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CASES 

ARGUED  AND  DETERMINED 

IN  THE 

COURT  OF  COMMON  PLEAS, 

IN 

Michaelmas  Term, 

Id  the  Forty-eighth  Year  of  the  Reign  of  Gkorge  III. 


DoNELLY  V.  Sir  Home  Popham.  ^'^'^-  "• 

nnlllS  was  an  action  for  money  liad  and  received,  Scc.  A  commodore 

to  which  the  Defendant  pleaded  the  general  issue.  ^  emtam  under 

The  cause  was  tried  before       amjield  Ch.  J.  at  the  sit-  J**'^|!J|i^ 

tings  after  last  Trinity  term  at  Westminster.     The  facts  nty  for  that 

were  as  follow.     The  Defendant,  in  the  month  of  July  entitled  to 

1805,  was  Erected  by  Is  of  the  Admiralty  to  pro-  ^  ^  {^ 

ceed  to  Madeira  for  the  purpose  of  taking  the  command  distribution  of 

.  pnies,  mider 

of  the  squadron  assembled  at  that  island  for  an  attack  his  M^t/s 

upon  the  Cape  of  Good  Hope*     He  received  at  the  same  ^f^  7th  July 

time  the  following  appointment  of  Commodore — "Where-  J^^^^bS^^ 

as  we  think  fit  that  you  should  hoist  a  broad  pendant  on  ((nent  ntifica- 

board  his  Majesty's  ship  Diadem,  so  soon  as  you  shall  have  pointment^  by 

left  the  island  of  Madeira^  you  are  hereby  authorized  and  ^  Ad^ity, 

directed  to  hoist  a  broad  pendant  accordingly,  and  to  or  the  King  in 

*  ^•'  .        cooncil,  entitle 

him  toshmreas 
a/^  e^crr,  in  any  prises  taken  before  the  date  of  inch  ratifieatioo. 

Vol.  I.  B  wear 
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1807.  wear  the  same  in  the  absence  of  a  flag  officer  until  you 

shall  receive  further  orders.    Given^  8cc." 

Upon  the  sailing  of  the  fleet  from  Madeira  the  Defend- 
ant appointed  Captain  Downman  to  the  command,  as  cap* 
tain  under  hintf  of  his  Majesty's  ship  Diadem,  and  he  wrote 
to  inform  the  Lords  of  the  Admiralty  of  the  step  he  had 
taken,  and  of  the  reasons  which  had  led  to  it.  Their 
Lordships  expressed  their  disapprobation  of  the  appoint- 
menti  refused  to  confirm  it,  and  ordered  the  Defendant 
to  resume  the  command  of  the  Diadem.  The  Defendant, 
upon  his  return  to  England,  appealed  by  memorial  to  the 
King  in  Council,  and  that  appeal  was  still  depending  at 
the  time  of  the  trial  and  of  this  motion.  By  the  stat. 
45  Geo,  3.  c.  72.  s.  2.  it  is  enacted,  that  all  prizes  taken 
by  any  ship  or  vessel  of  war  in  his  Majesty's  pay  shall  be 
the  property  of  the  captors,  **  to  be  divided  in  such  pro- 
portions and  after  such  manner,  as  his  Majesty,  by  his 
proclamation  of  the  7th  of  Jult/  1803,  hath  already  or- 
dered and  directed,  or  as  his  Majesty,  his  heirs  and  suc- 
cessors, shall  think  fit  to  order  and  direct,  by  proclama- 
tion or  proclamations  to  be  issued  for  those  purposes ;" 
and,  by  the  proclamation  of  the  7  th  of  Juli/  1803,  to 
which  the  act  refers,  it  is  ordered  that  "  commodores, 
with  captains  under  them,  shall  be  esteemed  QsJIag  officers 
with  respect  to  the  eighth  part  of  prizes  taken,  whether 
commanding  in  chief  or  under  command."  A  commo- 
dore is  appointed  either  with  or  without  a  captain  under 
him,  according  to  the  opinion  entertained  of  the  nature 
and  exigencies  of  the  service  upon  uhich  he  is  employed. 
In  the  former  case  the  appointment  is  as  follows  :  **  By 
the  commissioners,  &c.  Whereas  we  think  fit  that  you 
should  hoist  a  broad  pendant  on  board  his  Majesty's 
ship ,  and  have  a  captain  under  you ;  you  are  here- 
by required  and  directed  to  hoist  a  broad  pendant  ac- 
cordinglyi  and  to  wear  the  same  ^in  the  absence  of  a 
2  senior 
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senior     captain,     until   you     receive     further    orders.  1807. 

Given,**  &c. 

The  only  material  question  upon  the  trial  was,  whe* 
tier  the  Defendant,  Sir  Home  Popham^  was  Vijlag  officer 
within  the  meaning  and  terms  of  this  proclamation. 
The  Plaintiff,  Captain  Donelli/,  commanded  the  Narcissus 
frigate,  one  of  the  fleet  placed  under  the  orders  of  the 
Defendant.  The  Narcissus  was  dispatched  by  the  com- 
modore to  obtain  intelligence;  and,  while  absent  on  that 
service,  she  captured  a  brig,  and  drove  on  shore  a  cor- 
vette, belonging  to  the  enemy.  After  the  reduction  of 
the  Cape,  the  squadron  was  employed  in  an  attack  upon 
the  Spanish  settlements  on  the  Rio  de  la  Plata,  and  the 
Plaintiff  was  appointed  by  the  Defendant  to  bring  home 
a  part  of  the  treasure  takeu  upon  that  occasion,  lie  had 
received  on  this  account  a  freight  of  ttco  per  cent,  accord- 
ing to  the  usage  of  the  navy.  It  was  admitted  that,  by 
the  same  usage,  the  Defendant  would  be  entitled  to  one- 
third  of  this  sum  if  he  were  a  Jlag  officer  at  the  time 
when  then  the  treasure  was  transmitted.  He  would 
also,  in  the  same  character,  have  a  claim  on  the  Plaintiff 
for  142/.  35.  6d.,  as  head  money ,  on  account  of  the 
two  vessels  which  had  been  captured  and  destroyed 
by  the  Narcissus  during  her  absence  from  the  rest 
of  the  squadron.  These  sums,  amounting  to  2004/.  17«. 
2d.,  had  been  paid  by  the  Plaintiff  to  the  use  of  the 
Defendant,  subject  to  the  determination  of  the  above 
question.  Admiral  Rainier  stated  that  he  had  served  as 
a  commodore  in  the  East  Indies  ;  that  he  was  at  first  ap« 
pointed  zrithout  a  captain  under  him ;  but  that,  after  an 
interval  of  about  a  year,  he  received  a  new  order  to  hoist 
a  broad  pendant  and  to  have  a  captain  under  him ;  that, 
durin/r  the  first  period,  he  shared  equally  in  the  distribu- 
tion of  prizes  with  the  other  captains  of  the  squadron, 
but  that,  upon  his  second  appointment,  be  received  the 
proportion  of  a  Jlag  officer.  Several  other  officers  were 
B  2  called, 
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1807.  called,  who  spoke  to  the  same  effect.    The  jury  found  a 

^Donelly'      verdict  for  the  Plaintiff.     Damages  2004/.  175.  2rf. 


POPHAK. 


Bayley  Serj*  moved  for  a  rule  to  shew  cause  why  the 
verdict  should  not  be  set  aside  and  a  new  trial  granted* 
He  observed,  that  the  Defendant  was  de facto  a  commo- 
dore, with  a  captain  under  him,  from  the  time  of  the 
appointment  of  Captain  Downman  to  the  command  of 
ihe  Diadem.  The  measure  was  occasioned  by  the  exi- 
gencies of  the  service;  and  though  the  Lords  of  the 
Admiralty  had  disapproved  of  the  appointment,  and 
had  refused  to  confirm  it,  yet  the  Defendant  had  ap- 
pealed from  their  determination  to  the  King  in  Council. 
There  was  reason  to  believe  that  the  decision  would  be 
favourable  to  the  Defendant.  This  would  establish  the 
validity  of  the  appointment,  and  the  Defendant  would 
then  be  entitled  to  share  as  a  Jfag  officer  according  to 
the  terms  of  the  proclamation. 

Mansfield  Ch.  J.  This  is  an  action  between  two 
meritorious  officers,  who  are  desirous  only  of  ascertain- 
ing their  respective  rights.  It  appeared  upon  the  trial 
that  there  were  two  distinct  forms  ma^e  use  of  by  the 
Lords  of  the  Admiralty  for  the  appointment  of  a  com- 
modere.  The  officer  to  whom  the  order  is  addressed  is 
sometimes  directed  merely  to  hoist  a  broad  pendant,  at 
others  to  hoist  a  broad  pendant  and  to  have  a  captain 
tinder  him.  The  king's  proclamation,  which  regulates 
the  division  and  distribution  of  prizes,  directs  that  com- 
modores with  captains  under  them  shall  rank  as  Jlag  offi' 
cers ;  and  this  proclamation  is  to  be  considered  as  incor- 
porated into,  .and  forming  part  of  the  prize  act.  It  is 
by  this  proclamation,  coupled  with  the  act,  that  the  legal 
rights  of  the  parties  are  to  be  determined  ;  and  the  terms 
ai'e  too  plain  to  admit  of  the  least  degree  of  doubt.  It 
was  also  proved,  in  conformity  with  the  clear  language 

of 
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of  the  law,  that  Admiral  Rainier y  under  his  first  autho-         1807. 
rity,  shared  equally  with  the  other  captains  of  the  fleet ; 


DONELLY 


POPHAK. 


but  that  afterwards,  upon   his  appointment  as  com  mo-  r. 

dere  with  a  captain  under  him^  he  received  the  proportion 
of  a  flag  officer.  Had  the  Lords  of  the  Admiralty  even 
confirmed  the  appointment  of  Captain  Downman  fo  the 
command  of  the  Diadem,  though  this  might  have  opera- 
ted upon  the  rights  of  the  parties  from  the  time  of  such 
confirmation,  yet  it  could  not  have  been  attended  with 
a  retrospective  effect.  The  same  observation  will  apply 
to  the  appeal.  The  legal  rights  of  the  claimants,  as  they 
at  present  subsbt,  cannot  be  affected  by  any  future  deci- 
sion of  the  King  in  Council.  It  may  also  be  remarked, 
that  if  the  approbation  of  the  Lords  of  the  Admiralty, 
or  of  his  Majesty  in  Council,  were  to  have  the  effect 
contended  for,  it  might  be  productive  of  serious  inconve- 
nience to  the  public  service.  For  there  would  be  reason 
to  apprehend  that  officers  might  be  induced  to  make  ap- 
pointments of  this  nature  merely  with  a  view  to  their 
own  emolument,  taking  the  chance  of  their  being  after^ 
wards  ratified. 

Heath  J.    The  decision  of  the  King  in  Council  g2» 
not  divest  a  right. 

Chambre  J.  was  of  the  same  opinion. 

Bayley  took  notluog  by  his  motion. 


B9 
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Nov.  11.  Branton  and  Others,  Assignees  of  Jeyes,  a 
Bankrupt,  r.  Taddy  and  Others,  Executors 
ofLvALL. 

of  two  partners  HPHIS  was  an  action  brought  to  recover  the   sum   of 

uwdemntes   ^  forty-eight  pounds,  ten  shillings,  claimed  to  be  due 

anrance  upon    for  premiums  of  insurance  on  certain  policies  underwrit- 

own  name,  but  ten  by  the  bankrupt  for  the  deceased.     The  defendants 

Sntf-ll^  pleaded  the  general  issue.     Upon  the  trial  of  the  cause 

trary  tJ  tlic6  before  Mansfield  Ch.  J.,  at  the  Sittings  after  last  Trinity 
Geo.  I.  c.  18.  f.  ^    .; ,,    ,,   .  ,    .        ,  ,  \ 

12.,  no  action  term  at  Uiaianali,  it  appeared  that  Jeyes  and  a  person  of 

^ined  to*^-  ^he  name  of  Metcalfe  carried  on  the  business  of  oilmen 

cover  the  pre-  j^  partnership ;  and  it  was  proved,  upon  the  cross-exa- 

roiiuni  Dpon  ^*^    ^  . 

Mich  policies     mination  of  a  witness  called  on  the  part  of  the  Plaintiffs, 

sured.  that,  by  agreement  between  Jei/es  and  Metcalfe,  whatever 

profits  should  arise  upon  the  policies  underwritten  by 

Jei/es  were  to  be  divided  between  them.    It  was  objected 

upon  this  evidence,  that  by  the  statute  6  Geoi  1.  c.  18. 

5.  la.  the  transaction  was  illegal,  and  that  the  Plaintiffs 

therefore  could  not  recover.     The  Chief  Justice  being  of 

that  opinion,  they  yveve  accordingly  nonsuited. 

Shepherd  Serj.  moved  for  a  rule  to  shew  cause  why 
the  nonsuit  should  not  be  set  aside  and  a  new  trial  granted. 
He  admitted  that,  as  between  Jeyes  and  Metcalfe,  no 
action  could  be  sustained.  That  point  had  already  been 
decided.  But  Metcalfe  was  not  a  party  to  the  contract 
upon  which  the  present  action  was  founded  :  that  contract 
was  between  Jeyes  singly,  on  the  one  side,  and  Lyall,  the 
deceased,  upon  the  other.  In  case  of  a  loss  the  action 
must  have  been  brought  against  Jeyes  alone,  and  he  was 
alone  entitled  to  sue  for  the  premiums.  The  validity 
of  the  contract  between  Jeyes  and  Lyall  could  not  be 
affected  by  any  appropriatiou  which  the  former  might 

think 
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think  proper  to  make  of  his  profits.     At  all  events  the        1807. 
Court  would  not  permit  those  who  had  received  the  be- 
nefit of  the  insurance  to  avail  themselves  of  such  an 
objection. 

Mansfield  Cb.  J.  It  appeared  upon  the  trial  that 
Metcalfe  and  Jeyes  were  partners,  and  that  these  insur- 
ances were  effected  on  their  joint  account  The  law 
says  that  '^  no  persons  acting  in  partnership  shall  pre- 
sume to  underwrite  any  policy  for  assuring  ships  or  mer- 
chandizes at  sea,  but  that  every  such  policy  shall  be  ipso 
facto  void."  How  then  can  an  action  be  maintained  to 
recover  these  premiums  i  The  statute  would  be  mere 
waste  paper,  if  one  of  several  partners  might  underwrites 
policy  for  the  rest. 

The  other  Judges  concurring, 

Shepherd  took  nothing  by  his  motion. 

See  Booth  v.  Hodgson^  6  Term  Rep.  405.  and  MUchell 
v.  Cockburncy  2  H.  Bl.  Rep.  379. 


Hill  v.  Tucker,  one,  &c.  j^^.  ^i. 

nnHE  Plaintiff  and  a  person  of  the  name  of  Baileif      _^     .^ 

had  entered  into  a  recognizance  of  bail   for  one  call  together 
Thomas  Parsons  in  a  suit  depending  ag^ainst  him  in  this  ney,  and  em- 
court.    The  present  action  was  brought  against  the  De-  ^endej^thei?'* 

fendant,  an  attorney,  for  neglecting  to  render  Parsons  principal,  one 
.  .  of  them  cannot 

in  discbarge  of  bis  bail,    llie  cause  came  on  before  afterwards 

ChambrcJ.,  at  the  Sittings   after  last  Trinity  ieim  at  parTteacSo^ 

ai^amst  the  at« 
tomey  for  neglectiiig  to  effect  the  render  porraant  to  bia  nndertakiag. 

B  4  West^    ^ 
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1807.  Westminster.     It  appeared  that  besides  the  suit  again 

Parsons  in  this  Court,  several  other  actions  were,  at  tht 
same  time,  depending  against  him  in  the  Kirk's  Bench, 
to  all  which  he  had  put  in  bail.  The  Plaintiff,  Bailey, 
and  the  rest  of  the  bail,  were  desirous  of  rendering  him  ; 
and  for  this  jMirpose  they  applied  to  the  Defendant,  who 
was  Parsons*^  attorney.  He  refused  to  undertake  the 
business  unless  they  would  advance  25/.  Bailey  imme- 
diately paid  24/.  10s.,  M'ith  which  the  Defendant  was 
satisfied.  It  did  not  elearly  appear  whether  any  part 
of  this  money  was  contributed  by  Hill;  but  nothing 
was  paid  by  the  other  bail.  The  Defendant  afterwards 
rendered  Parsons,  in  discharge  of  his  bail,  in  all  the 
actions  which  had  been  brought  against  him  in  the 
King's  Bench ;  but  neglected  to  do  it  in  the  action  de- 
pending in  this  court,  in  which  the  Plaintiff  and  Bailey 
were  bail.  The  learned  Judge  was  of  opinion  that  this 
was  a  joint  contract  with  the  Plaintiff  and  Bailey,  and  he 
accordingly  directed  a  nonsuit. 

Shepherd  Serjt.  moved  for  a  rule  nisi  to  set  aside  the  non- 
suit, and  for  a  new  tr.ial.  The  question  is.  Whether  the 
Plaintiff  can  maintain  a  separate  action  for  the  injury  which 
he  individually  has  sustained  by  the  neglect  of  the  De- 
fendant. The  Plaintiff  and  several  other  persons  went  to- 
gether to  the  office  of  the  Defendant,  for  the  purpose  of 
employing  him  to  render  Parsons  in  the  actions  in  which 
they  were  respectively  bail.  But  the  mere  circumstance 
of  their  accompanying  each  other  on  this  occasion  can- 
not make  it  a  joint  contract.  From  the  nature  of  the 
business  to  be  performed,  and  the  distinct  interest  of  the 
parties,  it  must  be  considered  as  the  separate  retainer  of 
each.  Each  was  desirous  of  being  freed  from  his  own 
individual  responsibility  ;  and  that  was  the  object  of  the 
application  to  the  Defendant.  Suppose  two  persons, 
having  separate  rights  of  action,  go  together  to  an  at- 
torney, 
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toraey,  pay  him  a  sum  of  money,  and  direct  him  to  in*  1807. 

stitute  proceedings  in  their  behalf,  and  that  afterwards, 
in  the  prosecution  of  one  of  the  suits,  the  attorney  is 
guilty  of  gross  negligence  ;  it  will  not  be  said  that  under 
such  circumstances  the  injured  party  could  not  maintain 
a  separate  action  for  his  own  individual  loss.  The  re- 
tainer must  be  taken  reddendo  singula  singulis,  and  the 
same  principle  will  apply  to  the  present  case. 

Mansfield  Ch.  J.  The  Plaintiff  and  Bailey  both 
employed  ^the  Defendant  to  render  Parsons.  In  conse- 
quence of  this  retainer  an  undertaking  is  raised  by  im- 
plication  of  law.  The  question  then  is.  What  under* 
taking  will  the  law,  under  these  circumstances,  imply  \ 
The  situations  and  interests  of  Hill  and  Bailey  were  the 
same;  they  were  mutually  responsible  for  each  other; 
the  act  to  be  done  would  operate  equally  in  favour  of  each ; 
the  one  could  not  be  relieved  from  his  liability  without 
the  other.  It  is  impossible  then  to  distinguish  the  re- 
tainer by  the  Plaintiff  from  that  b  y  Bailey  ;  and  the  re« 
tainer  being  joint,  the  law  will,  therefore,  imply  a  cor- 
respondent undertaking. 

Heath  J.  was  of  the  same  opinion. 

RooKE  J.  If  Hill  may  maintam  a  separate  action,  so 
aUo  may  Bailey. 

Chambbe  J.  It  did  not  very  clearly  appear  that  any 
part  of  the  money  was  advanced  by  Hill.  But,  taking 
the  case  most  favourably  for  the  Plaintiff,  and  supposing 
Ae  whole  consideration  to  have  been  paid  by  himself  and 
Bailey,  they  were  jointly  interested,  and  neither  of  them, 
therefore,  could  maintain  a  separate  action  against  the 
Defendant* 

Rule  refused. 


cMue. 
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'jff^^  ^^.         Kindred  v.  Bagg,  Executor  of  Parker. 

The  Court    HpHIS  was  an  action  brought  to  recover  60/.  for  board 
atide  a  nonsuit  and  lodging  provided  by  the   PlaintiiF  for  the  De- 

ll? ^  !L**""^  fendant's   testatrix.     The    cause   was   tried  at  the  last 
ibat  the  case 

•ught  to  have  assizes  for  the  county  of  Suffolk,  before  Lord  Ellenho- 
been  submitted  ,  ^,     t        i         i      Tki  •     -/v  •      i 

totliejury,un-  rough  Ch.  J.,  when  the  rlaintitt  was  nonsuited. 
^less  this  was 
desired,  on  the 

Mrt  of  the  Shepherd  Serf,  moved  for  a  rule  to  shew  cause  why 

Plaintiff,atthe    ,         ^     .     ,       ,,        ,  .,         ,  -, 

trial  of  the      the  nonsuit  should  not  be  set  aside  and  a  new  trial  granted. 

The  circumstances  stated  in  support  of  the  motion  were 
as  follows.  The  Plaintiff  and  Defendant  were  both  re- 
'  lations  of  the  testatrix.  She  had  resided  upwards  of 
two  years  in  the  Plaintiff's  house,  and  had  two  apart- 
ments, a  bed-chamber  and  a  sitting  room,  appropriated 
exclusively  to  her  own  use.  She  was  provided  during 
the  whole  of  the  time  with  board,  washing,  &c.  at  the 
expence  of  the  Plaintiff.  A  short  time  before  her  death 
she  removed  to  other  lodgings.  The  leanied  Judge  in- 
quired of  the  counsel  for  the  Plaintiff  whether  they  could 
shew  that  any  demand  of  payment  had  been  made  upon 
tiie  testatrix  in  her  lifetime,  or  any  account  delivered  in 
which  tliis  charge  had  been  made,  or  whether  there  had 
been  any  admission  of  the  debt.  Upon  being  answered 
in  the  negative,  his  Lordship  observed  that  this  seemed 
to  be  a  case  in  which  the  Plaintiff  had  gratuitously  en- 
tertained a  relation  in  expectation  of  becoming  the  ob- 
ject of  her  bounty  at  her  death.  He  was  of  opinion, 
therefore,  that  the  action  could  not  be  maintained,  and 
directed  that  the  Plaintiff  should  be  nonsuited.  Upon 
this  statement  it  was  contended  in  support  of  the  present 
motion,  that  the  learned  Judge  ought  not  to  have  di<* 
rected  a  nonsuit,  but  that  the  question  should  have  been 
submitted  to  the  jury.    It  was  their  province  to  have 

drawn 


IN  THE  Forty-eighth  Year  of  GEORGE  IIL  il 

drawn  the  inference^  if  the  facts  proved  upon  the  trial  1807» 
would,  in  their  opinion,  have  warranted  it.  Had  they 
found  that  the  board  and  lodging  were  provided  under 
the  circumstances  and  with  the  view  which  had  been 
supposed,  the  law  would  then  have  attached.  But  this 
was  a  fact  for  their  determination.  The  want  of  evi- 
dence either  of  a  demand  made  by  the  Plaintiff,  or  of 
any  admission  of  the  debt  on  the  part  of  the  testatrix, 
was  not,  in  itself,  a  sufficient  ground  for  a  nonsuit. 

77l€  Court,  interposing,  inquired  whether  the  counsel 
for  the  Plaintiff  had  expressed  a  desire  that  the  question 
should  be  submitted  to  the  jury;  for,  unless  that  were 
the  case,  they  could  not  in  fairness  accede  to  the  present 
application. 

Shepherd  said  he  was  not  instructed  to  state  that  thej 
had  desired  it,  and  accordingly 

The  rule  was  refused. 
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1807, 

Nw.  If.  HoRFORD  V.  Wilson. 

•Jiinsuh^*"^"  npHIS  was  an  action  brought  upon  a  bill  of  exchange, 
drawerof  a  bill  drawn  by  ihe  Defendant  and  indorsed  to  the  Plain- 

consequence  of  tiff,  and  also  upon  an  agreement,  by  which  the  Defend- 
Jtefa^i^thr*  »"^  promised  to  pay  the  PlaintiflF  5/.,  "  if  he  would  pro- 
Court  will  cure  a  tenant  for  a  certain  house  belonging  to  the  De- 
jnry  to  pre-  fcndant,  and  get  him  350/.  for  his  lease."  The  Defend- 
SuDMtances^^"^  ant  pleaded  the  general  issue,  and  delivered  a  notice  of 

Crach  as  the       set-off.     The  cause  was  tried  before  Mansfield  Ch.  J.  at 

payment  of  a  '^ 

part  of  the  bill,  the  Sittings  in  last  Trinity  term  at  Westminster.    The 

ol>iection*to  Only  facts  which  it  is  material  to  state  are  the  following  : 
ti^r*°VthS  When  the  bill  became  due  it  was  presented  for  payment 
notice  was  re-  to  the  acceptor,  but  was  dishonoured.  The  following 
The  Court'  day  Norr  IS,  the  holder  of  the  bill,  sent  a  letter -by  the 
laide^rverdict  two-pentiy  post  to  inform  the  Defendant  that  the  bill 
tiie^miM-o^^  had  not  been  paid.  This  letter  was  not  produced  upon 
of  evidence  the  trial,  nor  had  the  Defendant  been  served  with  any 
not  to  have  notice  for  that  purpose.  A  short  time  afterwards  Norris 
pr^i<kd1hcre  ™®*  ^^^  Defendant,  who  advised  him  to  return  the  bill 

be  suflicienft      to  the  Plaintiff,  from  whom  he  had  received  it.     After 

without  it  to 

authorize  the     the  commencement  of  the  action  the  clerk  to  the  Plain- 

july!"^  ^     ^  tiff's  attorney  called  upon  the  attorney  for  the  Defend- 

dam  ^  rombed  *"'  ^^  inquire  into  the  particulars  of  the  set-off.  The  De- 

to  pay  the  fendaiit's  attorney  at  that  time  informed  him  that  6/.  5s. 

**  if  he  would  ^^^^  heen  paid  by  the  Defendant  on  account  of  the  bill,  but 

naiit*for  cer^  ™*^^  "^  objection  as  to  any  want  of  notice  to  the  drawer 

premises,  and  of  the  acceptor's  default.     With  respect  to  the  other 

Ket  him  350/.  *^  '^ 

for  his  lease." 

llie  Pl:iinti£f  procured  one  S.y  with  whom  tiie  Defendant  entered  into  an  agreement, 
and  received  501.  as  a  deposit.  S.  bcini^;  unable  to  complete  his  engagement,  the  De- 
fendant afterwards  consented  to  release  him  from  tlie  further  performance  of  it,  but 
retained  the  50/.  The  Court  held  that  this  was  a  substantial  performance  of  the  con- 
dition on  the  part  of  the  Plaintiff,  and  that  he  was  therefore  entitled  to  recover  the 
5/.  from  the  Defendant. 

part 
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part  of   the   Plaintiff's    demand^  viz.   that  which  was  1807. 

founded  upon  the  agreement  for  the  disposal  of  the  house, 
it  was  proved  that  the  Defendant  procured  a  person  of  the 
name  of  Stevens,  who  offered  to  take  the  house,  8cc.  at 
350/.  An  agreement  to  that  effect  was  prepared;  it 
was  signed  by  Stevens  and  the  Defendant,  and  50/.  was 
paid  as  a  deposit.  Stevens  was  not  able  to  complete  his 
contract,  and  the  Defendant  consented  to  liberate  him 
from  the  performance  of  the  agreement,  retaining  the 
50/.  as  a  forfeiture.  The  jury  found  a  verdict  in  favour 
of  the  Plaintiff  for  the  sum  which  remained  due  upon 
the  bill  of  exchange,  and  also  for  5/.  upon  the  agree- 
ment relative  to  the  house. 

A   rule  nisi  was  obtained   in  Trinity  term  for  setting 
"faside  the  verdict  and  granting  a  new  trial. 

Shepherd  Serjt.  now  shewed  cause.  •  He  observed  that 
the  motion  was  grounded  upon  two  objections.  Firsts 
As  to  the  bill  of  exchange,  that  there  was  no  proof  that 
due  notice  had  been  given  to  the  drawer  of  the  non- 
payment of  the  bill ;  secondly ^  that  the  Plaintiff  had  not 
performed  the  condition  upon  which  alone  he  could  be 
entitled  to  demand  the  5/.  from  the  Defendant.  As  to 
the  first  objection,  the  circiimstances  proved  upon  the 
trial  amount  to  a  waver  of  the  supposed  omission  of  no- 
tice. When  the  Defendant  met  the  holder  of  the  bill 
he  advised  him  to  return  it  to  the  Plaintiff,  but  said  no- 
thing as  to  the  notice.  Afterwards  the  two  attornies 
met,  and  their  conversation  related  to  the  bill ;  but  still 
no  objection  was  made  as  to  any  defect  of  notice.  Be- 
sides, the  Defendant  had  made  a  payment  on  account. 
If,  upon  a  debt  being  claimed,  a  part  of  it  be  paid,  this, 
unless  there  be  something  to  restrain  and  qualify  the 
effect  of  the  payment,  amounts  to  an  admission  of  the 
whole  demand.  Neither,  according  to  the  cases  of 
lawry  v.  Bourdieu,  Dougl.  467.  and  Bilbie  v.  Lumley^ 

2  East. 
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1807.  2  East.  Rep.  469.)  can  the  Defendant  resist  the  effect  of 

g^^*^^^       these   circumstances  by  pleading  ignorance  of  the  law. 
«•  As  to  the  second  objection,  he  contended  that  the  con- 

tract had  been  performed.  The  Plaintiff  procured  a 
person  to  take  the  bouse,  with  whom  the  Defendant  was 
satisfied;  for  he. entered  into  an  agreement  with  him, 
and  he  received  50/.  by  way  of  earnest.  It  was  true 
that  he  afterwards  liberated  him  from  the  further  per- 
formance of  the  agreement,  but  he  retained  the  50/. 
This,  however,  was  entirely  the  Plaintiff's  own  choice ; 
It  was  the  result  of  a  subsequent  arrangement.  He 
might,  if  he  had  thought  proper,  have  maintaified  an 
action  against  Stevens  upon  the  contract.  But  he  was 
willing  to  wave  the  benefit  of  the  agreement,  upon  being 
allowed  to  retain  the  50/.  This  then  was  a  substantial 
performance  of  the  contract  on  the  part  of  the  Plaintiff; 
for  it  could  not  be  contended  that  he  was  bound  to  gua- 
rantee the  payment  of  the  350/.  to  the  Defendant. 

Best  Serjt.  contra,  as  to  the  Jirst  point,  observed,  that 
his  motion  was  founded  upon  the  admission  of  parol  evi- 
dence to  prove  the  contents  of  a  letter,  written  by 
Norris  to  the  Defendant  for  the  purpose  of  informing 
him  of  the  dishonour  of  the  bill,  although  no  notice  had 
been  receivee  for  the  production  of  the  original.  [Mans^ 
field  Ch.  J.  1  do  not  remember  that  any  such  objection 
was  made  upon  the  trial.  Neither  will  the  Court  set 
aside  a  verdict  on  account  of  the  admission  of  evidence 
which  ought  not  to  have  been  received,  provided  there 
be  sufficient  without  it  to  authorize  the  finding  of  the 
jury.]  With  respect  to  the  second  point,  he  observed, 
that  the  argument  on  the  part  of  the  Plaintiff  proceeded 
upon  a  misapprehension  of  the  agreement.  The  Plain- 
tiff was  to  procure  not  merely  a  person  to  contract,  (for 
in  that  there  would  have  been  no  difficulty),  but  a  person 
who  would  pay  the  Defendant  the  sum  of  350/.  for  these 

premises. 
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premises.  Tlie  words  of  the  agreement,  as  proved, 
were  these  :  "  If  you  let  the  house,  and  get  me  3501.  for 
the  lease,  I  will  give  you  5/."  He  was  not  entitled 
therefore  to  the  5/.  unless  the  Defendant  received  the 
fruit  of  the  contract.  Stevens  could  not  pay  the  money, 
and  the  Defendant,  therefore,  released  him  from  the 
agreement. 


15 


1807. 

HORFOBD 

r. 
Wilson. 


Mansfield  Ch.  J.  I  left  it  to  the  jury  upon  the  cir- 
cumstances proved  at  the  trial  to  presume  a  notice  to  the 
drawer.  The  evidence  of  the  clerk  was  very  material. 
It  appeared  that  a  payment  had  been  made  on  ac- 
count of  the  bill ;  and,  in  the  conversation  between  the 
Defendant  and  Norris,  no  objection  was  made  to  the 
want  of  notice.  As  to  the  other  part  of  the  case,  I 
think  no  doubt  can  be  entertained.  The  Plaintiff  pro« 
cured  a  person  who  offered  to  take  the  house  upon  the 
stipulated  terms.  The  Defendant  made  no  objection  ; 
he  accepted  Stevens,  entered  into  an  agreement  with  him, 
and  received  50/.  as  a  deposit.  A  compromise  after* 
wards  takes  place.  The  Defendant  does  not  renounce 
the  agreement,  but  retains  the  50/.,  and  dispenses  with 
the  further  performance  of  it.  This,  upon  every  prin- 
ciple of  fair  construction,  must  be  considered  as  a  fulfil- 
ment of  the  contract  on  the  part  of  the  Plaintiff. 

Heath  J.  was  of  the  same  opinion. 


RooKB  J.  It  is  not  necessary,  in  order  to  entitle  the 
Plaintiff  to  recover,  that  he  should  have  put  the  Defend- 
ant in  possession  of  the  350/.  It  is  sufficient  if  there  has 
been  a  substantial  performance  of  the  contract.  The 
Plaintiff  procured  a  tenant  whom  the  Defendant  ac- 
cepted, with  whom  he  entered  into  an  agreement  for 
these  premises,  and  under  that  agreement  received  50/. 
as  a  deposit.     It  is  true  that  he  did  not  afterwards  insist 

on 
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1807.  on  the  full  performance  of  this  engagement,  but  he 
retained  the  money  which  had  been  paid,  and  thereby 
affirmed  the  contract. 

Chambre  J.  The  Defendant,  if  he  had  thought 
proper,  might  have  rejected  Stevens.  He  did  not  do  so ; 
and  the  Plaintiff  must  therefore  be  considered  as  having 
fulfilled  his  part  of  the  agreement. 

Rule  discharged. 


Kot.  12.       Brennan  and  Anne  his  Wife  v.  Redmond. 

tion*^  assault  TP^I?  ^^^  an  action  for  an  assault  and  battery,  com- 

and   batteiy,  niitted   upon  the   wife    of  the   Plaintiff  Brennan. 

the  Defendant 

justify  the  as-  Tlie  Defendant  pleaded  a  justification  as  to  the  assualt, 

notgntlty  to^e  ^"^  °^^  guilty  to  the  rest  of  the  charge.     Replication  de 

at'S^trS^^'a  ''J/"^*^  ^^^  propria,  &c.  to  the  justification,  and  to  the 

verdict  be        plea  of  not  guilty  a  similiter.     At  the  trial  a  verdict  was 

found  m  his  fa^  o       ./ 

your  upon  the  found  for  the  Defendant  upon  the  justification,  and  for 

anV  ^The      ^^^^  Plaintiffs,  with  a  farthing  damages,  upon  the  issue  of 
Plaintiff,  with  ^ot  ^uiltv 

a  farthing  da-  "^^  ^""^y*  .     .         . 

mag^eji,  upon  The  Judge  did  not  certify  ;  but  the  Plaintiffs  signed 

the  issue  of  not    .    ,  ,  -  a'       r        t       %  i 

guilty,  the       judgment,  and  sued  out  eicecution  for  the  damages  and 

^^"^  63/,  5s.  costs. 

tify,wiUnotbe 

entitled   to  -n       c*     •  i-  ,  i      •      i  i       •  . 

nioreeoststhan       Best  oerjt.,  on  a  former  day,  obtamed  a  rule  msi  to  set 

*"■***•  aside  the  writ  of  execution,  and  for  the  return  of  the 

sum  of  63/.  5s.  which  had  been  levied  upon  the  Defend- 
ant; and  he  referred  to  the  case  of  Page  y.  Creed,  3 
Term  Rep.  Sgi. 

Cockell  and  Lens  Serjts.  upon  shewing  cause  observed, 
that  there  was  one  circumstance  which  distinguished  the 
cage  of  Page^y.  Creed  from  the  present.    The  jury,  in 

that 
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that  instance,  had  found  a  verdict  in  favour  of  the  Plain« 
tiff  upon  the  justification ;  and,  as  there  was  a  general 
plea  of  not  guilty  to  the  whole  declaration,  he  was  placed 
precisely  in  the  same  situation  as  if  no  justification  had  been 
put  upon  the  record.  But  here^  the  justification  has 
been  found  for  the  defendant :  the  effect  of  this  is,  that 
the  assault,  which  b  the  only  part  of  the  trespass  that 
has  been  justified,  is  to  be  considered  as  taken  out  of  the 
declaration.  The  battery,  therefore,  has  been  put  in 
issue  by  itself,  and  expressly  found  by  the  jury. 


17 


1807.^ 

Brbnnan 
r. 

Rl^OMOND. 


Best.  Serjt.  contrd,  was  stopped  by 

Tfie  Court.  If  there  had  been  no  justification,  and 
the  jury  had  by  their  verdict  declared  the  Defendant 
guilty  of  the  whole  charge,  it  is  clear  that  the  Plaintiffs 
would  not  have  had  a  right  to  full  costs,  unless  the 
Judge  had  certified.  How  then  can  it  be  contended, 
that  they  are  entitled  to  be  placed  in  a  better  situation, 
because  the  jury  have  found  that  the  Defendant  was 
justified  as  to  a  part  of  the  trespass  imputed  to  him  in 
this  declaration  ? 

Rule  absolute. 


Bigg,  Administrator,  v.  Dick. 


Nov.  16. 


TW"OTICE  was  given   to  the  Plaintiff  of  justification  a  description 

«  of  J.  Dtc*  and  S.  Jnness,  the  bail  already  put  in  by^^e^'S 

*'  for  the  Defendant,  and  of  whom  the  Plaintiff^  had  ^*^  'ixcepting 

•^  .  •^*^  to  them. 

<*  before  had  notice.**    No  notice  of  bail  had  been  be- 
fore given. 


Clayton  Serjt.  opposed  the  bail,  on  the  ground  that 

neither  of  ihem  was  described  in  such  notice  of  justifi- 

Vol.  1.  C  cation 
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1807.  cation  as  of  any  place  or  business^  and  that  no  other 
description  had  ever  been  given  before.  The  Court 
held  that  an  exception  having  been  entered,  the  Plaintiff 
must  have  had  notice  of  the  place  of  abode  of  the  bail, 
when  he  entered  the  exception  in  the  filazer's  book. 

Baylei/Serjt,  for  the  Defendant  (a.) 

(a.)  PlERSON  V.  WiLLIMEXT,  1  Feb.  1806. 

No  notice  of  bail.    Notice  of  tered  his  exception  in  the  filazer's 

justifying  **  the  bail  of  whom  you  book,  most  see  where  tlie  bail  lived, 

**  have  had  notice,"  not  describing  and  could  enquire  after  them, 

them :  held  by  the  Court  to  he  good  Best  Serjt.  for  the  Plaintiff, 

notice.    I'he  Plaintiff,  when  he  en-  Cockell  Serjt.  for  the  Defendant. 


N09.  17. 


TuLLocK  V.  Crowley. 


Security  for    'DEST  Serjt,  moved  that  the  Plaintiff  might  give  se- 
qulrcd**  of  *  !ilS  curity  for  the  costs,  being  an  Englishman,  but  a 

^JJ^^snbject  prisoner  in  France:  but  the  Court  refused  to  grant  the 
rule  (a.) 

(a.)  The  practice  appears  to  be  Fitzgerald  v.  Whitmorey  1  Term 
contrary  in  the  King's  Bench.  See  Rep,  S62.  Walters  v.  Frythail,  5 
Pray  v.  Edie,  1  Term  Rep.  967.    East,  338, 
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i 

1807. 

Naylor  and  Another,  Executors  of  Samuel      ^<„,.  19. 
Naylor,  v.  Collinge. 

A    RULE  nisi  was  obtained  in  Trinity  term,  for  an  at-      . 

tachment  against  the   Defendant  for  the   non-per-  by  a  tenant,  to 

formance  of  an  award.     The  Plaintiffs  had  brought  an  pairatVieex^ 

action  for  a  breach  of  covenant  committed  by  the  Defend-  fjJi^^'^J},  ^[^^^ 

ant.  ia  not  keepimr,  and  delivering  up  at  the  expiration  of  i°c^«  ^i'^ch 
...  .        *^    ^  r  •  .  .  ^  should  be  erect- 

his  lease,  in  a  proper  state  of  repair,  certain  premises  of  ed  during  the 

which  he  was  tenant.     Upon  the  trial  of  the  cause   an  JieriL^d  ^r^^ 

order  was  made,  referring  all  matters  indifference  be-  mwes,  includes 

.        ,  biiildin«:s  erect 

tween  the  parties  to  arbitration.  ed  and  used,  by 

The  lessee   had  covenanted,    "  that  he    should    and  the  purpo*B  of 

would,  from  time  to  time  and  at  all  times  during  the  n'if^^tnr^  if*' 

continuance  of  the  said  lease,  at  his  own  proper  costs  8"ch  buildings 

and  charges,  well  and  sufficiently  repair,   uphold,  and  soil  or  otiier- 

support,  maintain,  amend,  and  keep  the  said  messuage  Jhe^eehold**^ 

or  tenement  and  premises,  and  all  erections  and  build-  **"*  "®^  where 

*^  '  they  merely 

ings,  then  already  erected  and  built,  as  also  all  other  erec-  rest  apon 

tions  or  buildings  that  might,  thereafter,  be  erected  and  tens. 
built,  in  or  upon  the  said  premises  or  any  part  thereof, 
in,  by,  and  with  all  and  all  manner  of  needful  and  ne- 
cessary reparations  and  amendments  whatsoever,  when, 
where,  and  as  often  as  need  or  occasion  should  be  or 
require,  and  the  same  premises,  in  such  good  and  suffi- 
cient repair,  should  and  would, -at  the  end,  or  other  sooner 
determination  of  the  said  lease,  peaceably  and  quietly 
surrender  and  yield  up,*'  ^r. 

The  arbitrator  awarded,  among  other  things,  as  fol- 
lows :  that  the  Defendants  should  pay  to  the  Plaintiff 
the  sum  of  90/.,  for  and  on  account  of  the  breach  of 
the  said  covenant,  so  far  as  the  same  respects  the  repair- 
ing and  yielding  up  in  repair  certain  erections  and 
bniUingSy  which,  during  the  term  granted  by  the  said  kase, 

C  2  were 
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I8O7.  fvere  erected  and  built  on  the  said  demised  premises  by  the 
said  John  CoIIinge^  as  tenant  and  occupier  thereof,  and  let 
into  and  fixed  to  the  soil  and  freehold  thereof y  and  which 
were  built  and  used  for  the  purpose  of  trade  and  manufac- 
ture only,  and  were  removed  and  carried  away  by  the  $aid 
John  CoUinge,  by  whom  the  same  were  built ;  and  the 
further  sum  of  60/.  for  and  on  account  of  the  breach 
of  tlie  said  covenant,  so  far  as  the  same  respects  the  re- 
pairing and  yielding  up  in  repair  certain  other  erec- 
tions and  buildings,  which,  during  the  term  granted  by 
the  said  lease,  were  erected  and  built  on  the  said  demised 
premises  bij  the  said  John  Collinge,  as  tenant  and  occupier 
tliereoffor  the  purpose  of  trade  and  manufacture  only,  and 
used  for  that  purpose  only,  but  which  were  not  let  into  the 
ground  soil  or  freehold  of  the  said  premises,  but  were  built 
and  supported  onblocks  or  pattens  of  tcood  laid  upon  the 
ground,  and  were,  in  like  manner,  removed  and  carried 
away  by  the  said  John  Collinge^  by  whom  the  same  were 
built."  Neither  of  these  sums  had  been  paid,  and  the 
award  was  drawn  in  the  above  form,  in  order  to  give 
the  parties  an  opportunity  of  obtaining  the  judgment  of 
the  Court  upon  the  question,  whether  the  different 
kinds  of  buildings  which  it  described,  or  either  of 
them,  were  comprehended  within  the  terms  of  the 
covenant. 

Shepherd  and  Bayleif  Seijts.  upon  shewing  cause,  ob- 
served, that  there  were  two  questions  submitted  upon 
this  award*  to  the  decision  of  the  Court.  Whether  the 
Defendant  was  entitled  to  remove,  1st,  those  buildings 
which,  during  the  term,  were  erected  by  the  tenant  for 
the  purposes  of  trade,  and  were  let  into  the  soil  9  And, 
fidly.  Those  which  were  erected  for  the  same  purposes, 
and  which  were  not  let  into  the  soil,  but  rested  on  blocks 
or  pattens  of  wood.  It  had  long  since  been  determined  that 
the  tenant  was  entitled  to  remove  such  buiUings  as  he 

bad 
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had  erected,  during  Lis  term,  for  the  purposes  of  trade.  1807. 

It  was  not  the  iutention  of  tlie  parties,  iti  the  present 

instance,  to  restrain  the  operation  of  this  general  rule. 

The  object  of  the  covenant  was  merely  to  provide  that 

those  buildings,  which  the  tenant  was  bound  by  law  to 

leave  on  the  premises,  should  be  left  in  a  proper  state  of 

repair. 

The  Court  interposing  observed,  that  the  parties  were 
precluded  from  all  general  argument  by  the  express 
words  of  the  covenant.  The  question  must  be  confined 
to  the  construction  of  this  agreement.  What  then  is  its 
plain  and  obvious  import  ?  The  words  are,  ''  all  erec- 
tions and  buildings."  The  Defendant,  therefore,  in 
order  to  succeed  upon  this  part  of  his  case,  must  prove 
that  erections  and  buildings  raised  for  the  purposes  of 
trade,  are  in  fact  not  erections  and  buildings.  If  the 
tenant  meant  to  exclude  buildings  of  this  nature,  it  should 
have  been  so  expressed.  The  Court  cannot  go  out  of  the 
covenant.  The  other  point  is  equally  clear  in  favour  of 
the  Defendant.  The  thing  removed  is  described  as  not 
let  into  the  soil,  but  as  resting  upon  blocks  or  pattens. 
It  is  therefore  a  mere  chattel,  and  is  not  an  erection  or 
building  within  the  meaning  of  the  covenant. 

Best  Seijt.  who  was  to  have  argued  on  the  other  side, 
deferred  upon  the  latter  point  tQ  the  opinion  of  the 
Court,  and  it  was  ordered  that  upon  the  pay  mem  of  the 
first  sum  of  90/.  the 

Rule  should  be  discharged* 


c  s 
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1807. 


Hutchinson  v.  Best. 

Nw.  19. 

If  adeclara-  nHHE  Plaintiff  in  this  cause  having  signed  judgment 
the"mot/day^  for  want  of  a  plea,  a  rule  nisi  was  obtained  on  a 

with  the  usual  former   day  for    setting    it  aside,    on    the    ground  that 

notice  indorsed  ^  .  ,  ° 

the  Defendant  it  had  been   signed  before  the   time  for    pleading  had 
must  plead  in  .      , 

ei^ht  days  from  expu'ed, 
that  time  ;  al- 
though, by  the 

rules  oi  the  of.       Fdughan  Serjt.  upon  shewing  cause  stated,   that  the 

fioe,no  person  ^-kri  iiiiT,.t  .^ 

is  allowed    to  Defendant  was  arrested  and  held  to  bail  upon  a  writ  of 

daration^tui  ^  ^^p^^^  od  respondendum  returnable  on  the  morrow  of  All 

the  first  day  jn  Souls.     On  the  third  of  November .  the  essoin  day  of  the 
filU  term.  . 

term,  a  declaration  was  filed,  de  bene  esse,  with  the  usual 

notice  indorsed,  to  plead  in  eight  days.  Interlocutory 
judgment  was  signed  on  the  afternoon  of  the  eleventh, 
which  was  the  eighth  day  from  the  time  of  filing  the 
declaration.  He  submitted,  therefore,  that  the  proceed- 
ings were  strictly  regular. 

BestSerjt.  contra.  It  is  true  that  the  declaration  was 
filed  on  the  essoin  day;  but  the  Defendant  was  not  served 
with  notice  ;  and  as,  by  the  regulations  of  the  office,  no 
person  is  permitted  to  search  for  a  declaration  before 
the  first  day  of  term,  he  had  no  means  of  ascertaining 
till  that  time  that  a  declaration  had  been  filed.  Neither 
could  the  Defendant,  when  he  took  the  declaration  out 
of  the  office,  know  on  what  day  it  had  been  filed  ;  for 
no  memorandum  of  the  day  is  made  in  the  office,  nor 
was  it  indorsed  on  the  declaration.  The  Defendant 
therefore  naturally  referred  it  to  the  6th,  and  conceived 
that  the  time  for  pleading  would  not  expire  till  the  14th. 
If  the  eight  days  are  to  be  computed  from  the  essoin 
day^  the  time  for  pleading  will^  in  cases  similar  to  the 

present. 
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present,  be   in  effect  reduced  from  eight  days  to  five,        1807. 
contrary  to  the  general  rule  of  tlie  Court.  Hvrcuu^n 


The  Court,  after  consulting  with  the  officers,  observed, 
that  when  the  declaration  was  filed  on  the  essoin  day, 
the  Defendant  was  bound  to  plead  in  eight  days  from 
that  time.  This  was  the  settled  practice,  and  the  con- 
sequence of  it  undoubtedly  was,  that,  in  these  cases,  the 
time  for  pleading  would  be  abridged^  since  the  De- 
fendant could  not  search  the  book  to  discover  whether 
a  declaration  had  been  filed,  till  the  first  day  of  the 
term.  But  he  might  afterwards  take  out  a  summons 
to  enlarge  the  time,  and  thus,  if  there  were  any  in- 
convenience in  the  rule,  it  might  easily  be  obviated.  It 
appeared  then  that  tliere  was  no  irregularity  in  sign- 
ing the  judgment,  and  the  rule  must  therefore  be  dis- 
charged. 

Best    afterwards   observed    that  the   Defendant  had 

sworn  to  merits;    and   the   Court  therefore   permitted 

the  judgment  to  be  set  aside  upon  pavment  of  all  'he 
costs. 


r. 
Best. 


Austen  and  Others,  Assignees  of  the  Sheriff  of     Nw.  jo. 
Middlesex,  v.  Fenton. 

^HE  Plaintiffs  had  sued  out  a  writ  of  capias  ad  re^      in  an  action 

spondendum  in  an  action  ae:ainst  Berber  and  Parker^  ®"  * *****  hondp 

1  •  f      1      r  ,  ,       r„.        ,        '  if  the  issue  de- 

upon  which  the  former  only  was  arrested.     The  sheriff  pends  on  the 

returned  nonest  inventus  as  to  Parker.    Merger,  upon  his  ^^s^^S^ 

Court,  upon 
an  application  by  the  Plaintiff,  will  order  the  day  of  the  appearance  to  be  Entered  in 
the  niazer's  book. 

Although,  before  the  application  to  the  Coort,  iwue  has  been  already  joined  on  the 
pica  of  comperuU  ad  diem* 

C  4  arresti 
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1807.  arrest^  gave  bail  to  the  sheriff^  but  not  having  put  in  bail 

above  in  due  time,  an  assignment  of  the  bond  was  taken 
on  the  30th  of  May.  Upon  the  'same  day  bail  was  put 
in  for  BergeTf  notice  of  which  was  left>  two  days  after- 
wards;  at  the  house  of  the  attorney  for  the  Plaintiffs. 
On  the  sixth  of  June  an  action  was  commenced  upon 
the  bail-bond  against  Fenton,  Berger^s  bail.  The  De- 
fendant filed  a  plea  of  comperuit  ad  diem,  and  ruled  the 
PlaintifiB  to  reply.  The  Plaintiffs  replied  ntd  tiel  record, 
and  were  afterwards  ruled  to  enter  the  issue. 

Shepherd  Serjt.  on  a  former  day  obtained  a  rule  call- 
ing on  the  Defendant  to  shew  cause,  why  the  appearance 
of  Thamas  Berger  should  not  be  recorded  according  to 
the  fact,  as  to  the  time  of  his  appearance.  He  stated 
that  bail  a  bove  was  put  in  for  Berger  on  the  SOth  of 
May,  but,  as  it  was  entered  generally  of  the  term  in  the 
filazer's  book,  it  would  of  couKjiie  relate  to  the  first  day, 
and  upon  the  production  of  that  book  at  the  trial,  the 
Plaintifi^,  on  the  issue  of  nul  tiel  record,  would  be  non. 
suited.  He  was  compelled  to  reply  nul  tiel  record  in  or- 
der to  prevent  a  judgment  of  non-pros,  the  rule  to  reply 
having  been  given  after  Trinity  term.  ^ 

Bayley  Serjt.  upon  shewing  cause,  observed,  that  this 
was  a  new  application.  He  had  not  been  able  to  find 
any  instance  of  a  similar  motion*  And  there  was  no* 
thing  in  the  circumstances  of  this  case  that  could  induce 
the  Court  to  interfere  in  favour  of  the  Plaintiffs.  The 
only  object  of  the  proceedings  upon  the  bail-bond  was 
to  put  costs  into  the  pocket  of  the  attoiiiey.  No  step ' 
could  be  taken  in  the  original  action  till  Parker  had  ap- 
peal ed,  and  it  was  wholly  immaterial  at  what  time  spe- 
cial bail  was  put  in  by  Berger,  provided  it  was  done 
before  the  appearance  of  Parker.  The  action  upon  the 
bail-bond  was  not  commenced  till  after  bail  was  actually 

put 
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put  in  and  notice  served  on  the  Plaintiff's  attorney.      It  1807. 

Vfaa  true  that  the  bond   was  assigned  on  the  same  day 

upon  which  the  bail   was  entered ;   but  the   assignment 

might  be  made  at  any  titne ;  it  was  not  considered  as  a  step 

in  the  action.  At  all  events,  he  observed ,  the  application 

in  this  case  came  too  late,  as  the  Plaintiffs   had  already 

replied  nul  tiel  record. 

Shepherd  Seijt.  corUrd.  The  Plaintiffs  were  ruled  to 
reply  in  the  vacation,  and  they  were  therefore  compelled 
to  deliver  a  replication  in  order  to  prevent  judgment  of 
non-pros  from  being  signed.  He  stated  that  the  object  of 
the  action  upon  the  bail-bond,  which  had  been  delayed 
at  the  request  of  Berber,  was  to  compel  the  parties  to 
apply  to  the  Court.  In  that  case  the  Defendant  would 
have  been  required,  as  the  condition  for  obtaining  a  stay 
of  the  proceedings,  to  put  in  bail  for  Parker. 

The  Court.  The  entry  of  bail  relates  generally  to  the 
term,  the  effect  of  which  must  be,  that  the  action, 
though  properly  commenced,  will  be  defeated.  There 
can  be  no  reason  why,  for  the  purpose  of  obviating  this 
consequence,  the  entry  should  not  be  made  accordmg  to 
the  truth  of  the  fact. 

Rule  absolute. 


26  CASES  IN  MICHAELMAS  TERM 

1807. 

The  King  v.  Antonio  Depardo. 

Not.  21. 

A    anslaasli*  TPHE  prisoner  was  tried  and  convicted  at   the  Ola 

ter  committed  Bailey  on  the  30th  of  October  1807,  before  Lord 

alieD  enemy,      EUenhorough  C.  J.  and  Thompson  B.,  under  a  special  com- 

r^rit^r^"  mission  issued  by  virtue  of  the  statutes  S3  Hen.  8.  c.  23. 

war,  and  was  and  43  Geo,  3.  c.  1 13.  8.  6.,  upon  an  indictment  for  "  fe- 

a  mariner  on    loniously  killing  and  slaying  fVm.  Burne  at  Canton  in 

^/t«A^m^chant  China,  in  parts  beyond  the  seas  without  England." 

ship,  on  an  En-       ^^  ^jj^  ^,.^^1  it  was  proved  that  the  deceased  was  an 

glishman,  can-  "^     . 

not  be  tried      Englishman,  and  a  mariner  belonging  to  the  Alnwick 

commission  is-  Castle,  a  ship  in  the  service  of  the  East  India  Company, 

MccolriK'  having' letters  of  marque.     That  the  prboner  Depardo 

lutes  ss  Hen.  ^i^s  a  Svaniard,  antl  had  been  a  prisoner  of  war  on  board 

8.  C.23.  and43      .      ^,  r       ,       ,  .         ,         »>»     ,    •  i 

Geo.  3.  c.  113.  his   Majesty  s  ship  the   Blenheim ;  that  two   or    three 

*'  ^*  months  before  he  committed  the  offence^  he  entered  as 

a  volunteer  on  board  the  Alnwick  Castle,  at  Pvdopenang 
or  Prince  of  Wales's  Island,  which  is  under  the  dominion 
of  his  Majesty,  and  received  the  usual  bounty  ;  and  ^Iso 
I  that  on  the  day  before  the  perpetration  of  the  act,  he 
received  some  part  of  his  pay  :  that  at  the  time  of  com- 
mitting the  offence,  he  was  one  of  the  crew  of  the 
Alnwick  Castle,  which  was  tlien  lying  near  Canton,  in  a 
part  of  the  Canton  river,  about  one-third  of  a  mile  in 
width,  within  the  tideway,  at  the  distance  of  about  80 
miles  from  the  sea ;  that  the  prisoner  went  on  shore 
'  with  others  of  the  crew,  and  there  mortally  wounded 

the  deceased,  who   was  afterwards  carried  on  board  the 
ship,  where  he  died  on  the  following  day. 

Doubts  being  entertained  whether  the  prisoner  was 
an  object  of  the  special  commission  issued  under  the  sta. 
tutes  before  mentioned,  the  Court  was  pleased  to  or- 
der the  case  to  be  stated  for  the  opinion  of  the  twelve 
Judges. 

Burrough, 
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Burrough,  for  die  Prisoner,  admitted,  that  though  ihe  1807. 

whole  tenor  of  thestat.  53  Hen.  8.  c.  23.,  which  gives  the 
commissioners  a  jurisdiction  in  the  cases  tiierein  men- 
tioned, seems  clearly  to  point  at  offences  committed 
within  the  king's  dominions,  it  was  now  too  late  to  con- 
tend that  it  applies  exclusively  to  such  ;  for^  on  account 
of  the  words  "  or  without/*  which  aie  found  near  the 
end  of  the  first  section,  the  act  has  been  held  by  Lord 
Holt  and  others  to  extend  to  offences  committed  out  of 
the  king's  dominions.  By  the  stat.  43  Geo.  3.  c.  113. 
the  same  law  is  extended  to  accessaries,  and  to  man- 
slaughter. The  question  to  be  decided,  in  substance  is, 
whether  an  alien  enemy,  having  done  notiiing  to  divest 
himself  of  that  character,  committing  an  offence  in  a 
country  not  within  the  king's  dominions,  is .  amenable 
to  the  laws  of  England.  An  alien  is  not  in  general 
subject  to  the  laws  of  another  country  :  by  a  medium 
indeed  he  may  become  subject  to  them,  if  he  places 
himself  within  the  range  of  those  laws.  Adherence  to 
the  king's  enemies  is  treason :  and  by  the  express  provi- 
sions of  the  statute  35  Hen.  8.  c.  2.  treasons  committed 
either  within  or  without  the  realm  may  be  tried  here, 
1  Hale  jP.  C.  169«  But  if  an  alien  adhere  to  the  king's 
enemies  without  the  realm,  that  is  no  treason,  unless  he 
batli  been  previously  domiciled  here,  in  wliich  case  it 
has  been  decided  that  his  adherence  is  treason.  A  sub« 
ject  of  Spain  cannot  divest  himself  of  allegiance  to  the 
Spanish  king.  INemo potest  exuere  patriam.  And  two  or ' 
more  co-ordinate  absolute  allegiances  cannot  be  due  from 
one  person  to  several  independent  princes,  1  Hale  P.  C. 
68.  The  prisoner  cannot  discharge  himself  of  his  na- 
tural allegiance  by  swearing  allegiance  to  a  new  prince. 
His  very  act  of  becoming  a  volunteer  on  board  our  ship 
was  high  treason  to  the  King  of  Spain,  an  adherence  to 
his  enemies.  The  prisoner  might,  though  abroad,  have 
become   subject  to  the  laws   of  this  country  in  three 

ways ; 
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I8O7.         ways  ;  by  naturalization,  bj  becoming  a  denizen,  or  by 
^fT^'C^^       taking  ihe  oath  of  allegiance  ;  but  he  could  not,  by  en- 
V.  tering  on  board  this  ship,  by  makmg  a  contract,  not  with 

the  sovereign  power,  but  with  a  company  of  private 
merchants,  become  amenable  to  our  laws.  If  he  had 
been  on  board  a  king's  ship,  in  the  pay  of  the  crown^ 
perhaps  it  might  have  been  otherwise.  All  the  obliga* 
tions  an  alien  incurs,  are  local  and  transitory.  The 
prisoner,  it  is  true,  while  on  board  the  Blenheim,  was 
under  the  protection  of  the  Kbg  of  Great  Britain.  But 
he  was  not  domiciled  at  Pulopenangj  where  he  became  a 
volunteer ;  he  was  a  prisoner  of  war ;  he  was  on  board  a 
ship  there  by  compulsion,  not  by  choice ;  and  when  he 
went  away  he  had  no  animus  revertendi.  He  thence 
goes  into  the  dominions  of  the  Emperor  of  China^  and 
commits  a  crime  there,  for  which  he  might  have  been 
punishfed  by  the  laws  of  that  empire  ;  but  his  offence 
had  no  inception  in  the  country  in  which  his  local  alle- 
giance for  a  time  had  been  due  to  the  King  of  Great 
Britain.  If  a  foreigner  come  and  live  here^  and  then 
quit  the  realm  entirely,  and  commit  a  crime  abroad,  this 
country  has  no  jurisdiction  to  try  him.  It  is  impossible 
that  a  foreigner  living  in  a  country  where  our  laws  do 
not  attach,  should  be  amenable  to  our  laws.  The  pri- 
soner is  in  the  same  situation  as  if  he  had  originally  en* 
tered  into  the  service  at  Canton.  His  contract  with  the 
merchants  was  void  (a.) 

Heath  J.  The  Court  of  Common  Pleas  were  di- 
vided in  opinion  (&,)  whether  a  prisoner  of  war  could 
recover  his  wages  on  a  contract  to  work  his  way  home. 

(a)  Sed  vide  Sptarenherg  v.  (h)  In  a  case  of  Mtna  v.  HaUf 

Banntntyne,  1  Bo$.  tf  Pull  163.       tee  note,  p«ff . 

Gb08B 
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GsosE  J.     It  was  not  contended  in  that  case  that  the  1807. 

contract   was    void;    but  it  was  doubted  whether  the  tCk^^ 

Plaintiff  could  enforce  it  during  the  war.  v. 


Heath  J.  It  was  considered  that  the  king  might 
recover  on  that  contract. 

Manseield  C.  J.  And  if  he  did  not;  the  prisoner 
might  enforce  it  after  the  conclusion  of  a  peace. 

No  'protection  was  afforded  to  the  prisoner  by  the 
laws  of  thi3  country,  which  might  impose  on  him  the 
reciprocal  obligation  of  allegiance.  Neither  of  the  cases 
that  will  be  cited  of  foreigners  tried  by  virtue  of 
28  Hen.  8.  c.  15.  establishes  that  the  prisoner's  offence 
comes  within  this  jurisdiction.  In  none  of  these  cases 
had  the  persons  indicted  the  benefit  of  counsel,  and  they 
passed  sub  silentio.  The  Admiralty  Court  proceeds  on 
principles  different  from  those  of  the  common  law.  The 
Stat.  28  Heti.  8.  c.  15.  merely  altered  the  mode  of  trial 
in  that  court,  and  its  jurisdiction  still  continues  to  rest 
00  the  same  foundations  as  it  did  before  that  act ;  it  is 
regulated  by  the  civil  law,  et  per  consuetudines  marinoi, 
grounded  on  the  law  of  nations,  which  may  possibly 
give  to  that  Court  a  jurisdiction  that  our  common  law 
has  not  (a.)  The  English  law  looks  only  at  the  place 
irbere,  and  the  person  by  whom,  the  crime  is  commit- 
ted ;  and  the  prisoner  cannot  be  tried  here  without  an 
extension  of  the  known  law. 

AbboU  for  the  prosecution.  The  deceased  was  a 
British  subject ;  and  Depardo^  a  subject  of  a  state  hostile 
to  his  majesty,  was  made  a  prisoner  of  war,  and  while 
he  resided  in  a  settlement  within  his  majest/s  dominions, 

(a)  Vide  3 /iw^.  119. 

he 


Dbpardo. 


Depardo. 
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1807.  he  received  a  great  benefit  in  the  permission  given  him 

Vj^lT'^ir^^       to  assume  the  character  of  a  mariner  on  b«ard  an  EnS' 
TbeKiNO  .... 

V.  lish  merchant  ship :  whilst  invested  with   that  character, 

be  commits  tliis  crime.  His  contract  with  the  mer- 
chants was  valid ;  he  had  received  liis  bounty  on  enter- 
ingy  and  part  of  his  wages ;  he  was  under  the  protec« 
tion  of  the  laws  of  England^  and  consequently  was 
bound  to  obey  them.  This  is  not  the  question  of  two 
co-ordinate  absolute  allegiances.  AH  writers  admit  that 
though  a  subject  cannot  shake  off  his  native  allegiance, 
he  may  owe  a  second  allegiance  of  a  local  and  temporary 
nature.  It  is  admitted,  that  if  the  prisoner  had  com- 
mitted this  crime  in  the  Thames:^  he  might  have  been 
tried  for  it  here.  He  is  equally  amenable,  though  he 
has  committed  it  at  Canton.  It  is  clear  that  the  laws  of 
every  state  bind  those  who  are  under  the  protection  of 
them.  It  is  admitted  this  statute  extends  to  cases  out  of 
the  king's  dominions,  llie  two  first  cases  that  were  tried 
under  this  statute  were  those  of  Chambers,  an  English 
sailor,  for  the  murder  of  an  English  sailor  at  Barcelona  in 
Spain;  and  of  Ealing,  an  Englishman,  for  the  murder  of 
an  Englishman,  at  Dollars  in  Stceden,  It  is  laid  down  by 
Lord  Coke,  that  the  constable  aud  earl  marshal  shall  try 
the  murder  of  an  Englishman  committed  by  an  English' 
'man  in  parts  beyond  the  sea,  3  Inst,  48.  The  appeal  of 
murder  of  one  Englishman  by  another  shall  be  tried  by 
the  constable  and  marshal,  Staundf.  65.  Thus  it  appears, 
that  previously  to  the  stat.  28  lien.  8.  there  existed  an 
authority  to  try  the  crimes  of  subjects  committed  on 
subjects  out  of  the  realm,  though  it  was  disused  before 
the  period  at  which  that  act  was  passed,  1  Hale  P.  C. 
355.  Attainder,  The  stat.  S3  Hen,  8.  c.  23.  was  not  in- 
troductory of  a  new  law,  it  only  introduced  a  better 
mode  of  trying  according  to  the  old  law,  and  of  carrying 
its  principle  into  effect,  a  principle  consonant  to  the 
laws  of  all  nations,  that  subjects,  wherever  they  may 

be. 


r. 
Dbpabdo: 
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be,  are  amenable  to  the  laws  of  their  own  country.     Tlie  1807. 

prisoner  was,  at  the  time  of  committing  this  offence,  a       j^^  j^,^^ 
subject  of  Great  Britain.     One  who  receives  the  pro- 
tectioivofthe  laws,  is  subject  to   the  law9.     The  whole 
of  the  treatment  he  received,  and  the  engagements  he 
ivas  permitted  to  enter  into,  at  Pulopenang,  were  bene- 
fits, conferred  on  him  by  the  laws.     Prisoners  of  war 
were  originally  put  to  death ;  then  condemned  to  per* 
petoal  slavery  ;  to  this  succeeded  the  system  of  ransom- 
^  ing;  and  the  practice  now  is  to  exchange  them.     JBy/t- 
kerdioek  Qiiesi.  Jur.  Pub.  lib.  I.e.  1.     But  after  an  ene- 
my is  become  a  prisoner,  all  that  he  receives,  is  grace 
and  favour;  his  life  itself  is  prolonged  by  grace  and  fa- 
vour ;  it  is  grace  and  favour  that  he  shall  be  tried  by  the 
municipal  laws  of  the  country  where  he  is  a  prisoner, 
instead  of  martial  law,  which  is  more  severe.     He  is  not 
then  less  amenable,  because  he  happens  to  be  out  of 
the  realm,  if  he  continues,  as  the  prisoner  did,  under 
the  protection  of  the  laws ;  for  it  will  not  be  argued, 
diat  if  an  Englishman  had  taken  the  life  of  the  prisoner, 
he  could  not  have  been  tried  by  this  commission.     Every 
case  decided  under  the  statute  28  Hen.  8.  c.  15,  is  an 
authority  for  a  like  decision  under  this  act.     It  is  not 
necessary  to  inquire  what  authority  the  Admiralty  Courts 
had  before  the  passing  of  28  Hen.  8.  c.  15.,  because  the 
commission   under  which   they  now  sit  only  authorizes 
tbem  to  try  the  offences  named  in  that  statute.    That 
commission  would  not  enable  them  to  try  an  alien  for 
the  murder  of  an  alien  committed  in  a  foreign  ship.     It 
txtends  only  to  native  subjects,  or  such  as  receive  the 
protection  of  the  laws  of  this  country^;  and  as  that  sta- 
tute enables  the  commissioners  to  try  offences  committed 
on  the  high  seas,  so  does  the  statute  of  33  H.  8.  c.  23. 
give  power  to  try  offences  committed  any  where  without 
the  realm  by  those  who  are  in  the  king's  allegiance. 

There 


Dbparoo. 
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1807.        , There  are  three  recent  cases  of  the  trials  of  foreigners 

\:f^'^C^^       for  similar  offences  under  28  Hen.  8.     The  first  in  order 
The  King  ...  „  -  r.  -  n        » 

r.  of  time  IS  that  of  Franfois  Antome  Sauvajot ;  a  rrench 

prisoner  of  war,  \vho  was  indicted  for  the  murder  of 
Mosteauy  another  French  prisoner  of  war,  on  board  the 
Triton  East  Indiaman,  upon  the  high  seas,  at  the  en- 
trance of  the  English  Channel,  in  September  1799*     He 
was  convicted  of  manslaughter^,  and  burnt  in  the  hand. 
This  was  a  short  time  after  the  act  39  Geo.^3.  c.  57.  s.  1. 
received  the  royal  assent  (a.)     The  second  case  is  that  of 
Jean  Prevot,  a  Frenchman,  who  had  entered  at  Falmouth 
as  a  mariner  on  board  the  Lady  Shore  transport :  he  was 
indicted  at  the  Old  Bailey  in  December  1799>  for  ''that 
on  the   high  seas,  within  the  jurisdiction  of  the  Admi- 
ralty of  England,  with  force  and  amis  he  assaulted  and  . 
murdered  Wilcox,*^  the  master  of  the  Lady  Shore,  a  trans- 
port.    The  offence  was  committed  in  August  1797,  off 
Cape  Trion  in  Africa,on  the  passage  to  New  South  Wales. 
He  was  convicted  and  executed.     It  is  not  known  whe- 
ther he  was  a  prisoner  of  war  or  not.    The  third  case  is 
that  of  Acow,  a  Chinese  mariner,  who  was  tried  for  a 
murder    committed  in   May    1806,  on  another  Chinese 
mariner,  on  board  the  Travers  East  Indiaman,  on  the  high 
seas,  about  £0  leagues  from  the  Azores,  in  the  course  of 
the  homeward  voyage,  from  which  circumstances  it  ap- 
pears that  the  prisoner  must  have  entered  on  board  that 
ship  abroad.     It  is  true  that  none  of  these  persons  had 
the  benetit  of  counsel  upon  their  trials,  but  they  had  the 
benefit  of  that  humanity  and  discretion  which  suggested 
the  propriety  of  the  present  argument.     The  statute  of 
S3  Hen.  8.  must  therefore  be  constmed  in  the  same  man« 
ner  as  that  of  28  Hen.  8.    And  the  jurisdiction  given 
by  the  former,  must    be  deemed  to  extend  to  all  of-^ 

(a)  That  was  o&  lOtb  itfay,  1799« 

fences 
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fences  committed  asliore^ia    foreign    countries,  as  tlie  1807. 

latter  has  been  held  to  comprehend  those  committed  on  ^"^lUT^C^^ 

"^                                                    •  Tilt  Kino 

the  sea  (a.)  «. 


Depardo* 


(«)  No  judgment  was  ever  giveo  in  this  caw,  but  the  prisoner  was 
afterwards  discharged. 


Maria  v.  Hall. 

ASSUMPSIT.  The^rst  London,  Sfc.  The  Plaintiff  re- 
count  of  the  declaration  was  plied,  As  to  the  said  plea,  as 
for  labour  care  and  diligence,  far  as  the  same  relates  tothe  1st 
bjthe  Plain  tiff  done  perform-  and  2nd  counts  of  the  (Jecla- 
edand  bestowed  in  and  about  ration,  (with    a    protestation 
tbebttsiness  of  the  Defendant,  agamstthe  insufficiency  of  the 
at  his  special  instance  and  re*  plea,)  That  he  the  said  Joseph, 
quest.  The  2d  was  a  quantum  before  the  time  of  the  donig, 
Mcrai^  thereon :  to  these  were  performing,  and  bestowmg  the 
added  the  common   money  work  and  labour,  care,  and  di« 
cosnts.The  Defendant  plead-  ligence  in  the  said  declaration 
ed,that  die  said  Joseph  (the  mentioned,  to  wit,  on  the  Ist 
Plaintiff)  is  an  alien  enemy,  day  of  January,  Sfc.  in  parts 
bom  in  foreign  parts,to  wit,  in  beyond    the  seas,  to    wit,  at 
Sf&infiut  of  the  allegiance  of  London,  8^c.  was  mac'e  a  pri- 
oar  lord  the  King,  and  within  soner  of  war  by  certain  forces  of 
thedlegiance  of  a  foreign  king,  his  present  majesty  kmgGeorge 
to  wit)  of  the  King  of  Spain,  the  Third,  and  before  and  at 
to  wit,  at  London  aforesaid,  in  the  time  of  the  doing  perform- 
tke parish  and  ward  aforesaid,  ing  and  bestowing  the  said 
aad  dwt  the  said  Joseph  came  work  and  labour,  care  and  di« 
iato  Ibis  kingdom  without  let-  ligence,  was,  by  and  with  the 
ten  of  safe-conduct,  and  that  consent   of   the  commanding 
thesaid«7oiepA,  before  and  at  officer  of  the  said  forces,  put 
tfactiaieoftheconunenceroent  under  the  care  and  custody  of 
of  this  suit,  was  and  still  is  a  the  said  George,  to  be  by  him 
piisoner  of  war  in  this  king-  carried  and  conveyed,  as  such 
mi,  to  wit,  at  London,  i^e.  prisoner  of  war,  into  this  king- 
ami  that  before  and  at  the  time  dom,  to  wit,  at  London,  i^c. 
of  tbe  commencement  of  the  and  thereupon,  whilst  the  said 
Slid  suitythe  king  of  Spai/t  and  Joseph  was  so  under  the  care 
his  subjects  were,  and  still  are,  and  custody  of  the  said  George, 
at  open  war  with,  and  the  ene-  and  before  the  doing  perform- 
»iesof,our8aid  lord  the  King  ing  or  bestowing  of  the  said 
and  hia  subjectp^  to  wit,  at  work  and  labour,  care  and  di- 
Vol.  {•  D  ligence. 
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Hgence,  to  wit,  on  the  day  and 
year  last  aforesaid,  at  LondoUy 
^T.the  said  George  retained  the 
said  Joseph  for  certain  hire  and 
reward  to  be  therefore  paid  to 
the  said  Josephyio  do,perform, 
and  bestow  the  said  work  and 
labour,  care  and  diligence^  in 
the  said  declaration  mentioned. 

-  And  the  svad  Joseph  thereupon^ 
^  hilst  he  was  so  under  the  care 
and  custody  of  the  saidGeorge, 
to  wity  on  the  day  and  year  last 
aforesaid^  and  on  divers  other 
days  between  that  day  and  the 
commencement  of  this  suit^did 
perform  and  bestow  the  said 
work  and  labour^  care  and  di- 
ligence, on  the  said  retainer  of 
the  said  George^and  at  his  spe- 
cial instance  and  request^  to 
wit,  at  London^  ^t.  And  as 
to  the  said  plea,  so  far  as  the 
same  relates  to  the  other  cotints 
of  the  declaration,  That  he 
the  said  Joseph^  before  the 
commencement  of  this  suit,  to 
wit,  on  the  1st  day  of  January, 
S^c.  to  wit,  at  LfOudon,  ^t. 
came  into  this  kingdom  under 
the  protection  of  His  piesent 
MajestyKingG  eorgf  the  third, 
and  remained  and  continued  in 
this  kingdom  under  the  pro- 

'  tectionofhis  said  majesty  from 
thence  continually  until  the 
commencement  of  this  suit,  to 
wit,  nt  London^  Sfc,  To  this 
t^ere  was  a  rejoinder,  demur- 
ring  generally  to  so  much  of 
the  replication  as  relates  to  the 
Ist  and  2d  counts  of  the  decla- 

ration,and  tendering  issue  as  to 
80  much  as  relates  to  the  other 
counts.      Ihe   sur-rejoinder 

Joined  in  demurrer  and  issue. 


The  case  was  twice  argued  4 
first  by  Shepherd  Serjt.in  sup- 
port of  the  demurrer,and  JBiiy- 
ley  Serjt.  contra ;  and  again  m 
a  subsequent  term,  by  hens 
Serjt.  in  support  of  the  demur- 
rer, and  Best  Serjt.  contra. 

Argument  in  support  ofthe^ 
demurrer. — The  question  is, 
whether,under  the  circumstan- 
ces stated  upon  this  record,  the 
Plaintiff  is  entitled  to  main- 
tain an  action  in  a  court  of 
common   law.     The  general 
principle  than  an  alien  enemy 
cannot  maintain  an  action,  has 
been  so  fully  recognized  in  the 
cases  of  Brandon  v.  Nesbiti, 
6  Term-Rep.  S3,  and  Bristota 
V.  Towers,  6  Term  Rep.  36. 
that  unless  some  ground  of  dis- 
tinction can  be  established  be- 
tween the  case  of  a  common 
alien  enemy,  and  tliat  of  the 
Plaintiff  on  this  record,  the  de- 
murrer must  prevail.  It  will  be 
urged,  perhaps,  that  the  Plain- 
tiff is  a  prisoner  at  war.  But  a 
prisoner  at  war,  so  far  from 
losing  the  character  of  alien 
enemy,  rather  stands  in  a  more  - 
odious  light  than  an  alien  ene* 
my  who  has  not  been  made 
prisoner ;  since  the  very  cha- 
racter of  a  prisoner  at  war,  im* 
plies  that  the  person  has  ac- 
tually committed  hostilities  up 
on  this  country.  The  only  de- 
cision which  can  be  supposed 
to  operate  in  t^ie   Pliuntiff'a. 
favour,  is  that  of  Sparenburft 
V.  BannantyneflBos.^PuU. 
163. :  but  although  some- inti- 
mations were^  thrown  out  by- 
the  Court  in  that  case^  which 
seem 
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teem  to  support  the  present 
Plauitiff*8  right  of  action,  yet 
the  ultimate  determination  of 
thatease  will  be  found  to  esta- 
blish notliiog  more,  than  that 
a  prisoner  at  war,  not  an  alien 
enemy  bom,  but  who  has  ac- 
quired a  temporary  character 
ofalien  enemy  from  the  act  of 
hostility  in  which  he  was  taken^ 
may  maintain  an  action.  There 
does  not  seem  to  be  any  ne- 
cessity for  establishing  a  diffe- 
rence between  the  case  of  a 
prisoner  at  war^nd  that  of  any 
other  person  being  an  alien 
enemy  on  respect  of  the  right  to 
sue ;  since  it  is  the  uniform 
practice  of  nations  at  this  day, 
that  all  those  who  are  in  the 
unfortunate  situation  of  pri- 
soners at  war,  are  either  main- 
tiincd  by  the  state  in  which 
they  reside,  or  by  the  state  to 
which  they  belong.  And  though 
indeed  a  prisoner  at  war  upon 
his  parole,  is  not  so  maintain- 
ed, yet  in  case  of  his  feeling 
my  difficulty  arising  from  his 
own  peculiar  situation,  he  al- 
ways has  his  option  to  surren- 
der himself  to  prison,  m  order 
to  receive  the  same  benefits 
which  are  extended  to  other 
prisoners  at  war.  In  the  case 
of  the  three  Spanish  sailors, 
%  Bt.  \S24,.  this  Court  refused 
togranta  writ  of  habeas  corpus 
to  bring  up  three  prisoners  at 
war  OB  accountof  ill  treatment, 
considering  them  as  not  en- 
titled to  any  of  the  privileges 
9(  Englishmen*  Now  the  writ 
pf  hiwetis  corpus  is  only  a 
summary  mode  of  obtaining 
the  same  remedy  which  might 


otherwise  be  had  by  an  action 
of  trespass ;  and  if  a  prisoner 
at  war  cannot  maintain  tres- 
pass, there  is  no  reason  why  he 
should  maintain  any  other  ac- 
tion. It  is  true  indeed  that  an 
indictm'^iit  will  lie  for  beating 
or  otherwise  ill-treating  a  pri- 
soner at  war ;  but  the  reason  of 
that  is,that  such  acts  are  against 
the  king's  peace,  for  the  breach 
of  w  hicli  the  king  may  sue :  but 
the  moment  a  man  becomes  a- 
lien  enemy,  he  himself  forfeits 
all  right  to  claim  the  benefit  of 
the  laws  by  suins^  in  any  of  the 
king's  courts.  Dj/er^  fo.  2. 6. 
Co.  Liu.  leg.  6.  Wah  regard 
to  the  implied  protection  which 
an  alien  enemy  may  be  sup- 
posed to  enjoy  from  the  state 
during  his  residence  in  this 
country,  all  argumenton  this 
head  seems  to  be  done  away  by 
the  express  provision  intro- 
duced into  Magna  Charla, 
c.  30.  2  Inst*  57.  in  favour  of 
merchant  strangers,  the  latter 
part  of  which  declares,  that 
merchants,  natives  of  an  hos- 
tile state,  being,  found  ni  this 
country,  shall  be  attached  by 
their  bodies  until  it  be  ascer- 
tained in  what  manner  the 
English  merchants  are  treated 
in  the  hostile  state ;  from  which 
it  may  be  inferred,  that  ali  na- 
tives of  an  hostile  state,  except 
merchants,  being  found  in  this 
country,  may  be  treated  as 
enemies. 

ArgumetUsJer  the  Plaintiff. 
Prima  facie  every  person  re- 
sidentui  thiscountry  is  entitled 
to  maintain  an  action.  Unless, 
therefore,  s«jme  authority  can 
:   D8  bo 
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be  shewn  for  excluding  a  per- 
son  in  the  Plaintiff's  situation 
from  exercising  that  right,  the 
demurrer  must  be  ovei ruled. 
The  plea  of  alien  enemy  has 
always  been  deemed  an  odious 
plea ;  the  Court  therefore  will 
not  willingly  extend  its  opera- 
tion. The  principle  on  which 
that  plea  was  introduced  into 
our  law,  was  to  prevent  the 
subjects  of  tlie  enen^y  from 
drawing  property  out  of  this 
country  to  strengthen  the  state 
with  which  we  were  engaged 
in  war :  it  is  obvious  that  such 
a  principle  cannot  apply  to  the 
case  of  a  prisoner  at  war,  who 
being  a  person  commorant  in 
this  country,  may  be  prevented 
from  carrying  out  of  it  any 

Sroperty  that  he  may  acquire 
uruig  his  residence  here.  It 
has  been  said  that  the  character 
of  prisoner  at  war  implies, 
that  the  person  who  bears  that 
character  has  committed  actu^ 
al  hostilities  ;  but  that  conse- 
quence does  not  necessarily  fol- 
low, since  many  seamen  are 
taken  prisoners  on  board  mer- 
chant vessels,  without  having 
been  engaged  in  any  act  of  hos- 
tility whatever.  In  all  the  cases 
wliicii  have  occurred,  where 
the  plea  of  alien  enemy  has 
been  stipported,ithas  appeared 
that  the  persons  suing  still  con- 
tinued in  actual  hostility ;  but 
the  moment  that  an  enemy  hag 
accepted  the  conditions  which 
are  extended  to  prisoners  at 
war,  his  hostility  ceases  :  he 
receives  protection  from  the 
state  by  which  he  is  captured, 
•ad  in  consequence  of  that 
protection,  he  owes  obedience 


to  that  state.  If  a  prisoner  at 
war  is  murdered,  the  guilty 
person  may  be  indicted  :  this 
was  not  attempted  to  be  con- 
troverted in  the  late  case  of 
The  King  v.  Innes.  An  alien 
enemy,  as  ^Uch,  cannot  be  in« 
dieted  for  treason,  Calvin^a 
case,  7  Co.  6.  6.  The  Kingf 
y.Tucker^  1  Ld.  Ray.  I.; 
but  if  an  alien  enemy  be  taken 
under  the  king's  protection,  he 
may  be  indicted,  as  was  done 
in  the  case  of  the  two  Portu* 

f'uese,  cited  in  Cahins  case, 
n  Wills  V.  Williams,  1  Ld. 
Ray.  282.  1  Salk.  46.  S.  C, 
the  distinction  between  an 
alien  enemy  commorant  here, 
or  commorant  in  his  own  coun- 
try, is  expressly  taken  :  for 
^J'rebj/  C  J.  says.  An  alien 
enemy  who  is  here  in  protec- 
tion, may  sue  on  his  bond  or 
contract ;  but  an  alien  enemy, 
abiding  in  his  own  country, 
cannot  sue  here.  It  also  ap- 
pears from  that  case,  that  the 
protection  necessary  to  give  a 
right  to  sue,  is  not  confined  to 
letters  of  safe-conduct ;  the 
terms  used  in  that  case  being, 
"  Per  lieentiam  et  sub  pro- 
"  tectioue  regis."  Now  resi- 
dence in  the  country,  and  par- 
ticularly that  of  a  prisoiieJF  at 
war,  implies  licence  of  the- 
king. 

RooKC  J.  According  to 
the  report  of  that  case,  1  LmIw. 
S5.  it  was  said,  'Mf  he  came 
'^  here  in  time  of  war,.and  had 
'^  continued  here  without  dis* 
''  turbance,it  should  be  intend- 
^*  ed  that  he  came  with  a  li« 
**  ccnce." 

The 
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TheiamedocU-ineisrecog-  of    supporting    the    present      |go 

luied  by  Mr.  Justice  Heath^in  Plainliff*8  right  of  action  v>^v- 

Spartnbufjgh  v.    Bannatyue,  Cur.  adv.  vult.     Maria 

Who  says,  There  may  be  a  pro-       It  was  understood  that  no      h^ll. 

^tection  arising  from  situa*  judgment  was  ever  given  in  this 

^  lion."  And  indeed  the  prin-  case,  nor  was  it  mentioned 

ciple  laid  down  in  that  case  again,  until  it  wag  alluded  to 

to  go  the  whole  length  in  die  above  case  of  Depardo. 


Ex  parte  AtiiET.  ^^  ,,, 

ITAVGHAN  Serjt.  moved  that  Elizabeth  Abneyy  a      Tbe  Conn 

feme  covert^  might  be  permitted  to  pass  a  fine  as  a  f^^  to  autiien* 

feme  sole,  upon  affidavits   which  stated    the    following  Jj^J^j^,^"^ 

facts :  She  being  possessed  of  a  considerable  landed  pro-  married'  wo- 

perty  for  her  life,  her  husband,  in  consideration  thereof,  tencc  of  licr 

bj  his    marriage-settlement   appointed    to   her    a   rent-  gfo^'^'lie  hat 

dnm  of  500/.  per  aim.  out  of  certain  lands,  for  her  life  become  a  bank- 
,  i^pty  and  omit* 

m  case  she  should  survive  him.    On  the  19th  of   July  ted  to  snrren* 

1805  he  became  a  bankrupt  :  a  commission  issued,  to  t^^one  bcy^d 

viiich  he  did  not  appear,    but    absented  himself  from  •<"• 

home,  and  went  beyond  seas  ;  it  wag  believed  he  was 

L'ving  and  was  in  America^  but  it  was  not  certainly  known 

whether  he  was  living  or  dAul.    The  wife  was  desirous 

to  sell  to  the  assignees,  who  had  possessed  themselves  of 

all  the  lands,  her  reversionary  interest  expectant  on  her 

husband's  decease,  as  well  in  her  own  estate,  as  in  the 

jreDt-charge. 

Foif^^n  Aought  that  the  circumstances  of  this* case 
might  make  it  an  exception  to  the  rule  laid  down  in 
Steady  V.  Ixard,  I  New  Rep.  312.  Compton  v.  Colliruon, 
1  jr.  Bl.  344.  Moreau's  case,  £  Bl.  1205.,  and  other 
cases  in  which  the  Court  had  said,  '*  We  will  not  in- 
terfere :  vakat  quantum^  If  the  husband  chooses  to  en* 
D  3  ter 
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her  heirs. 


Ex  parte 


Mansvield  C.  J.  No  doubt  a  fine  levied  by  a  mar- 
ried woman  will  bar  her  heirs,  if  her  husband  does  not 
enter.  But  the  difficulty  is,  how  the  Court  can  permit 
her  to  levy  a  fine,  when  the  husband  may  enter  and  bar 
it.  There  was  a  very  strong  case,  in  which  the  husband 
was  a  fugitive  and  bankrupt,  and  the  wife  had  contracted 
for  the  sale  of  her  separate  estate.  But  we  refused  the 
writ  upon  that  application.  We  can  here  make  no  order 
to  sanction,  or  add  validity  to  the  fine.  If  you  niention 
that  she  is  a  married  woman,  it  is  bad  on  the  face  of  it. 
Act  as  you  shall  be  advised,  but  the  Court  has  nothing 
to  do  in  the  matter. 

Kule  refused. 


AVr.  f  J. 


Alger  v.  Hefford. 


Wheretnor-  THHE  Defendant,  upon  substituting  Smith  to  be  his 
^^  "*^Jj|"°^  attorney  in  lieu  of  Shemood,  obtained  an  order  that 

attorney*!  bill,  SkerwoocTs  bill  of  costs  should  be  tanked,  and  that  he 
up  all  papers,  should  deliver  up  all  books,  papers,  &c.  This  order, 
liack^of^^w^b  ^^^^  ^^^  prothonotary's  allocatur  indorsed  thereon,  ac- 
thc  protboDo-  cording  to  the  usual  practice,  was  taken  from  the  office 
tary, according  ,      c.     .  t      •  ..  •  oi  j 

to  the  iifiial      by  diiii/^,  who  sent  a  copy  of  it  to  onerwoda. 

SwwThis^/o-       ^  ^^^^  ^*^  obtained  on  a  former  day,  calling  upon 

cflhir.theattcr-  Smith  to  shew  cause,  why  he  should  not  deliver  the  ori- 

ney  u  entiUed, 

in  the  lint  in-  ginal  order  to  Shentood,  and  why  he  should  not  pay  the 

P^^io^of?^  €osts  of  the  application, 

for  tbe  purpose 

of   enfoi:ciiig    payment  of  his  bill. 

Marthall 


V. 

Hefford. 
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Marshall  Serjt.  upon  shewing  cause  against  the  rule,         1807. 
stated,  that  the  party  obtaining  an  order  was  always  con-      ^"XT  e^"*^ 
sidered  entitled  to  the  possession  of  it,  and  that  Sherwood 
might  get  the  allocatur  indorsed  upon  the  copy.     If  the 
original  order  were  given  to  him,  the  Defendant  would 
have  no  means  of  enforcing  the  delivery  of  the  papers. 

Faughan  Seijt.  contrd,  observed,  that  the  payment  of 
the  money  was  the  first  thing  to  be  done  under  this  order ; 
that,  to  enforce  the  payment,  the  order  must  be  made  a 
nile  of  Court ;  and  that  S/ierwood  therefore  was  entitled 
to  the  possession  of  it  for  that  purpose. 

The  Court,  after  consulting  the  officers,  observed  that 
the  party  to  whom  the  money  was  to  be  paid  was  cer- 
tainly entitled  to  the  possession  of  the  original  order, 
that  he  might  enforce  the  payment  by  making  it  a  rule 
of  Court,  which  the  other  party  might  not  be  willing  to 
do.    Accordingly 

The  Rule  was  made  absolute. 


(IN  THE  EXCHEQUERCIIAMBER.) 

Moore  Gent.  v.  Meagher.  In  Error.  Nov.ts. 

f^HIS  was  a  writ  of  error  from  a  judgment  of  the      If  in  coom- 

Court  of  King's  Bench  in  an  actiou  on  the  case  for  3JJf|JJ£^  gpokea 

defamation.     The  Plaintiff  below  in  her  declaration  al-  ?«  ?**»■  "^^^ 

depnved   of 

leged,  that  she  had  always  been  a  virtuous,  modest,  and  iat>staiiual  be- 
chaste  subject,  and  until,  ^c.  had  always  been  esteemed  from  the  ho«pi« 
to  be  of  unblemished  reputation,  and  that  before,  and  S^^^jJ^^^tSm! 

at  the  time  of  the  slander  she  enjoued  the  society,  conver-  ^nt  temporal 

,  damage  where* 

tation,  friendship  f  and  countenance  of  many  worthy  and  es-  on  to  maintain 

timable  subjects  of  this  realm,  (naming  them,)  and  lived  *"**^*'"* 

D  4  and 
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confidence,  and  intimacy,  and  tras  by  divers  of  those  per» 


MOORB 


Meaoher. 


r.  sons,  (naming  them,)  received  and  entertained  in  their  re- 

spective  houses,  and  found  and  provided  hy  them  respectively 
with  meat  and  drink,  gratuitously,  and  without  any  price 
or  sum  of  money  whatsoever  by  her  paid  or  payable  for 
the  same,  to  the  great  reduction  of  her  necessary  expences  of 
living  and  maintaining  herself,  and  the  great  increase  of 
her  riches,  to  wit,  at  Westminster,  sLad  that  the  Defendant, 
well  knowing  the  premises,  and  envying  the  happiness 
of  the  Plaintiff,  and  maliciously  contriving  and  intend- 
ing to  injure  and  ruin  her  in  her  character,  and  to  de- 
prive her  of  the  good-will,  society,  conversation,  friend* 
ship,  and  commerce  of  all  her  friends,  relations,  and 
acquaintances,  and  to  impoverish  her  and  deprive  her  of 
all  the  benefits  and  advantages  of  her  fortune  and  pecu- 
niary circumstances,  so  by  her  received  and  receivable  aa 
aforesaid,  spoke  the  false  and  defamatory  words  com- 
plained of,  (imputing  incontinence  to  the  Plaintiff,)  by 
means  of  speaking  of  which  several  false,  malicious,  and 
defamatory  words  the  Plamtiff/  had  been  and  was 
greatly  injured  in  her  credit  and  reputation,  and  brought 
into  public  scandal,  ^c,  and  her  friends  and  neigh- 
bours, ai^d  especially  the  several  persons  herein-before 
in  that  behalf  named,  had  wholly  refused  io  hold  or  per^ 
mit  any  intercourse  or  society  with  her,  or  to  receive  and 
admit  her  into  their  respective  houses  or  company,  or  tofnd 
or  provide  for  her  meat,  drink,  or  any  other  benefits  andad^ 
vantages  in  any  manner  whatsoever,  as  they  before  that  time 
had  done,  and  otherwise  would  have  continued  to  do;  where, 
by  the  Plaintiff  had  lost  all  those  valuable  benefits  and 
advantages,  being  to  her  theretofore  of  great  value,  io 
wit,  of  the  value  of  100/.,  and  had  been  and  was  greatlj 
reduced  and  prejudiced  in  her  fortunes  and  pecuniary 
circumstances,  and  obliged  to  incur  a  much  greater  expenee 
in  her  necessary  living  and  supporting  herself  y  to  a  large 

amount. 
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amOMni^io  wii,  iheannual  amount  of  100/.,  than  she  there-         1807. 

trforehad  done,  and  otherwise  would  have  continued  to  do, 

and  had  been  and  was  greatly  impoverished,  and  all  her 

friends  bad  wholly  withdrawn  their  friendship,  4*c. 

A  Terdjct  was  found  for  the  Plaintiff  for   100/.  da- 

migesi  and  judgment  was  entered  up  accordingly. 

The  errors  assigned  were,  that  none  of  the  words  al- 
leged in  the  declaration  were  in  themselves  actionable, 
(wfaich  was  admitted  by  the  Defendant  in  error,)  and 
tbat  no  substantial  or  real  specific  damage,  or  legal  or 
specific  injury,  was  alleged  to  have  been  sustained  in  con* 
sequence  of  the  words  so  spoken  and  published. 

Cumood  for  the  Plaintiff  in  error.    ^Although  it  was 

Tided  in  Medhurst  v.  Balam,  1  Ro.  Abr.  S5.  c.  ^.  that 

an  actbn  lies  for  words  of  incontinence,  per  quod  perdidit 

eomrtium  vicinorum  suorum,  without  an  allegation  that 

the  Plaintiff  thereby  lost  her  marriage,  yet  the  autho* 

li^of  1  Sid.  396,  7*  it  to  the  contrary.    And  in  the 

ast  of  Barnes  V.  Strudd,  1  Lev.  261.  the  decision  in 

Utihurst  V.  Balam  was  denied  to  be  law,  1  Com,  Dig. 

^S.  ace.    Then  the  only  special  damage  is  the  loss  of 

the  liberal  entertainment  the  Defendant  in  error  used 

to  receive  at  the  houses  of  her  friends.     Now  certain 

diiags  are  valuable  in  fact  which  are  not  valuable  in  the 

contemplation  of  law.     A  prospect  b  valuable,  but  no 

action  lies  against  a  man  who  builds  a  wall  on  his  own 

land,  though  he  may  thereby  obstruct  the  prospect  of 

kia  neighbour,  9  Co.  48.  Aldred^s  case.     So  the  loss  of 

this  hospitable  reception  is  not  a  matter  of  action.    The 

policy  of  the  law,  which  supposes  every  man  to  live  by 

his  own  industry,  will  not  suffer  that  an  action  should 

lie  in  such  a  case. 

Heath  J.    It  has  been  held  that  case  would  lie  for 
iflaputing  leprosy,  i^er^tioi/  consortium  amisii. 

Richardson 
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-     1807.  Richardson  for  the  Defendant  in  error.    The  declare 

^<7  "^^       'io"  1^**  ^^^  been  sufficiently  slated  in  the  Plaintiff's  ar- 
9.  gumcnt.    It  alleges  that  the  persons  named  gratuitously 

*'  received  the  Defendant  in  error  into  their  houses,  and 
provided  her  with  meat  and  drinkj  to  the  great  reduction 
of  her  expencesy  and  increase  of  her  riches.  The  De- 
fendant below  demurred  specially,  and  assigned  for  cause 
tliat  this  was  not  a  temporal  damage ;  but  the  Court  on 
argument  held,  that  the  question  whether  this  were  a 
temporal  damage  or  not,  was  a  matter  of  fact,  and  not 
t  matter  of  law,  and  that  if  the  provisions  furnished  to 
ihe  Plaintiff  by  her  friends  were  of  the  annual  value  of 
100/.,  as  the  declaration  alleged,  the  losi  of  them  was 
a  real  damage,  and  directed  the  Defendant  to  withdraw 
the  demurrer  and  plead  to  the  action.  The  jury  have 
found  the  damages  to  be  100/.  And  it  is  now  contend- 
ed, that  this  cannot  be  a  special  damage.  The  Plaintiff 
below  receives  real  benefit  from  the  assistance  of  her 
friends  ;  the  Defendant  for  malicious  purposes  speaks 
these  words,  by  which  she  loses  that  assistance.  It  is  ad- 
mitted, that  if  the  least  pecuniary  salary  were  lost,  an 
action  would  lie  :  how  can  it  be  otherwise  upon  the  loss 
of  that  which  is  equivalent  in  value  to  money  ?  Cot^. 
Rep.  7*  Ld.  Ray,  266.  and  other  authorities  shew  that 
as  against  a  wrong  doer  a  possessory  title  is  sufficient* 
It  is  urged  that  these  persons  were  not  bound  to  provide 
her  entertainment :  but  they  did  in  fact  entertain  her, 
and  would  have  continued  to  entertain  her,  as  the  jury 
have  found ;  whose  verdict  cannot  now  be  controverted. 
Words  spoken  of  a  tradesman,  are  actionable,  if  spoken 
with  reference  to  his  trade  :  but  words  spoken  of  him, 
.  though  not  referring  to  his  trade,  are  actionable  if  he 
thereby  loses  a  customer,  1  Lev.  140.  Yet  no  individual 
customer  is  bound  to  frequent  any  particular  shop ;  but  it 
is  sufficient  if  he  would  in  fact  have  come,  except  for  the 
malicious  interference  of  a  stranger.  The  case  of  Hartly 
v.  Herring,  8  Term  Rep.  13a  was  an  action  brought  by 

a  preacher. 
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a  preacher,  for  words  imputing  incontinence,  per  qtwd,  1807. 

persons  frequenting  tke  chapel  discontinued  giving  him 
the    gains   and  profits    which    they    had   ufur^lly   given. 
There  the  Court  held  there  was  no  objection  to  tLe  d&- 
daration  ;  and  Lord  Kenj/on  said  it  was  sufficient  if  the 
Plaintiff  lost  his  occasional  employment.     Lilli/  Efit-6\. 
Bracibridge  v.  Watson,  Tiie  Plaintiff  shewed  that  she  was 
a  nngle    woman  and  chaste,  and  that  hor  mother  spon- 
taneously meant  to  give  her  150/.,  and  her  brother  to 
give  her   100/.;  and  that  by  reason  of  words  of  incon- 
tmence  spoken  of  her,  they  did  not  give  her  those  sums. 
No  judgment  was  given;  but  no  difference  can  be  made 
between   spontaneous    benevolence  and   things    due    of 
right*    1  Ro.  Abr.  SO.  Humphreys  v.  Siuffield.    An  ac- 
tion lies  for  words  of  bastardy,  on  the  principle  that  the 
FlaiDtiff*s  father  and  brother  were  less  likely  to  convey, 
or  permit  their  land  to  descend,  to  him  on  that  account. 
Id  Cro.  Jac.  213.  Vaughan  v.  Ellis^  the  Plaintiff  shewed 
00  his  declaration  that  he  had  several  elder  brothers,  but 
tbat  he  might  possibly  have  inherited,  and  in  consequence 
of  words  spoken  a  certain  person  refused  to  purchase 
his  chance  of  inheriting.     The  case  of  Barnes  v.  Slruddf 
which  has  been  cited,  is  also  reported  in  Vent.  4.,  and 
the  reason  there  given  for  the  judgment  of  the  Court,  is, 
that  the  action  would  not  lie  unless  a   special  damage 
were  shewn  ;  now  it  appears  by  1  Lev.  C6l.,  and  two 
other  reporters,  that  the  damage  assigned  in  the  declara- 
tion,  was,  that  ^*  she  incurred  the  displeasure  of  her  pa-» 
Brents,  and  was  in  danger  of  being  turned  out  of  doors/' 
which  clearly  was  not  a  sufficient  damage  :  and  theaulho^ 
rity  of  the  case  in  1  Ro.  Abr.  35.  is  not  denied  in  Vent.  4, 

Curaood  in  reply.  All  the  cases  cited  are  cases  of 
legal  damage.  The  value  of  customers  to  a  tradesman 
if  ^fully  recognized  by  the  law  :  so  is  slander  of  title.     If 

this 
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1607.       thii  action  Men,  no  wordi  are  not  actionable  with  the  aid 
^jT^^      of  an  ingenious  special  pleader. 

M:-i.oss«.        Heath  J.    Undoubtedlj  all  words  are  actionable,  if 
a  special  damage  follows. 

Mansfibld  C.  J.  This  case  is  not  distinguishable 
from  that  of  Hartley  t.  Herring.  We  do  not  know  how 
to  say  that  this  is  not  a  special  damage,  sustained  in  coin 
sequence  of  words  imputing  infamy.  They  have  de* 
prived  this  lady  of  an  income  derived  from  the  bounty 
of  others,  which  now,  after  verdict,  we  must  assume^ 
would  have  contmued,  if  the  Defendant  had  not  spoken 
these  words.     We  cannot  say  the  action  will  not  lie. 

Per  Curiam,  Judgment  affirmed. 


Kmi.  as. 


Wood  r.  Plant,  who,  ^e.  In  Error. 


Where,  pcnd-  ^HIS  was  a  writ  of  error  from  a  judgment  in  the 
w5tj  o?tui»  ^"^  ^'  '^'"8'»  Bench.    After  the  entry  on  the 

a  Judge's  order  roll  of  the  award  of  a  venire,  followed  an  entry  of  m 
his  atto^^  it  Judge's  order  for  changing  the  attorney  in  diese  terms  : 
to  ffleTro!?  *'  ^P^**  hearing  the  attomies  or  agente,  on  both  sides, 
Warrant.  and  by  consent,  I  do  order  that  Mr.  Mayhem  be  ap- 

pointed attorney  in  this  cause  for  the  Plaintiff  instead  of 
Mr.  Morris.  Dated  the  Sd  day  of  December  1802. 
S.  Lawrence.*'  Then  came  the  award  of  the  fourth  VC" 
nire,  after  which  was  the  foUowii^  entry  :  ''  At  which 
^  day,  came  the  said  Edward  Plant,  who  sues  as  aforesaid, 
by  the  said  John  Mayhew  his  then  attorney,  appointed 
as  aforesaid,  in  the  place  and  stead  of  the  said  Alexander 
Morrit.'' 

The 
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The  principal  erron  assigned  were  the  following  ;         1807. 
^duU,  by  the  record  and  prbceedings  aforesaid,  the  said 
Edward,  in  Hilary  term  in  the  4dd  year  of  the  reign  of 
our  Lord  the  now  King,  and  in  Easter  term  following, 
appeared  and  prosecuted  the  said  suit  by  John  Mayhem 
Us  attorney  appointed  by  an  order  made  in  this  cause 
on  the  dd  day  of  DecembeTf  in  the  43d  year  aforesaid,  by 
die  Honorable  Sir  Soulden  Lawrence  Knight,  one  of  the 
Justices  of  our  said  Lord  the  King  before  the  King  him- 
self;  whereas,  by  the  law  of  the  land,  the  said  JoAis 
Jlon^ew  could  not  be  legally  appointed  attorney  for  the 
said  Edwardy  for  the  purpose  aforesaid,  otherwise  than 
by  the  warrant  of  attorney  of  the  said  Edward  duly  filed 
of  record  in  the  said  Court ;  and  when,  in  truth  and  in 
fict,  the  said  John  Mayhem  had  no  warrant  filed  of  re- 
cord in  the  said  Court,  to  appear  and  prosecute  the  said 
suit    Also,  that  there  was  introduced  b  the  said  record 
an  order  made  out  of  Court  and  out  of  (term  by  a  single 
Judge  of  the  said  Court,  and  not  appearing  to  have  been 
ever  made  a  rfde  of  the  said  Court ;  and  that  the  said 
order  was  entered  upon  the  said  record  as  of  the  term 
of  &.  Michael,  although  it  appears  to  have  been  made 
OD  a  day  subsequent  to  the  said  term  ;  and  for  that  such 
order  could  only  operate  as  a  licence  to  the  Plaintiff  to 
change  his  attorney  by  the  regular  course  of  law,  that  is 
to  say,  by  a  warrant  of  attorney  to  be  duly  filed  in  the 
jaid  Court,  which  had  not  been  done.'* 

Abbott,  for  the  Plaintiff  in  error.  In  order  to  change 
an  attorney,  during  the  progress  of  a  cause,  two  things 
are  requisite;  1st,  to  obtain  the  permission  of  the  Court, 
and,  ^y,  by  virtue  of  that  permission,  to  appoint  the 
attorney.  In  the  present  instance  an  order  has  been  ob- 
tained, but  no  appointment  has  been  made.  The  Judge 
orders  in  the  usual  terms,  **  that  Mr.  Mayhem  be  ap« 
pointed,  attorney  in  this  cause."    Nothing  however  has 

been 


Plant. 
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1807.       .  been  done  in  pursuance  of  this  order.    At  common  law, 
Vr^^'"'^^       no  person  could  prosecute  or  defend  a  suit  by  attorney 
r.  unless  he  had  obuined  the  King's  writ,  or  letters  patent, 

or  the  special  commission  of  the  Court  for  that  purpose. 
Britton  126-  Filz.  N.  B.  25.  c.  Becker's  Case,  8  Co. 
R.  58.  b.  p.  1 16.  2  Inst.  3l1.  Two  things  were  requi- 
site, (1,)  to  obtain  the  authority,  (2,)  to  make  the  ap- 
pointment. A  similar  permission  is  still  necessary  when 
the  attorney  is  changed  pending  a  suit. ,  The  proceeding 
in  this  case  is  analogous  to  the  antient  practice,  and  the 
same  forms  should  therefore  be  complied  with.  The 
regular  entry  of  warrants  of  attorney  has  been  provided 
for  by  several  acts  of  parliament.  By  the  18  H.  6.  c.  9- 
they  are  ordered  to  be  entered  of  record  the  same  term 
in  which  the  exigent  is  awarded.  By  the  .^2  //•  8.  c.  30. 
s.  2.  the  warrant  of  attorney  is  to  be  delivered  to  the 
office  in  the  same  term  in  whieh  the  issue  is  entered. 
The  statute  18  El.  c.  14.  contains  a  provision  upon  the 
same  subject ;  and,  by  the  4th  Ann.  c.  16.  s.  3.  the  attor-' 
ney  for  the  Plaintiff  is  directed,  under  the  penalties  im- 
posed by  former  Jaws,  to  'file  bis  warrant  the  same  term 
in  which  he  declares.  [Mansfield  Ch.  J.  None  of  these 
regulations  could  have  been  complied  with  in  the  present 
instance,  because  the  attorney  was  not  changed  till  after 
the  .a ward  of  the  venire.^  The  statutes  are  mentioned 
for  the  purpose  of  shewing  how  much  importance  has 
always  been  attached  to  this  object.  The  want  of  a 
warrant  of  attorney  is  error,  and  many  judgments  have 
been  reversed  upon  this  ground.  The  omission  is  indeed 
cured,  after  verdict,  by  the  statutes  of  jeofails  (a ;)  but  in 
the  present  instance  those  statutes  do  not  apply.  If  a 
scire  facias  be  brought  to  revive  a  dormant  judgment, 
there  must  be  a  new  warrant.  2  Ld,  Raym.  1252,  3. 
[^Heath  J.  In  that  case  the  former  warrant  is  determined ; 

C<i)  39  H.  8.  e.  30.        18  EL  c.  14. 
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the  scire  facias  is  a  new  action.]  So  the  former  warrant 
is  determined  in  thb  case.  Tlie  appointment,  whenever 
made,  must  be  entered  of  record.  In  Ra3tall,fol.  i,  there 
b  an  entry  of  a  case  where  the  party  first  appeared  in 
person,  and  afterwards  made  his  warrant  of  attorney, 
which  is  regularly  entered  on  the  roll. 

Manle^f  contra f  after  observing  that  the  25  Geo*  3. 
#•  80.  s.  17*  operated  as  a  statute  of  jeofails  with  respecl 
to  this  point,  was  stopped  by  the  Court. 

Mansfield  Ch.  J.  What  is  the  effect  of  the  proceed- 
ing which  is  made  tlie  ground  of  the  present  exception  i 
The  Court  orders  Mr.  M^iyhewy  at  the  request  of  the 
Plaintiff,  to  be  appointed  his  attorney  in  this  cause.  I| 
is  true  that  the  order  is  made  by  a  judj^e  at  chambers  ; 
but  still  it  is  to  be  regarded  as  the  order  of  the  Court. 
The  effect  of  these  orders  was  much  considered  in  thq 
case  of  The  King  v.  Wilhes,  4  Burr.  2570.  They  are  as 
binding  as  any  act  of  the  Court,  though  they  are  not 
entered  and  made  rules  of  Court,  unless  it  be  necessary 
to  enforce  them  by  attachment.  The  Court,  then,  has 
appointed  the  attorney ;  and  it  appears  from  the  inquiries 
"which  we  directed  to  be  made,  that  it  has  never  been  the 
practice  to  file  a  new  warrant  in  cases  of  this  nature. 
Such  a  proceeding  would  indeed  be  superfluous ;  for 
when  an  attorney  is  appointed  by  the  Court,  at  the  re- 
quest of  the  party,  what  reason  can  there  be  for  a  second 
appointment  by  the  party  himself  f  Were  this  objection 
allowed  to  prevail,  we  should,  in  effect,  pronounce  every 
Judgment  for  ages  past  erroneous,  ^here  the  attorney  has 
been  changed;  duiing  the  progress  of  a  cause,  without 
tbe  entry  of  a  new  warrant. 

JPer  Curiam,  Judgment  affiimed. 
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1807. 
Kor.  26.  Delver,  Assignee  of  Bunn,  v.  Barnes. 

In  order  to  TT^^  Plaintitf  delivered  to  the  Defendant  an  account 

impeach  an  made  up  from  the  books  of  the  bankrupt^  in  which 

fi!ce  of  which  he  charged  him  with  premiums  of  insurances^^  amount- 

J^p^^^^'i;     ing  to  209/.  10».  including  therein  15/.  for  the  premium 

not  sufficient    of  100/.  insured  on  goods  by  the  ship  Jnn.    The  De- 

to  stale  facts  ®  . 

from  which  it  fendant    claimed    to  have  allowed   to  him  a   counter- 

UiMtbe  awanl  demand,  amounting  to    IQOL   Ss.   Sd.  including  therein 

was  fonnded      jqo/.  for  a  total  loss  on  goods  by  the   Annj  and  paid 
«pon  an  mcor-  ^  -^     ^     ^  '  .  '^^ 

rect  notion  of  into   Court  the  balance  of    the  Plaintiff's  claim,  being 

ease.  18/.  It.  4i/.    At  the  trial  of  this  cause,  at  the  Sittings 

an^itrtSor*^  after  last  Trinity  term,  the  action  was  referred,  and  the 

chooses  to  pnt  arbitrator  awarded  that  the  Plaintiff  should  receive  the 
the  law  out  of  ^  •     .         ^  n        • 

itbe  question;    said  sum  of  18/.  l5.  4d.  paid  into  Court,  as  a  full  satia* 

the  payment     faction  of  hit  demands. 

•f  a  conscien- 

tious  demand 

arising  out  of  a      Bayku  Sent,  had,  on  a  former  dsnr,  obtained  a  rule 

transaction  \  .  .  . 

whichheknowB  nisi  to  set  aside  this  award,  upon  an  afiidavit,  stating 

mHo^*^  that    the    Defendant's    counter-demand,   including    th* 

^^'^L  *u  *  1^  ^^l'  fw  A«  1<^  on  ^^  ^wji,  being  deducted  from  the 
SenUt.  that  if         ,  . 

an  underwriter  Plaintiff's  demand,  there  remaieed  exactly  the  balance 

Yolto  ano^U^j^  of   18/.  It.  4c/.  and  inferriag  from  that   fact  that  the 

Bd^m^'ral^  arbitrator  bad  allowed  that  loss :  and  upon  another  affi- 

•cription  to  a    davit,  statinir  that  the  insurance  on  the  Anm  was  made 
policy,  It  is  not        ,.-„..  ,  •  i*      . 

•ttchaie-assnr-  under  the  followmg  cnrounstances,  which  were  proved 

hinted  by  stet  ^^ore  the  arbitraton     Tlie  Defendant,  who  was  an  io- 

19 G<Q.$.c.sr.  surance  broker,,  had  tmderwritten   100/.  on    the   Ann^ 

upon  bis  own  account,  at  a  premiom  of  eight  guineas. 

He  afterwards  opened  another  policy  for  an  iastiraiioi 

to  a  greater  amount,  on  other  goods  by  the  same  ship,  at 

15  guineas,  and  promised  Bunn  that  he  should  have  a 

line  on  the  policy  at  that  premium ;  but  afterwards,  for-  ' 

gettmg  hb  promise,  he  filled  up  the  whole  of  that  policy 

with 
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with  the  subscriptions  of  other  underwriters.     Bunn  1807. 

complaining  of  this  treatment,  the  Defendant,  in  order 
to  oblige  him  and  to  make  good  his  promise,  and  not 
for  the  purpose  of  a  reinsurance,  verbally  engaged  that 
his  own  subscription  on  the  £rst  policy  should  stand  and  ' 
be  for  Bunn  at  the  premium  of  15  guineas ;  and  though 
he  had  himself  only  received  8  guineas  for  that  subscrip- 
tion, he  allowed  in  account  to  Bunn  the  sum  of  15  gui- 
neas, as  the  premium  due  to  him  for  his  underwriting  this 
sum  of  100/.  on  the  jinn.     The  affidavit  further  stated 
the  deponent's  belief  that  this  transaction  was  illegal,  as 
being  a  reassurance,  and  that  the  award  was  therefore 
coDtrary  to  law ;  or  if  it  was  not  a  reassurance,  then  that 
there  was  no  evidence  whatever  before  the  arbitrator  of 
any  contract  of  assurance  on  the  ship  jinn  having  been 
entered  into  by  the  bankrupt. 

Best  and  Onslow  Seijts.  now  shewed  cause  :  they  first 
observed  that  there  was  no  objection  to  this  award  on 
the  fiice  of  i^  since  it  merely  awarded  a  sum  of  money, 
and  contended  that  it  was  not  competent  for  the  Plam- 
tiff  to  impeach  it  upon  account  of  the  reasons  which  the 
deponent  conjectures  to  have,  influenced  the  arbitrator  to 
make  such  a  decision.  Secondly,  they  contended  that 
tlus  was  not  a  reassurance ;  they  said  it  was  not  within 
the  mischief  of  the  stat.  19  0. 2.  c.  37.  s.  4.  because  the 
Defendant  had  {laid  a  greater  premium  than  he  had  re- 
ceived :  a  reassurance  b  where  a  person  receives  a  high 
premium  for  his  subscription,  and  assures  agam  at  a  lower 
premium.  It  is  where  two  policies  are  effected  on  the 
Kune  nsk  ;  which  is  not  the  case  here.  This  transac* 
tioo  is  of  Y:ommon  occurrence  m  the  city  of  London:  the 
Defendant  merely  substituted  Butm  to  stand  in  his  situa- 
tion ;  it  could  not  be  said  thiat  he  had  indemnified  him- 
aelf  from  the  risk  which  he  had  origmally  undertaken,  by 
procuring  another  person  to  insure  him  against  that  ri^k : 

Vol.  I.  E  because 
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1807-  because  there  were  not  two  contracts  subsisting  at  the  same 
time ;  there  was  only  one  subsisting  contract  of  indem- 
nity,  and  that  was  for  indemnity  to  the  original  assured. 
Tliey  also  relied  on  the  innocence  of  the  Defendant's  in- 
tention in  making  this  contract,  and  contended  that  if 
the  point  of  law  were  now  under  discussion,  the  Court 
would  decide  with  the  arbitrator ;  but  they  urged  that 
it  was  not  clearly  made  out  that  the  arbitrator  had  de- 
cided on  the  ground  that  the  facts  had  been  proved 
which  were  suggested.  He  himself  had  expressed  no 
dissatisfaction  at  the  award. 

Bayley  Serjt.  in  support  of  the  rule.  The  ground  of 
this  award  is  clearly  shewn  ;  for  it  appears  upon  the  facts 
stated,  that  this  sum  of  100/.  for  a  loss  on  the  AnUy  ulti- 
mately becomes  the  only  article  in  the  account  between 
the  parties  which  is  disputed.  The  arbitrator  awards 
that  the  very  sum  paid  by  the  Defendant  into  court  is 
sufficient.  Therefore  it  is  apparent  that  he  has  attained 
this  result  by  (be  same  arithmetical  process  which  the 
Defendant  used  in  computing  his  balance,  and  that  he 
has  allowed  the  100/.  as  a  loss  upon  the  Ann.  The 
Plaintiff  swears  he  believes  the  arbitrator  has  allowed 
this  sum ;  the  Defendant  does  not  deny  it,  but  proceeds 
to  state  reasons  to  justify  the  award,  as  being  made  upon 
that  ground.  The  award  then  is  wrong  in  law;  for 
there  are  tw*o  objections  to  this  contract.  First,  there 
is  no  stamped  policy  by  which  this  supposed  assurance  is 
effected.  By  36  G.  3.  c.  63.  $.11.  every  assurance  must 
be  made  on  a  policy.  Bunn  has  underwritten  no  policy. 
No  such  evidence  could  be  produced  to  substantiate  a 
claim  of  Barnes  against  him  for  this  loss.  Bunn  is  at 
most  only  bound  in  honor  to  Barnes;  but  unless  a  claim 
is  such  as  could  be  the  subject  of  an  action,  it  ought  not 
to  be  admitted  as  an  article  of  set-off.  Secondly,  if  the 
former  objection  does  not  prevail,  this  is  a  reassurance 

prohibited 
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imliibited  by  the  slat  19  G.  2.  c.  37.  5.  4.    The  assured  1807. 

phmly  could  have  no  demand  but  upon  Barnes.  There 
subsists  then  a  contract  by  which  Burnt  undertakes  for 
«  different  premium  to  indemniiy  Barnes  against  the  risk 
ifhich  the  latter  had  insured  on  that  policy.  The  motive 
of  the  contract  is  immaterial :  the  effect  of  it  is,  th^t 
Bamef  will  be  enabled  to  recover  from  Bunn  the  amount 
of  the  money  for  which  he  has  himself  unjderwritten  the 
policy,  and  to  obtain**  an  indemnity  from  all  the  conse- 
quences of  his  subscription.  To  deem  such  a  contract 
legaly  would  be  virtually  to  repeal  this  statute,  the  in- 
tention of  which  was,  that  every  person  who  begins  to 
insure  upon  a  risk,  shall  continue  the  insurer  to  the  end 
-of  the  adventure. 

Mansfield  Ch.  J.  This  contract,  although  it  much 
resembles,  yet  does  not  fully  amount  to  a  reassurance, 
which  consists  of  a  new  assurance,  effected  by  a  new  po- 
licy, on  the  same  risk  which  was  before  insured,  in  order 
4o  indemnify  the  underwriters  from  their  previous  sub- 
scription :  and  both  policies  are  in  existence  at  the  same 
time.  But  I  give  no  judicial  opinion  whether  this  would 
be  a  legal  transaction.  The  statute  doubtless  was  in- 
tended to  prevent  gambling.  I  suppose  the  mischief 
ivas,  that  policies  were  underwritten,  at  one  premium, 
and  reassurances  effected  at  another.  There  is  no  recital 
in  the  preamble  of  the  statute  which  applies  to  this  sec- 
tion :  the  mere  substitution  of  a  different  name  does  not 
seem  to  come  within  the  mischief  designed  to  be  terne- 
died  by  that  act:  and  here  if  Barneses  line  had  been 
struck  out,  and  Bunn's  name  inserted,  with  15  guineas 
premium,  all  would  have  been  right. 

The  Defendant's  affidavit  certainly  does  not  deny  the 

facts  suggested  on  the  part  of  the  Plaintiff,  but  it  shews 

this  claim  of  set-off  to  be  as  conscientious  a  demand  as 

ever  was  made.    The  circumstances  strongly  indicate 

E  2 ,  that 
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1807.  that  this  sum  of  100/.  M'as  included  in  the  award,  bu 
there  is  no  proof  of  the  ground  on  which  the  arbitrator 
proceeded.  The  Court  cannot  take  upon  itself,  tliere- 
fore,  to  say  that  he  has  mistaken  the  law.  This  is  a  ge^ 
neral  submission  of  all  matters  in  difference ;  it  might 
have  been  referred  to  the  arbitrator  to  decide  whether 
the  Defendant,  was  legally  entitled  to  set  off  this  sum ; 
but  in  this  case  no  such  restriction  is  imposed  on  his  au- 
thority, as  there  might  have  been.  I  admit,  that  if  an 
arbitrator  says,  **  I  meant  to  make  my  award  according 
to  law,  and  have  misconceived  the  law ;"  or,  '*  I  have 
mistaken  the  fact ;"  the  award  shall  be  set  aside :  tor  in 
either  case  it  is  not  his  award,  that  is,  not  his  true  judgw 
ment;  but  the  evidence  here  does  not  amount  to  that 
case.  It  was  competent  for  the  arbitrator  to  inform  the 
Court  upon  what  understanding  of  law  or  of  fact  he  has 
decided  ;  but  he  does  not  say,  that  even  if  he  had  known 
this  to  be  an  illegal  contract,^  he  should  have  made  a  dif- 
ferent award.  He  is  totally  silent,  and  the  ground  of 
his  decision  is  only  matter  of  inference  :  in  some  cases  it 
might  be  capable  of  demonstration. 

In  a  reference  of  all  matters  in  difference  an  arbitrator 
ought  to  consider  not  legal  only,  but  also  equitable  de« 
mands;  demands  of  all  sorts  (a.)    How  then  can  we  say 

that 

(a.)  In  The  South  Sea  Com-  *'  Upon  a  general  reference  to 
j>any  v.  BumMeadj  £  Eq.  Cas.  arbitration  of  all  matters  in 
jibr.80.pLB.  Lord  Talbot  Ch.  dispute  between  the  parties 
js  reported  to  have  said,  ^'  It  the  arbitrator  has  a  greater  la- 
is  true  arbitrators  are  in  the  titude  than  the  Court,  in  order 
pature  of  judges,  and  in  some  to  do  complete  justicebet  ween 
respects  have  a  greater  latitude  the  parties  ;  for  instance,  he 
not  bdm  confined  within  the  may  relieve  against  a  right 
rules  of  law  or  equity,  and  which  bears  bard  upon  one 
therefore  may  make  such  al-  party,  but  which,  havrng  been, 
lowances  as  could  not  be  made  acquired  legally,  and  without 
in  courts  of  judicature.''  And  fraud,  could  not  be  resisted  in 
inK?iox\.Symonds,\  Fes.jun.  a  court  of  justice;**  and  he  in- 
SjSa.  Lord  Thurlow  Ch.  said,  stunced  a  case  of  Perkins  v. 

Okeins, 
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that  he  has  made  this  aMrard  under  a  mistaken  conception      180 
of  the  kw  on  this  subject  ?  Besides/  if  the  arbitrator  is 
not  right  in  the  point  of  strict  law,  he  is  certainly  right 

in 


OAf  fits,^here  the  Plaintiff  be*  law  is,  or  laying  it  entirely  out 
ing  entitled  to  a  specific  per-  of  their  consideration,  make 
formance  of  a  very  hard  bar-  what  they  conceive  under  all 
gain,  the  Court  recommended  circumstances  to  be  an  equit- 
a  compromise,  «nd  the  Plain-  able  decision,it  is  no  objection 
tiff  released  the  Defendant  on  to  the  award  that  in  some  par- 
his  paying  a  sum  of  money,  ticular  point  it  is  manjfesilt; 
His  Lordship  thought  that  if  against  law. ^^  Qt/^re  whether 
that  case  had  been  referred,the  the  distinction  is  not  expressed 
arbitrator  might  have  awarded  too  broadly  by  this  writer  ?  In 
a  release  upon  payment  of  a  Morgan  v.  Mat/ier,  2  res. 
less  sum  than  tlie  Plaintiff  j/m.  18.  7r/&o/{  Lord  Commis- 
tbere  exacted,  and  that  the  sioner,  speaking  upon  a  gene- 
award  could  never  be  set  aside  ral  order  of  reference  of  all 
on  that  account.  matters  in  dispute,  says,  ''I  am 

And  in  Ainsley  v.  Goffy  B.jR.  of  opinion  that  when  any  thing 
Hit.  17999  reported  in  Ki/don  is  submitted  to  arbitration,  the 
Awards^  5b\.  where  tliearbi-  arbitrators  cannot  award  con- 
trators  made  an  affidavit  that  trary  to  law,  because  that  is 
''indisposingofthe  residue  of  beyond  their  power;  for  tlie 
atestator'seffects,underasub-  parties  intend  to  submit  to 
mission,  they  did  not  conceive  them  only  the  legal  conse- 
tfaey  were  making  any  distribu-  quences  of  their  transactions 
tionofit  according  to  any  fixed  and  engagements.^  And  in 
law  on  the  subject,  but  that  Aubert  v.  MazefiBosJis'  Pull. 
they  were  deahng  out  what  375.  C%a77zftreJ.says,'*There 
appeared  to  them  to  be  ac«  is  no  doubt  that  an  arbitrator 
cording  to  the  best  of  their  is  bound  by  the  rules  of  law, 
judgment,  under  all  the  cir-  like  every  other  judge ;  and  if 
cumstances  of  the  case,  strict  it  appear  on  tlie  face  of  the 
and  impartia]justice,agreeably  award  that 4he  arbitrator  has 
to  what  they  believed  to  have  acted  contrary  to  law,  his 
been  the  intention  of  the  testa-  award  must  be  set  aside."  It 
tor  f  the  Court  thought  this  is  not  clear  in  that  case  whe- 
a  sufficient  answer  for  them  to  ther  the  arbitrator  meant  to 
discharge  a  rule  obtained  for  take  the  opinion  of  the  Court 
setting  aside  the  award,  and  upon  the  legality  of  the  insur* 
are  said  to  have  laid  down  this  ance,  or  upon  the  propriety  of 
distinction,  ''  that  when  the  his  allowing  a  demand  arising 
arbitrators^  knowing  what  the  out  of  an  illegal  transaction. 

K  3  In 
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1807.      in  every  other  point.    The  sum  of  100/.  was  really  due 
Delvbr     ^"  conscience  :  the  Court  ought  not  to  set  aside  such  an 
Barnes      "^"^   unless   they  are  cbmpelled  so  to   do,  and  I  recol- 
lect no  case  where  an  award  has  been  set  aside  upon  such  a 
suggestion. 

4 

Heath  J.  I  am  of  the  same  opinion.  This  is  a 
mere  substitution  of  one  name  for  another.  It  is  a  very 
.proper  and  conscientious  award. 

Rule  discharged,  bat  without  costs. 


In  the  case  of  Ainsley  v.  Gqf,  trator's  conclusions  of  fact.For 
tlie  arbitrators  appear  to  have  in  Morgan  v.  Mather,  Eyre, 
been  selected  on  the  ground  Ashhurst,  and  Wilsofiy  Lords 
that  they  were  supposed  to  be  Commissioners^all  agreed  that 
persons  well  acquainted  with  they  could  not  review  the  con- 
the  test ato/s  intentions j  so  that  elusions  of  fact  which  the  ar* 
it  seems  to  have  been  the  design  bitrators  had  drawn ;  and  (ipon 
of  all  the  parties  to  authorize  an  objection  made  to  an  article 
the  arbitrators  to  make  such  a  allowed  in  an  account,  Eyre 
will  for  the  testator  as  they  there  said,  the  question  before 
might  conceive  that  he  himself  him  was,  whether  the  arbitra- 
would  have  dictated  in  his  life-  tors  had  decided  upon  fact  or 
time,  if  he  had  been  apprized  law ;  thereby  intimating  that  if 
that  what  he  had  then  made  it  could  be  ascertained  what 
was  an  ambiguous  and  imper-  verdict,  as  it  were,  the  arbitra- 
fectdisposition  of  his  property;  tor  had  found  upon  the  facts^ 
and  they  seem  to  have  taken  though  the  Court  could  not 
upon  themselves  to  find  as  a  meddle  with  that,  they  would 
fact  what  would  have  been  the  review  the  consequences  of  law 
testator^s  intentions  upon  such  which  he  had  detiuced  from 
a  discovery;  and  tohave  ground-  those  facts.  Upon  this  ground 
ed  their  award  upon  those  in-  it  may  possibly  have  been  con- 
tentions, rather  than  upon  any  sidered,  that  itcame  within  the 
construction  of  the  subsisting  scope  of  the  arbitrators  extra- 
will,  or  any  regard  to  the  sta-  ordinary^  authority  in^iWe^  v. 
tute  of  distributions.  And  then  Goff^Xo  award  as  they  did  :  and 
it  seems  to  follow,  that  the  then  that  case  cannot  be  con- 
Court  could  not  set  aside  the  sidered  as  an  authority  to  shew, 
award,  for  a  very  different  rea-  that  under  a  general  submission 
son;  namely,  that  they  had  no  an  award  maybe  made  codt 
power  to  re-examine  the  arbi-  trary  to  law.  Sed  quare.  j 
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Doe,  on  Demise  of  Pate,  v.  Roe.  n^.  ,g. 

CfELLON  Sent,  moved  that  a  new  writ  of  habere  fa-'   .  After  poww- 
a3.  ....  ...  ,  ,  sionoocegireo 

ctai/K)s5<s5ioite;;i  might  issue  m  this  case,  on  the  ground  under  a  writ, 

that  the  lessor  of  the  Plaintiff  had  been  put  into  posses-  cannot  tue  out 

sioQ  of  the  premises  by  virtue  of  a  writ  of  habere  facias  J^j^on"^  ^^ 

po$s€Ssianem,  on  the  22d  Feb.  IS06,  and  that  on  the  10th  though  be  be 
^  ^  ,  .,    ,  ...  ->  dttturbed  by 

ot  Vet.  i807,  while  he  continued  in  possession,  one  Hunt,  the  «anie  De- 

against  whom  he  had  recovered  the  premises,  entered  ^^^u^^the  she- 

into  the  house  by  force,  and  still  forcibly  held  the  same,  "ffliAvenot  yet 

/        .  "^  '  retamed  the 

and  resisted  with  violence  his   attempts  to  regain  the  former  writ. 

possession.     Sellon  stated,  that  this  was  the  practice,  in 

cases  wherein  tbe  writ  had  not  yet  been  returned  and 

filed,  and  cited  RadcUffe  v.  Tate,  1  Keble,  779.,  to  shew 

''  that  after  habere  facias  possessionem  executed,  if  the 

party  be  turned  out  again  by  the  Defendant's  means,  he 

may  haye  a  new  habere  facias  possessionem  on  motion  in 

court,  and  an  attachment  against  him." 

The  Court  denied  the  authority  of  the  case  in  Keble, 
and  held  that  possession  having  been  given  under  the  first 
writ,  the  sheriff  ought  to  have  returned,  **  that  he  had 
given  possession,''  and  that  the  Plaintiff  could  not  after- 
wards have  had  another  writ :  an  alias  cannot  issue  after 
a  writ  is  executed.  If  it  could,  the  Plaintiff,  by  omitting 
to  call  on  the  sheriff  to  make  bis  return  to  the  writ, 
might  retain  the  right  of  suing  out  a  new  habere  facias 
possessionem,  as  a  remedy  for  any  trespass  which  the  same 
tenant  m^ht  commit  within  twenty  years  next  after  the 
date  of  the  judgment. 

Rule  refused. 


E  4 
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Nw.  tr.     The  Kino  v.  The  Sheriff  of  Middlesex,  m 

Irwin  v.  Hoog. 


IT  the  Plain-  'T^HE  Plaintiff  had  served  the  sheriff  with  a  rule  re. 

^"^tTifl^  quiring  him  to  bring  in  the  body  of  tlie  Defendant, 

stnicUng  conn-  the  time  for  which  expired  on  the   I6th  of  fioveniber. 

an  attachment  The  Defendant  had  given  notice  that  his  bail  would  jus- 

fofdMt^^vw^  tily  on  that  day,  but  no  bail  being  perfected,  the  Plaintiff 

notice  of  his      q^  the  same  evening  instructed  his  counsel  to  move  for 

surrender,  *f  . 

thonch  he  sni^  an   attachment,   which   motion  was  made  on   the   17th* 

tS  attachment  "Il^e  hail  gave  notice  at  a  later  hour  than  nine  o'clock  in 

toined'^e^'^  the  evening  of  the  l6th,  that  they  should  surrender  their 

Court  will  or-  principal,  which  they  accordingly  did  on  the  morning  of 

those  instmc-    the  17th,  before  the  attachment  was  obtained,  but  after 

Sy  ^roefe^^  the  costs  had  been  incurred  of  instructing  the  counsel 

ant  upon   set-   to  move, 
ting   aside  the 
attachment. , 

Be^t  Seijt.  having  obtained  a  rule  nisi  to  set  aside  the 

attachment, 

Bayley  Serjt.  contended  that  if  the  rule  should  be  made 
absolute,  the  Plaintiff  would  at  least  be  entitled  to  re- 
ceive the  costs  of  instructing  counsel  to  move^  but  he 
also  claimed  the  costs  of  die  attachhient. 

JBes(  oppjDsed  this,  on  the  gronnd  that  upon  receiving 
the  notice  of  surrender,  the  Plaintiff  ought  to  have  coun- 
termanded his  instructions  to  counsel,  and  contended 
that  the  Defendant  was  entitled  to  set  aside  the  attach- 
ment upon  payment  of  the  costs  of  ^the  application 
enly. 

The 
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The  Court  held  that   the   Defendant  should   at  least        1807.V 

have  tendeied  to  the  Plaintiff  his  costs  of  instructing  his  .  ^!^^^ 

counsel   to  move  for  the  attachment,  because  a  notice  «^* 

.      -.  9  11  •  f     .  • .       J         The  Sheriff  of 

delivered  after  nine  o  clock  at  night  is  not  considered  as    Middlesex, 

a  suflBcient  notice,  and  it  would  be  very  difficult  after  ^.^"^ 

diat  hour  of  the  night  to  countermand  the  instructions,       Hogg. 

and  the  Court  would  have  made  the  rule  absolute,  refer- 

kig  the  costs  to  the  consideration  of  the  prothonotary ; 

But  the   Defendant  not  acceding  to  these  terms,  the 

nde  was  discharged  with  costs. 

The  Defendant  then  moved  to  set  aside  the  attachment      Bail  are  not 

for  some  other  supposed  irregularity,  but  failing  to  csta-  j^tify  uu  die 

blish  his   case,  consented   to   the  terms    before  offered.  ^*^  ^  *.*®'- 
'  iner  oppositionr 

He  contended  however  on  the  authority  of  Ilolward  v.  are  paid  to  the 
Andre,  1  Bos.  ^  Pull.  S^.  that  the  Plaintiff  would  not  though  the  De- 
be  entitled  to  the  costs  of  opposing  bail  on  a  former  oc-  ^u"tody."*" 
casioB,  at  a  time  when  the  Defendant  was   in  custody, 
and  that  though  the  Defendant  had  paid  those  costs  through 
ignorance,  they  ought  to  be  restored. 

Baylejf,  on  the  other  hand,  contended,  that  whether 
the  Defendant  is  in  custody  or  not,  if  notice  of  justitica- 
tion  of  bail  has  been  given,  the  Plaintiff  is  entitled  to  the 
costs  of  opposing  them. 

Per  Curiam.     The  case  cited  has  been  very  properly 
Overruled  (n,)  because  a  vexatious  prisoner  may  give  re- 
peated 

(a)  Defendant,  a  prisoner,  to  adopt  the  general  rule  of 

had  given  four  notices  of  bail,  making  the  Defendant  pay  the 

and  the  bail  named  in  the  last  costsoi  the  former  oppo>itions, 

notice  appearing  in  order  to  as  well  m  the  case  ot  a  Defend- 

justify,  were  opposed  until  the  ant  who  was  a  prisoner,  as  of 

costs  of  the  former  attendances  any  other ;  but  on  the  Defciid- 

abould  be  paid,  which  was  re-  ant's  attorney  undertaking  to 

sisted  by  Bay/ey  Serjt.     The  paythe  costs  of  one  attendance, 

Court  seemed  stronglymclined  the  Court  made  no  order  on  the 

point, 
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1807-  peated  notices,  a  practice  which  has  much  prevailed  in 

The  Kino  the  time  of  vacatiooi  by  an  abuse  of  the  stat.  43  G.  S. 

The  Sheriff  of  ^*  ^^"  *'  ^* 
Middlesex^ 

In  Irwin  t>   i      i_     i 

V.  Kuie  absolutey  on  paying  such  costs  as  the  prothono- 


H06«. 


tary  sliould  direct. 


point,and  the  bail  were  per-    notice  in  Mitchell  v.Claridge^ 
mitted  tojustify.Nor.lBOD.    in  Feby  1806. 
So  held  in  the  case  of  one 


jvor.  sr.  Moses  v.  J^tevensox. 

If,  pending  a     A    Rule  nm  was  obtained  in  this  cause  for  changing  the 
ittg^ttie^Tcniie^"  venue  from  the  city  of  London  to  the  county  of 

the  pef(^dant  St(tford.     Before  this  rule  could  be  made  absolute  the 

plead  to  the  ac-     ^   -^ 

tion,  and  notice  time  for  pleading  would  have  expired.     The  Defendant, 

•ervedythe        therefore,  while  it  was  still  pending/ pleaded  to  the  ac- 

S?°wtte'v»^  '><"»'  and  notice  of  trial  was  served. 

to  be  changed ; 

and,  in  such  ^       r^     .       .          ^                    •         i         i       tt       i            i 

ca&e,  no  costs  Dest  Serjt.  shewed  cause  against  the  rule.  Jtie  observed 

are  paya  e.  ^y^^^  ^j^^^.^  ^^^  ^^^  circumstance,  namely,  the  notice  of 

trial,  in  which  this  case  differed  from  that  of  Talmash  v. 
Penner,  5  Bo*.  ^  Pull.  p.  12.  At  all  events,  if  the  rule 
should  be  made  absolute,  he  submitted,  on  the  authority 
of  that  decision,  that  it  must  be  up«n  payment  of  costs. 
He  also  referred  to  the  case  of  Herbert  v.  Flower  and 
Others,  Barnes  492.  edit.  S. 

The  Court.  The  Plaintiff  would  be  entitled  to  costs  if 
any  had  been  necessarily  incurred  by  this  motion.  But 
what  costs  can  it  have  occasioned  ?  The  plea  is  precisely 
the  same  whether  the  venue  be  in  the  city  of  London^  or 

in 
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in  the  coaotj  of  Stafford.  The  Defendant  has  put  him-  1807. 
self  upon  the  country ;  and,  when  the  venue  is  changed^  Moies 
the  country  will  be  a  jury  of  the  county  of  Stafford.     As  •• 

to  the  notice  of  trial,  it  should  not  have  been  served  after 
the  rule  was  obtained. 

Rule  absolute. 

Baykif  Serjt.  in  support  of  the  rule. 


Harris  v.  Mullet.  nov.  ts. 

A    Summons  upon  an  original  quart  clausumf regit,  re-  Where  the 

tumable  on  the  morrow  of  S^  Martin,  was  served  SSSSS^ou*!^^  To** 

on  the  Defendant,  upon  the  12th  oi  November,  to  appear  appear  before 

.      -rr.      •     r       •               Twr                              ,          *^ '^  thc  king's  jus- 

before  the  Kmg  s  Justices  at  rVestmmster,  on  the  morrow  tices  at  Wett- 

of  Saint  ' to  answer   the  PlaintiflF  in  a  plea  of  '^Z^^d 

trespass.    The   Defendant  not   having    appeared,    two  *^^^^\£j 
writs  of  distringas  successively  issued,  and  6/.  was  levied,  the  defect 
When  the  sheriff's  officer  called  to  execute  the  first  writ,  2d*by  hUwbl 
the  defendant  informed  him  that  he  had  sent  his  wife  to  '^^^^  ^^'^^ 
town  to  settle  the  action.     A  rule  7iisi  having  been  ob- 
tained for  setting  aside  the  proceedings  on  account  of  the 
irregularity,  and  for  the  return  of  the  money  levied. 

Shepherd  Serjt.  contended,  upon  the  above  facts,  that 
the  Defendant  was  too  late  in  his  application,  and  must  be 
considered  as  having  waived  the  irregularity. 

Best  Serjt.  contrd.  This  is  not  an  irregularity,  but  a 
defect  of  process,  and  therefore  cannot  be  waived.  In 
this  case  there  was,  in  effect,  no  summons.  The  distrin- 
gas issued  against  the  Defendant  on"  account  of  his  not 
having  done  that  which  he  was  never  required  to  do. 

The 
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The  Court.    The  Defendant  should  have  been  earlier 
in  his  application.     It  is  evident^  from  his  conversation 
».  with  the   ofl5cer,  that  he   understood  what  was  to  bar 

MVLLETT.         , 

done. 

Rule  discharged. 


Nov.  98.      Fountain,  Administrator  of  Crump,!;.  Young. 


The  46  Geo, 
3.  c.  87.  (the 


A  Rule  was  obtained^  on  a  former  day,  calling  on  the 
Court  of  Re-  *  PlaintiflF  to  shfew  cause  why  a  suggestioa  should  not 
the  Borough  of  ^^  entered  on  the  record  in  this  action,  pursuant  to   the 

Southwark)  f.  gj^t.  46  Geo.  3.  c.  87.  (the  Southwark  Court  of  Requests 
12.  contains  an  ^ 

exception  of     act,)  or,  why  the  Defendant  should  not  be  excused  from 

any  ram,  being  tl*e  payment  of  costs,  uiider  the  43  Geo.  3.  c.  46.  s.  3. 
M  M^t*  o^^n  "^^^  ^^^^^"  ^^'^^  brought  by  the  PlaintifiF,  as  administra- 
demand  ori^-  tor  of  Crump,  to  recover  twenty-four  pouids  for  goods 
5/.  A  debt,  on-  sold  and  delivered  by  the  intestate  to  the  Defeidant. 
5?  butreduc-   Upon  the  trial,  evidence  was  given  of  a  conversation  be- 

ed,  by  a  partial  t^eeu  the  Defendant  and  the  Plaintiff's  attorney,  in 
paymentjbclow  .     ,  •" 

that  sum,  is  which  the  former  admitted  the  debt,  but  insisted  that  he 
uitJiin  the  ex-  •  •    »  i    i  i    .  ^ 

ception.  was  entitled  to  deduct  the  amount  of  two  promissoiy 

tion."foTco8ts'  J^^tcs  which  the  intestate  had  received  from  him  after 

wider  the  43     they  became  due,  for  the  purpose  of  obtaining  payment 

cannot  be  sup-  from  the  maker,  and  which  he  had  lost  or  mislaid.     It 

feTcncc  \o  the  ^^^  "^*  appear  that   the  intestate  had  ever  received  any 

T^d^*  lH  f^^     money  upon  them,  but  the  maker  had  since  absconded. 

whom  the  cause  The  Defendant  was  arrested  and  held  to  bail  for  241. 

An  affidavit  The  jury,  upon  the  trial,  found  a  verdict  for  the  Plain- 

portsuchM^ap-  ^^'  damages  four  pounds,  deducting  from  his  whole  de- 

piication,  must  maod  the  amount  of  the  notes. 

vhew  there  was 

no  reasonable        The   Defendant,  in  his  affidavit,  stated  that  ''  at  the 

ca^e^for  ^^e     ^^^  ^^  commencing  this  action  he  was,  and  still  is,  resi. 
arrest.  dent 
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dent  within  the  jurisdiction  of  the  court  of  requests  for  1807. 

the  town  and  borough  of  Southwark ;  diat  the  Plaintiff  re« 
covered  at  the  trial  of  the  cause  only  four  pounds  ;  aud 
that  the  Defendant  was  arrested  for  24/.  and  held  to  bail 
for  that  sum." 

Sftepherd  Serjt.  upon  shewing  cause  contended,  that 
neither  part  of  the  rule  could  be  sustained.  As  to  the 
first  point,  he  observed  that,  though,  by  the  13th  section 
of  the  stat.  46  Geo.  S.  it  was  provided,  that  where  the 
debt  did  not  exceed  five  pounds,  the  Plaintiff  should  not 
be  entitled  to  costs,  yet,  by  the  12th  section  of  the  same 
statute,  there  was  an  exception  with  respect  to  ''  any 
debt  for  any  sum  being  the  balance  of  an  account  on  demand 
originally  exceeding ^ve pounds*^  The  present  case  fell 
precisely  within  the  terms  of  this  exception.  There  was, 
if  possible,  still  less  ground  to  sustain  that  part  of  the  rule 
which  was  founded  upon  the  43d  Geo.  3.  In  the  appli- 
cation of  this  act  of  parliament  the  Courts  have  been  go- 
verned by  the  same  rule  as  in  actions  for  maliciously  hold- 
up to  bail.  But  there  was  no  evidence  before  the  Court 
to  shew  that  the  conduct  of  the  Plaintiff  in  this  instance 
was  influenced  by  motives  of  malice,  or  by  any  disposi- 
tion to  vex  or  harass  the  Defendant.  Neither  could  it 
be  said  that  the  arrest  was  without  reasonable  or  probable 
caose.  The  Plaintiff  was  an  administrator  ;  he  found 
the  debt  charged  in  the  books  of  the  intestate  ;  and  the 
situation  of  a  person  suing  in  that  character  would  be  hard 
in  the  extreme,  if  the  act  were  held  to  apply  to  a  case 
circumstanced  like  the  present* 

Onslow  Seijt.  contra.  If  the  construction  which  is 
applied  to  the  46  Geo.  3.  were  allowed  to  prevail,  the 
object  of  the  act  would  be  in  a  great  measure  defeated  ; 
because  it  would  always  be  sufficient,  for  the  purpose  of 
taking  a  ca^e  out  of  the  statute,  to  prove  that  a  debt  of 

upwards 
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1807.  upwards  of  five  pounds  had,  at  some  period,  subsisted 

between  the  parties,  though  reduced  by  successive  pay- 
ments below  that  sum.  But  tlie  clause  in  the  12th  sec- 
tion relates  only  to  the  balance  of  accounts^  and  not  to 
the  balance  or  residue  of  a  demand.  It  is  necessary  that 
there  should  be  a  mutuality  to  bring  the  case  within  the 
exception;  and,  accordingly,  in  similar  acts  of  parlia* 
ment,  this  construction  has  always  prevailed.  The  notes 
delivered  in  this  case  were  in  fact  a  payment,  and,  with- 
out a  notice  of  set-ofF,  might  have  been. given  in  evidence 
for  the  purpose  of  reducing  the  Plaintiff's  demand.  As  to 
the  second  point,  it  has  been  observed,  that,  in  order  to 
bring  the  case  within  the  statute  43  Geo.  3.,  there  must 
be  some  proof  of  malice,  some  evidence  of  an  intention 
to  vex  and  oppress  the  Defendant.  But  that  is  suffi-* 
ciently  apparent  in  the  present  instance ;  for  the  Plain- 
tiff, at  the  time  when  he  arrested  the  Defendant,  and 
held  him  to  bail  for  24/.,  must  have  known  that  four 
pounds  was  the  utmost  that  he  could,  by  any  possibility, 
recover.  This  is  clear  from  what  passed  at  the  trial,  and 
may  be  established  by  a  reference  to  the  notes  of  the 
learned  Judge.  The  arrest  therefore  was  not  for  the 
purpose  of  obtaining  security,  but  must  have  proceeded 

from  an  intention  to  harass  the  Defendant. 

/■ 

Mansfield  Ch.  J.  That  part  of  the  motion  which 
is  founded  on  the  statute  of  43  Geo.  3.  cannot  be  sustained 
for  many  reasons ;  but  it  is  sufficient  to  observe,  that  it  does 
not  appear  on  the  face  of  the  affidavit,  that  there  was  no 
reasonable  or  probable  cause  for  the  arrest*  ft  is  merely 
stated  that  tlie  arrest  was  for  24/.  and  that  the  Plaintiff 
recovered  only  4/.  The  Defendant  cannot  supply  this 
defect  by  a  refeience  to  the  focts  proved  at  the  trial ;  for 
if  that  were  allowed,  it  would  be  necessary  for  the  parties 
to  com^  prepared  to  try,  not  only  the  issue  joined  be- 
tween them^  but  also  whether  there  was  any  reasonably 

or 
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or  probable  cause  for  the  arrest.     But  it  is  not  for  the  1807. 

Judge  or  the  jury  to  decide  that  point.    The  evidence       yovjItjum 
must  be  adduced  to  the  Court  to  which  the  application  ". 

is  made.  As  to  the  other  part  of  the  rule,  the  question 
must  turn  upon  the  construction  of  the  terms  of  the  ex- 
ception contained  in  the  12th  sect.  They  are  particular. 
The  act  is  not  to  extend  ^'to  any  debt  for  any  sum  being 
the  balance  of  an  account  on  demand  originally  exceeditig 
5iy  This  can  only  apply  to  the  case  of  a  demand  originally 
above  51.,  but  reduced  by  subsequent  payments.  It  is 
not  necessary  therefore,  in  order  to  take  the  case  out  of 
the  operation  of  the  statute,  that  the  reduction  should  be 
by  means  of  a  set-off.  It  seems  to  have  been  the  inten* 
tion  of  the  Legislature  that  long  and  intricate  accounts 
consisting  of  various  items  should  not  be  tried  before  this 
inferior  tribunal.  Upon  the  investigation  of  a  case  arising 
out  of  a  debt,  originally  amounting  to  a  considerable 
sum,  but  reduced  by  payments  below  5/.,  many  nice  and 
difficult  questions  might  arise.  The  present  case  then 
falls  within  the  exception  contained  in  the  statute.  The  ' 
demand,  which  originally  exceeded  5/.,  has  been  reduced 
by,  a  particular  kind  of  payment. 

Heath  J.  was  of  the  same  opinion. 

Chaubbe  J.  observed,  as  to  the  second  part  of  the 
rule,  that  the  terms  of  it  were  not  conformable  to  the 
statute.  By  the  43  Geo.  3.  costs  are  given,  under  the 
circumstances  stated  in  the  act,  to  the  Defendant ;  but, 
in  the  present  case,  the  rule  is,  that  the  Defendant  may  be 
fxcttiec2  from  the.  payment  of  costs. 

Rule  discharged. 
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1807. 


Nov.  28.  Ball  v.  Adrian. 

If  an  action  HP  HE  Plaintiff  went  to  America  before  the  cause  of 
^tfioIit*^e  ^'*"  action  arose,  leaving   a  power  of  attorney  to 

knowleilge  of    clisuosc  of  her  effects  here  to  one   Guest,  who  employed 
the  Plaintiff,  ^  „  ,     .  .  >   ,.  "^ 

wiio  is  out  of     the  Defendant  to  sell  some  goods  by  auction,  and  direct- . 

clLrt*will**re-  c^  **>'*  action  to  be  brought  for  the  proceeds.    The  De- 

«uire  security  fendant  had  obtained  a  rule  nisi  that  the  Plaintiff  might 
for  the  costs  to  ^     ^  ^ 

be.Kivenonthe  give  security  for  the  costs,  and  tliat  the  Plaintiff's  attor« 

pUiotiff.  ney  might  produce  the  authority  under  which  he  sued. 

The  Court  dischai^ed  that  part  of  die  rule  which  re- 
quired the  production  of  the  authority,  but  as  to  the  se- 
curity for  costs,  made  the 

Rule  absolute. 


Nov.  as.     ScHOLEY  and  Another  v.  Mansell  Powell. 

Notice  of  ap-    VJUGIIJN  Serjt.  opposed  the  discharge  of  the  De- 

wo^  Court  fendant,  an  insolvent  debtor,  on  the  ground  that  his 

for  discharge     notice  was,  "  that  he  intended  to  petition  his  Majesty's 
of  an  msolvent  t»       ,*-^       .    ''      "* 

is  not  cured  by  Court  of  King's  Bench  for  Relief."    The  Cotirt  were  at 

omx^lJJ^hU*    fi'*»t  inclined  to  think  the  irregularity  was  cured  by  the 
™**'^^*         Plaintiff's  appearing  to  oppose  him;  but  on  the  Conside- 
ration that  he  would  certainly  have  been  discharged  if 
the  Plaintiff  had  not  appeared,  they  remanded  the  pri- 
soner. 
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1807. 

Levy  v.  Haw.  ivoc.  es. 

•TnHIS  cause  was  tried  before  Mansfield  C.  J.  at  the      TlieDefend- 

Sittings  after  last  Trinity  term,  at  Guildhall.    The  ;^^^'j°„7^i^^*^ 

declaration  stated  '^  that  ihe  Plaintiff,  at  the  special  io-  haviug  procur- 

stance  and  request  of  the  Defendant,  had  retained  and  serve  on  board 

employed  him  to  procure  for  him  the  said  Plahitiff,  a  Jf'y^gi^"'' 

certain  person  to  serve,  as  a  seaman  or  mariner,  in  and  voyasje,  receiv- 

.  ed  from  the 

on  board  of  a  certain  ship  or  vessel  called  the  Waltham*  Plaintiff  4  jnii- 

UcWt  in  and  upon  a  certain  voyage ;  that  the  Defendant,  waTi^simed  a 

in  pursuance  of  such  retainer,  had  procured  and  pro-  u^^^^'^^^^'i"/* 

▼kled  one    Thomas  Dorthy  to  sail,  as  such  seaman  and  pay  the  Plain- 

nuuriner  as  aforesaid,   in  and  on  board  the  said  ship  or  the  said  D.,  a 

vessel  in  and  upon  the  said  voyage;  and  that  thereupon,  proceed*^in  the 

afterwards,  Sfc.  in  consideration  that  the  said  Plaintiff,  *^^  s^Jip  «pon 

.1-.  .  ,  .  ,  ^    ,  T^       Uie  intended 

at  the  like  special  nistance  and  request  of  the  same  De-  voya»^.»   it 

fendant,  would  pay  to  him  a  certain  sum  of  money,  to  J^at  iS^asnot 
wit,  the  sum  of  4/.  4s.  of  lawful  British  money,  for  his  f J^n>af ,.  and 

'         ^  ""the  captain  of 

trouble  in  that  behalf,  he  the  said  Defendant  undertook,  the  w.  refosed 

and  to  the  said  Plaintiff  then  and  there  faithfully  pro-  The  Court  held 

mised  to  pay  him  the  said  Plaintiff  4/.  4s.  in  case  the  said  ^^^J^P^  ^^^^^^^« 

Thomoi  Dorthy  did  not  proceed  in  the  said  ship  or  vessel  amount  to  an 

,  .  uttdeitaking  on 

called  the  fVahhamsioWy  in  and  upon  the  said  voyage ;  thepart  of  the 

that  the  Plaintiff,  confiding  in  the  said  promise  and  un-  2>.  ^as  a  »ea- 

dertakinff  of    the  said   Defendant,  afterwards,   ^c,    at  "»*">  but  wa« 
.      .  .  ,  merely  a  stipu- 

tne  li^e  special  instance  and  request  of  the  said  Defend-  lation  for  his 

Mt,  did  then  and  there   pay  to  him    the  said  sum  of  vice. 

4/.  4*.  for  his   trouble  in  and  about  the  procuring  the  Defend^thad 

••id  Thoina%  Dorthy  to  serve  as  such  seaman  as  aforesaid,  undertaken  to 

procure  a  sea- 
and  that  he  the  said  Defendant  then  and  there  had  and  man,  whether 

received  the  same  of  the  said  Plaintiff ;  that,  although  ""^t^^^^^^^ 

the  4  guineas 
paid  by  the 

Phintiir  emdd  have  been  recovered  upon  a  cooat  fot  money  had  and  received  to  hit 

Vol.  I.  F  the 
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1807.  the  said  ship  or  vessel  aftenvards,  &c.  did  proceed  on  the 

said   voyage  ;  and,   although  the   said   Plaintiff  always, 
from  the  time  of  making  the   said   promise  and  under- 
taking of  the  said  Defendant,  until  and  at  the  said  time 
ivhen  the  said  ship  or  vessel  so  proceeded  on  the  said  voy- 
age, was  ready  and  willing  to  accept  and  receive  tlie  said 
Thomas  Dorlhy  in  and  on  board  of  the  said  ship,  and  to 
permit  him  to  proceed  therein  on  the  said  voyage,  yet 
that  the  said  Thomas  Dorthy  did  not,  nor  would,  proceed 
in  the  said  ship  in  and  upon  the  said  voyage,  but  wholly 
refused  and  neglected  so  to  do,  and  therein  wholly  failed 
and  made  default."     It  then  stated  the  refusal   of  the 
Defendant  to  pay  to  the  Plaintiff  the  aforesaid   sum  of 
4/.  As.f  according  to  the  form  and  effect  of  his  said  pro- 
misei  &c.     The  declaration  also  contained  the    usual 
counts  for  money  lent,  money  had  and  received,  8cc.    The 
Defendant  pleaded  the  general  issue.     The  evidence  of*^ 
fered  for  the  purpose  of  establishing  the  contract  between 
the   parties,   was   a   written^  note  or  memorandum,  by 
which  the  Defendant  promised  to  pay  the  Plaintiff  four 
guineas  '^  if  Dortht/^  a'  seaman,  did  not  proceed  in   the 
Walthamstow  upon  the  voyage  to   which  she  was  then 
destined."     Dorthif    was  sent  on  board  the  vessel    at 
*  Gra-cesmi.    It  was  immediately  discovered  that  he  was 
not  a  seaman,   and  the  captain  refused  to  receive  him. 
Upon  this  Dorthy  said, ''  here  I  aro  ready  to  go  ;— if  you 
won't  take  me,  I  can't  help  it.''    He  was  afterwards  put 
on  shore,  and  the  Defendant  promised  to  pay  the  Plaintiff 
the  four  guineas  upon  his  arrival  in  London.     It  was  ob- 
jected upon  this  evidence,  that  the  breach  of  the  contract 
was  not  proved  as  laid  in  the  declaration,  and  that  the 
Plaintiff  must  therefore  be  nonsuited.     On  the  other  side 
it  was  contended  that  the  Defendant  had  undertaken  to 
procure  a  seaman^  that  he  had  not  performed  his  under- 
taking in  this  respect,  and  that  the  Plaintiff  was  there* 
fore  entitled  to  recover  the  four  guineas  upon  the  count 

for 
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for  money  had  and  received^  the  consideration   for  the  1807- 

payment  having  failed.  A  verdict  was  ultimately  taken 
for  the  Plamtiff,  with  liberty  to  the  Defendant  to  move 
that  a  nonsuit  might  be  entered. 

Accordingly  a  rule  nisi,  for  that  purpose,  having  beeu 
obtained  upon  a  former  day, 

Vanghan  Serjt.  shewed  cause.    Tlie  Defendant  under- 
took to  procure  a  seaman  to  serve,  for  a  particular  voy- 
age, on  board  the  IValthamstow.     He  received,  from  the 
Plaintiff,  four  guineas  for  his  trouble.     It  aftem^ards  ap« 
peared  that  Dorthy,  the  person  provided  by  the  Defend- 
ant, was  not  a  seaman,  and  the  captain  therefore  refused 
to  receive  him.    The  consideration  for  the  four  guineas 
paid  to  the  Defendant  has  wholly  failed,  and  the  Plaintiff 
b,  consequently,  entitled  to  recover  back  this  sum  upon 
the  general  count.    In  the  case  of  Giles  and  others  v.  Ed^ 
wards,  7  T.  ii.  181.  tlie  Plaintiff  had  paid  twenty^  gui- 
neas iq^on  a   special  agreement    relative  to  the   sale  of 
'Wood.     The  Defendant  had  neglected  to  perform  his 
purt  of  the  contract,  and  the  Plaintiff  was  permitted  to 
recover  back  the  twenty  guineas  as  money  had  and  re- 
ceived to  his  use.    It  was  objected  that  the  contract  was 
atUi  open ;  but  the  learned  Judge  {Larcrence,)  who  tried 
the  cause^  was  of  opinion  that  ^'as  it  was  owing  to  the 
fault  and  negligence  of  the  Defendant  that  the  contract, 
which  was  entire,  was  not  carried  into  execution,  the 
Plaintiffs  were  at  liberty  to  consider  the  contract  at  an 
end,  9^d  recover  back  the  money  they  had  paid,  the  con- 
sideiadon  having  failed."    The  same  reasoning  will  apply 
io  the  present  instance.    The  consideration  has  failed,  the 
Ikefendant  has  not  procured  a  I  seaman,  and  the  Plaintiff 
i*»  therefore,  entitled  to  regard  the  contract  as  at  an  end. 
lii  this  case  too  the  Defendant  consented  that  the  agre^ 
^>^«Qt  should  be  rescinded.    He  admitted  that  he  had  not 
F  2  performed 
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1807.  performed  his   engagement,  and  promised  to  repay  tlje 

money  upon  his  arrival  in  London. 

Best  Serjt.  coJttrd.     It  is  material  to  consider  the  nature 
of  this  agreement.     The  Defendant  promiscis  to  pay  the 
Plaintiff  four  guineas  if  Doriky^  a  seaman,  does  net  pro- 
ceed upon  a  certain  voyage.     It  is  admitted  that  there  is 
no  ground  for  imputing  the  breach  stated  in  the  decla- 
ration.    It  is  supposed,  however,  that  the  Defendant,  by 
this  agreement,  undertook  to  pay  the  four  guineas,  not 
ouly  if  Dorlhi/  should  refuse  to  proceed  on  the  voyage, 
but  if  he  should  prove  not  to  be  a  seaman.     But  this  was 
not    the   object  of  the  contract,    which    was  intended 
merely  to  secure  the  personal  service  of  Dorthy^     Ad- 
,  mitting,  however,  the  construction  contended  for,  still 
the  Plaintiff  could  not  recover  on  the  general  count.    The 
only  question  in  these  cases  is,  whether  the  agreement 
between  the  parties  be  a  subsisting  agreement.     Fot,  if 
the  contract  be  still  in  force,  it  is  clear  that  the  Plaintiff 
cannot  recover  upon  the  count  for  money  had  and  re- 
ceived to  his  use.     The  Defendant  here  promises  to  pay 
a  sum  of  money  to  the  Plaintiff  in  a  certain  event ;  that 
event  is  supposed  to  have  occurred,  but  the  money  ha^ 
not  been  paid.     It  is  evident,  therefore,  that  the  con- 
tract, which  is  for  the  payment  of  the  money,  still  con- 
tinues in  operation  ;  and  it  is  upon  this  contract  alone 
that  the  Plaintiff  is  entitled,  if  at  all,  to  recover.     But  it 
is  supposed  that  the  Defendant  has  himself  put  an  end 
to   the   contract  by  promising  to  pay  the  four  guinea^ 
upon  his  arrival  in  London.     This  offer  cannot  affect  th^ 
contract;  it  only  proves  that,  the   Defendant  thought  be 
was  bound  to  return  the  money.     Neither  was  it  in  tro 
Defendant's  power  to  rescind  the  agreement ;  the  assent 
of  the  Plaintiff  would  also  have  been  necessary  for  that 
purpose.    SmUh  v.  Itietdj  5  T.  R.  405.  But  the  Plaintiff, 

fap 
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far  from  assenting  to  this,  has  considered  the  contract  as  1807 

still  subsisting ;  he  has  declared  upon  it ;  and,  if  he  had 
proved  the  breach  stated  in  the  declaration,  he  ^ould 
have  been  entitled  to  recover.  In  the  case  of  Towers  v. 
Barrett,  1  T.  R.  133.,  the  contract  ^^*as  at  an  end,  and 
the  money  was  therefore  held  by  the  Defendant  agsunst 
conscience  and  without  consideration.  But  it  was  ob- 
served by  the  Court,  both  in  tliat  case  and  in  Weston  v. 
Dozcnes  1  Doug.  23.,  that  if  the  contract  had  been  still 
open,  it  must  have  been  specially  stated.  The  same  ob- 
servation will  apply  to  the  case  of  Giles  and  Others  v.  Ed- 
zcards.  The  Plaintiff  had  there  put  an  end  to  the  con- 
tract, which  the  Court  held  he  was  entitled  to  do  in 
consequence  of  the  Defendant's  default.  In  Cooke  v. 
Munstone^  1  N.  R.  351.,  it  was  determined  that  the 
Plaintiff  could  not  recover,  upon  the  general  count,  the 
sum  which  had  been  paid  as  earnest,  to  the  Defendant, 
because  the  contract  still  continued  in  force.  Where 
there  is  a  special  contract  the  Defendant  ought  to  have 
notice  by  the  declaration  that  he  is  sued  upon  that  con- 
tract, according  to  Lord  Mansfield's  observation  in  the 
case  of  Weston  t.  Downes. 

Cur.  adv.  vult. 

The  opinion  of  the  Court  was  now  delivered  by 
Mansfield  Ch.  J.  It  is  stated  in  the  declaration, 
that  ^^  the  Plaintiff  was  willing  to  receive  Dorthy  on 
board  the  Walthamstow^  and  to  permit  him  to  proceed 
therein  on  the  said  voyage,  but  that  Dorthy  did  not,  nor 
would,  proceed  in  the  said  vessel  upon  the  said  voyage, 
but  wholly  refused  and  neglected  so  to  do."  It  appear- 
ed, however,  upon  the  trial,  that  Dorthy  was  willing  to 
gOy  but  the  captain  refused  to  receive  him.  Upon  that 
yart  therefore  of  the  case  there  was  an  end  of  the  action, 
it  is  contended,  however,  that  the  Plaintiff  is  entitled  to 

F  3  a  verdict 
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1807«  a  verdict  upon  a  suppoiition  that  there  was  some  other 
contfaY^t  between  the  parties,  namely,  a  general  contract 
to  procure  a  seaman;  and  that,  as  the  Defendant  did 
not  procure  a  seaman,  the  Plaintiff  is  entitled  to  claim 
the  four  guineas  as  money  had  and  received  to  his  use. 
But  It  is  sufficient  to  observe  that  no  evidence  was  given 
of  such  a  contract.  The  only  evidence  offerjed,  as  to  the 
agreement,  was  a  note,  in  which  the  rierendant  pro* 
niised  to  pay  the  Plaintiff  four  guineas,  if  Dorthy,  a  sea- 
man, did  not  proceed  upon  the  voyage.  If  seems  to 
have  been  understood  between  them  that  Dorthy  was  a 
seaman,  and  all  tliat  the  Plaintiff  required  was  some  se- 
curity that  he  should  proceed  upon  the  voyage.  It  after- 
wards indeed  turned  out  that  Dorthy  was  not  a  seaman  ; 
but  no  evidence  was  offered  to  prove  that  the  Defend** 
ant  had  undertaken  to  procure  a  seamafa,  and  there  is 
therefore  no  ground  to  support  the  action  for  money  had 
and  received'.  It  is  not  necessary  to  say  what  judgment 
the  Court  might  have  given  if  such  a  contract  had  been 
proved.  It  is  sufficient  to  observe  that  the  agreement  in 
this  case  related  only  to  thfe  service  of  Dorthy^  and,  as 
no  breach  of  this  agreement  was  proved,  judgment  of 
nonsuit  must  be  entered. 

Per  Curiam^  Rule  absolute. 
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IN  THE  EXCHEQUER-CHAMBER,       J^ 

November  il  ;   and 

SERJEANTS'  INN, 

November  30. 

The  King  v.  James  Bullock. 

THHE    prisoner,    a   bankrupt^    was  tried  at  the  (^^^  seol  of  Great 
Bailey  sessions  in  September  1807,  before  Heath  Britain  has 

Justice,  upon  (a)  an  indictment  framed  in  pursuance  been  de- 
stroyed, and 
a  new  great  seal  of  the  United  Kingdom  of  Great  Britain  and  Ireland 
13  in  use,  since^tbe  union  with  Ireland,  to  seal  such  matters  as  before  is- 
sued under  the  great  seal  of  Great  Britain.  Wliere  a  statute  made  be* 
fore  that  union  directs  an  instrument  to  issue  under  the  great  seal  of 
(jreat  Britain^  it  now  properly  issues  under  the  great  seal  of  the  United 
Kingdom. 

And  if  it  be  alleged  in  pleading  that  an  instrument  issued  under  the 
great  seal  of  Great  Britain^  and  evidence  be  given  of  an  instrument  is- 
suing under  the  great  seal  of  the  United  Kingdom,  this  is  no  variance. 
The  Stat.  46  G.  3.  c.  135.  s,  3.  which  makes  a  docket  notice  of  a  prior 
act  of  bankruptcy,  does  not  make  it  proof  of  a  prior  act  of  bankruptcy, 
nor  proof  of  a  prior  debt  sufficient  to  sustain  a  commissiooi 

It  is  not  sufficient,  in  order  to  invalidate  a  commission  of  bankrupt, 
to  prove  a  prior  act  of  bankruptcy,  without  also  proving  a  prior  dtbt 
lufficieotto  sustain  a  commission. 

It  is  not  competent  for  a  bankrupt  to  set  up  a  former  act  of  bank* 
niptcy,  in  order  to  invalidate  bis  commission. 

Semb    That  commissioners  of  bankrupt  may  receive  evidence  of  the 
act  of  bankruptcy  from  a  creditor  who  seeks  to  prove  under  the  coni- 
^  mission. 

Or  at  least  if  ihey  do,  aftef  evidence  aliunde  of  the  act  of  bankruptcy, 
proof  that  the  commissioners  d^lared  the  bankrupt  \o  be  such  on  the 
Creditor's  evidence,  will  not  disprove  the  allegation  that  he  \ws  *'  duly 
declared  a  bankrupt." 

An  instrument  issuing,  (as  a  commission  of  bankrupt,)  under  the  great 
iseal  of  the  empire,  is  not  such  a  '^  process  or  mandate  issuing  under  the 
9eal  of  the  Court  of  Chancery,'*  as  is  subject  to  the  stamp  imposed  by 
^44  G.  3.  c.  98*  sched*  1.  upon  instruments  of  the  latter  denomination. 

{a)  i/ea^A  J.  remarked  that  mentor  information,"  but  that 
some  editions  of  the  Statutes  in   the   parliament    roll    the 
do  not  give  this  act  correctly,  words  are  ^'  by  indictment  or 
having  in  s.  1.  the  words  "  be-  informi^tiou." 
ing  thereofconvictedby  judg- 

F  4  ©f 
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1807.'        of  the  Stat.  5   Geo.  2.  c.  SO.    5.    1.  **  for  concealing, 
^^^""^^       "  removing,   and  embezzling   personal   property   to  the 
r.  "  amount  of  20/.,  with  an  intent  to  defraud  bis  credi- 

uLLocK.       u  tors."    The  commission   of  bankrupt  produced  upon 
the  trial  was  engrossed  on  a  treble  sixpenny  stamp,  and 
was  granted  under  the  great  seal  of  the  United  Kingdom 
of  Great  Britain  and  Ireland.     It  was  in  proof  that  the 
only  evidence  produced  before  the  commissioners  of  the 
act  of  bankruptcy,  which  tbe  prisoner  had  committed  by 
departing  from  his  dwelling-house  about  the   1st  of  May 
1807,  was  that  of  fVm.  Brianty  who  was  a  creditor  at  the 
time  of  giving  his  testimony,  and  afterwards  proved  his 
debt  under  the  commissiou,  and  that  the  commissioners 
upon  his  sole  evidence  declared  the  prisoner  a  bankrupt. 
It  was  also  in  proof  tliat  the  prisoner  liad  absented  him- 
self from  his  dwelling-house  to  delay  his  creditors  on  the 
10th  of  Jubj  1806,  and  that  the  debt  on  which  the  pre- 
.^ent  commission  issued  did  not  become  due  to  the  peti* 
tioning  creditor  till  after  the  30tb  of  July  1806  ;  that  on 
the  SOth  of  July  1806  one  Hudson  Atkinson,  a  nephew 
and  clerk  of  the  prisoner,  struck  a  docket  against  him,  but 
no  commission  was  ever  issued  thereon.  On  behalf  of  the 
prisoner  it  was  contended  that  by  the  stat.  46  Geo.  3. 
c.  135.  5.  3.  this  docket  was  not  only  notice  to  the  peti* 
tioning  creditor,  but  was  also  of  itself  conclusive  evidence 
of  a  prior  act  of  bankruptcy  and  of  a  prior  debt  sufficient 
to  sustain  a  commission,  but  the  Court  at  the  trial  held 
otherwise ;  this  ground  was  again  tned  in  the  subsequent 
arguments,  but  abandoned  upon  an  intimation  from  the 
Court  that  it  was  not  tenable.    The  prisoner  was  found 
guilty,  and  received  sentence  of  death,  but  execution  was 
respited  at  the  instance  of  Heath  J.  until  the  opinions  of 
the  Judges  could  be  had  upon  several  objections  which 
were  taken  on  behalf  of  tbe  pnsoner.    The  case  was  ar* 
•gued  before  eleven  Judges,  {Rooke  absente.)    The  only 
four  objections  now  relied  upon,  were  the    following^ 

two 
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two  of  which,  namely,  the  first  and  third,  affected  the  1807. 

sufficiency  of  the  proof  given  upon  the  trial ;  the  other       ^^C^T^ 
tir#  impeached  the  validity  of  the  commission,  on  which  r. 

tfae  iodictinent  was  grounded.     It  was  contended, 

1st,  That  the  prosecutors  bad  failed  to  prove  a  material 
allegation  averred  in  every  count  of  the  indictment, 
namely,  that  a  ^'  commission  of  bankrupt  under  the  great 
^  seal  of  Great  BrUain  was  in  due  manner  awarded," 
and  that  this  variance  was  fatal ;  or  if  it  was  no  variance, 
Aen  that  the  allegation  was  error  apparent  on  the  face  of 
die  indictment. 

2dly,  That  evidence  having  been  given  of  an  act  of 
bankruptcy  prior  to  the  petitioning  creditor's  debt,  the 
commission  of  bankrupt  was  void. 

3d]y,  That  the  evidence  failed  to  prove  a  material  alle- 
gation contained  in  the  two  first  counts  of  the  indict^ 
ment,  ''  that  the  commissioners  did  in  due  manner,  and 
*'  upon  good  proof,  upon  oath  then  and  tliere  taken  be- 
'^  fore  them,  find  that  the  prisoner  did  become  a  bank* 
"  rupt  ;^'  and  a  material  allegation  in  the  two  Inst  counts, 
'^  that .  the  prisoner  was  in  due  manner  found  and  de* 
"  clared  a  bankrupt." 

4thly,  That  the  commission  was  void,  not  being  marked 
vith  the  stamps  required  by  the  several  stamp  acts. 

Holroyd,  for  the  prisoner.  Tfae  stat.  13  Eliz.  c.  7. 
^«  9,.  authorizes  the  Lord  Chancellor  to  name  commis- 
sioners by  a  commission  under  the  great  seal  of  England. 
The  great  seal  of  England  was,  at  the  time  of  passing 
that  act,  the  seal  of  the  empire,  the  king's  'seal,  tlic 
clavis  regni,  2  Inst.  551.  It  was  the  intention  of  that, 
and  of  all  the  subsequent  statutes,  that  the  commission 
should  be  awarded  mider  the  seal  of  the  empire.  Tiie 
great  seal  of  England  continued  to  bear  that  character 
till  the  statute  for  the  Union  with  Scotland,  when  the 
S^t  seal  of  Great  Britain  was  substituted,  and  commis- 
sions 
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1807.  sions  were  the'ncefonvard  to  issue  under  that  sea).     As 

^ar^'C^^       the  empire  has  been  enlar^^ed  from  time  to  time,  the  seal 
r.  of  the  empire  has  acquu-ed  a  new  denommation  ;  and 

BDllock.  ^j^^^  ^^  union  with  Ireland,  the  great  seal  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  is,  by  consequence 
of  law,  become  the  clavis  regni ;  and  those  instruments 
which  formerly  derived  their  authority  from  the  great 
seal  of  England,  must  now  pass  under  the  great  seal  of 
the  United  Kingdom.  It  is  true,  the  statute  for  the 
union  with  Scotland  has  some  express  regulations  for  this 
purpose,  which  are  not  inserted  in  the  act  for  the  union 
with  Ireland.  By  the  stat.  5  Ann.  c.  8.  art.  24.  "  there 
shall  be  one  great  seal  for  the  United  Kingdom  different 
from  the  great  seal  then  used  in  either  kingdom,''  and  a 
great  seal  in  Scotland  is  directed  to  be  kept  and  used  in 
all  things  relating  to  private  rights  or  grants.  But  the 
former  part  of  this  provision  was  unnecessary,  for  as  the 
whole  became  one  kingdom,  the'  great  seal  would,  with* 
out  this  enactment,  by  a  necessary  consequence  of  law, 
have  become  the  king's  great  seal  of  the  whole,  and  not 
of  any  part ;  it  must  be  still  the  clavis  regni.  By  5  G.  2. 
t.  30.  s.  1.  the  commission  was  directed  to  issue  under 
the  great  seal  of  Great  Britain,  which,  at  the  tiitie  of 
passing  that  act,  was  the  great  seal  of  the  empire.  The 
Stat.  39  4  40  Geo.  3.  c.  67.  s.  1.  for  the  union  of  Great 
Britain  and  Ireland,  assumes,  that  without  any  express 
provision  the  great  seal  would,  after  the  union,  become 
the  great  seal  of  the  United  Kingdom,  and  that  those 
matters  which  before  passed  under  the  great  seal  of 
Great  Britain  would  thenceforth  pass  under  the  great  seal 
of  the  United  Kingdom.  In  the  4th  article  it  is  enacted, 
that  the  proclamatiotis  for  holding  all  future  parliaments 
shall  isdue  under  the  great  seal  of  the  United  Eangdom. 
Section  3.  contains  an  express  provision,  that  the  king 
may  continue  to  use  the  old  seal  of  Ireland  within  that 
part   of  the   United  Kingdom  ;  but  no  such  power  is 

given 
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given  to  continue  the  use  of  the  old  seal  of  Great  Brr-  1807. 

imn.  Without  this  provision,  the  knig  could  not  now, 
by  virtue  of  his  prerogative,  ulie  a  separate  great  seal  for 
frdandf  being  part  of  his  kingdom,  any  more  than  lie 
could  use  a  separate  great  seal  for  any  part  of  Scotland,  or 
for  any  county  in  England ;  and  as  Great  IBritain  is  now 
only  a  part,  he  could  now  no  longer  use  a  separate  seal 
for  Great  Britain.  If  this  be  so,  there  is  an  important' 
Tariance  between  the  indictment  and  the  commission 
proved  ;  for  it  is  averred  to  be  under  the  great  seal  of 
Great  Britain,  and  it  is  proved  to  be  under  the  great  seal 
of  the  United  Kuigdom.  The  question  will  not  be  af* 
fected  by  the  circumstance  that  subsequent  statutes  have 
miscalled  the  great  seal.  It  still  remaius  the  great  seal 
of  the  United  Kingdom ;  and  every  allegation  in  plead- 
ing, especially  in  an  indictment,  must  be  stated  accord- 
ing to  its  strict  legal  import,  and  must  be  proved  with 
equal  strictness.  It  is  true  that  though  a  statute  gives 
inaccurate  names  to  things,  if  the  Courts  can  discover  its 
meanmg,  they  will  so  expound  it,  as  to  give  force  to 
the  intention  of  the  legislature  ;  but  that  rule  -  of  law 
cannot  be  drawn  in  aid,  to  cure  such  a  variance  from  an 
allegation  in  pleading,  as  this  is.  The  statute  5  Geo.  2. 
€•  50.  requires  die  commission  to  be  under  the  great  seal, 
and  the  king's  grants  and  all  instrutnents  that  require  the 
great  seal,  must  in  pleading  be  alleged  to  be  under  the 
great  seaL  2  Co.  16.  So  that  the  averment  cannot  be 
rejected  as  surplusage.  But  they  must  be  alleged  to  be 
trader  such  a  great  ^eal  as  will  give  them  validity  :  such 
was  antiently  the  great  seal  of  England^  afterwards  that 
of  Great  Britain,  and  now  that  of  the  United  Kingdom. 
The  all^ation  is  a  material  one,  because  to  the  great  seal 
ffuch  instruments  owe  all  their  authority.  Expressio 
tmius  e$t  excbuio  ulterius ;  and  the  indictment  shews  this 
commission  to  have  issued  under  the  great  seal  of  a  part 
of  the  United  Kingdom  only,  not  of  the  whole,  under  a 

seal 
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1807.  seal  therefore  \vhich  can  give  it  no  validity.  If  the  great 
seal  of  Ireland^  or  of  a  particular  county,  or  of  any  other 
part  of  the  kingdom,  were  averred,  it  would  not  be  proved 
by  evidence  of  the  great  seal  of  the  United  Kingdom^ 
neither  is  the  allegation  of  the  seal  of  dreat  Britain 
proved  by  that  evidence.  Therefore  either  the  indictment 
is  erroneous  on  the  face  of  it,  or  the  commission  set  out  is 
not  proved. 

Secondly,  It  was  proved  at  the  trial  that  an  act  of 
bankruptcy  was  committed  before  the  petitioning  credi- 
tors' debt  accrued:  and  evidence  was  offered  that  other x 
debts,  sufficient  to  sustain  a  commission,  subsisted  at  tlie 
time  of  the  former  act  of  bankruptcy.  [Heath  J.  No 
such  evidence  was  tendered  ;  nor,  if  it  had  been  tenuer« 
ed,  would  it  have  been  received.]  Consequently  the 
prisoner  was  disabled  to  contract  a  debt  with  the  peti- 
tioning creditor:  there  was  no  such  debt  existing,  and 
the  commission  is  therefore  void.  This  was  so  ruled  in 
1736  by  Lord  Talbot,  Chancellor,  in  De  Gales  v.  JVard, 
Forrester  243.  S.  C.  1  Cooke's  Bank.  Laws  26.;  and 
though  that  decree  was  afterwards  reversed  in  the  House 
of  Lords,  yet  the  reason  which  the  Judges  ass^ed  for 
the  reversal  was,  that,  ''as  the  commission  issued  when 
the  old  statutes  relating  to  bankrupts  were  in  force,  they 
had  considered  it  on  the  foot  of  those  old  statutes  (a.)" 

(a)  There  is  some  difficulty  bable  that  some  of  the  original 
in  understanding  the  reason  items  in  the  account,  for  the 
assigned  by  the  reporter ;  for  balance  of  which  the  note  of 
the  5  Geo.  2.  c.  30.  attached  7th  July  was  given,  had  ac- 
from  the  Uih  of  iHay  1729,  crued  before  24th  Jl/flt^  1729» 
but  the  petitioning  creditor's  and  that  the  commission  was 
debt,  which  was  upon  a  note  sustained  upon  the  proof  of 
given  for  the  balance  of  an  ac-  some  of  those  items,  if  the 
count,  accrued,  as  it  appears  reporter's  statement  and  the 
from4Bromi.Parl.Cas.594.  whole  tenor  of  the  argument 
on7thJuly  1730,andthecom-  did  not  seem  to  confine  the 
mission  issued  on  20th  Nor.  proof  expressly  to  the  note  of 
1730.    It  might  appear  pro*  the  7th  July  1730. 

So 
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So,  in  the  case  of  Ex  parte  TFainmm,  2l9t  October  1738,  1807. 

1  Cooke  27.  the  Lord  Chancellor  said,  that  the  Judges 
would  **  have  been  of  another  opinion  in  De  Gales  t. 
fVard,  if  the  case  had  arisen  on  the  act  of  5  G.i,;  for 
by  that  act  the  bankrupt  b  to  be  discharged  of  those 
debts  only  which  had  accrued  before  the  act  of  bankrupt- 
cy was  committed,  and  a  creditor  can  prove  those  debts 
alone,  of  which  die  bankrupt's  certificate  will  discharge 
him ;  and  therefore  no  creditor  can  be  received  to  prov« 
under  the  commission,  unless  his  debt  was  subsisting 
when  the  act  of  bankruptcy  was  committed.  The  pri- 
soner was  already  a  bankrupt  when  the  petitioning  ere* 
ditor's  debt  was  incurred.  [_ Heath  J.  How  does  it 
appear  that  any  debt  subsisted  at  the  time  of  the  prior 
act  of  bankruptcy,  which  would  have  enabled  a  creditor 
to  petition  ?  To  make  a  man  a  bankmpt,  there  must  be 
circumstances  under  which  a  commission  might  issue, 
and  these  cannot  be,  unless  there  subsists  a  petitioning 
creditor's  debt.]  In  Toms  v.  Mytton,  2  Str.  734.  a  com- 
mission was  held  void  because  an  act  of  bankruptcy  was 
proved  to  have  taken  pface  before  the  petitioning  creditor's 
debt  accrued.  [Lord  Ellenborough  C.  J.  It  does  not  in  that 
case  appear  but  that  a  previous  debt  was  proved  upon 
which  a  commission  might  issue,  and  that  this  is  included 
in  the  reporter's  expression  that  be  ^'  was  a  bankrupt."] 
In  2  Str.  1042.  Ambrose  v.  Clendon,  S.  C.  Jnaly.  Cos. 
B.  R.  temp.  Hardw.  9ffJ.f  the  same  point  was  deter- 
mined, and  the  commission  there  was  supported  only 
upon  the  simple  contract  debt  which  subsisted  before  the 
first  act  of  bankrupt<;y,  and  which  was  held  not  to  be 
extinguished  by  subsequently  accepting  the  bond  of  th^ 
bankrupt. 

3.  The  prisoner  was  not  '^  npon  good  proof  found  to 
be,  and  duly  declared  a  bankrupt."  llie  same  proof 
waa  necessary  before  the  commissioners,  which  is  re- 
quired lA  any  odiet  coidt  of  criminal  jurisdiction;    The 

witness 
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I8O7.  witness  on  whose  testimony  the  prisoner  was  declared  a 

bankrupt,  rendered  himself  competent  before  the  trial 
by  releasing  his  rights,  but  clearly  was  not  such  a  wit- 
ness, at  the  time  when  he  gave  his  evidence  before  the 
commissioners,  as  could  have  been  received  in  a  court  of 
law.  And  if  he  was  not  a  .competent  witness,  the  pri* 
soner'  was  not  **  upon  good  proof  found,"  nor  "  duly 
declared**  a  bankrupt.  It  is  true  that  the  stat.  5  G.  li. 
c.  30.  5.  26.  directs  the  commissioners  to  receive  affida* 
vits  from  creditors  of  the  amount  of  their  debts,  and 
g.  29 •  seems  to  countenance  the  admission  of  creditors  to 
swear  viva  voce,  by  enacting,  *'  that  persons  swearing 
falsely  shall  be  guilty  of  perjury  ;''  and  the  25th  section^ 
which  enacts  that  every  creditor  shall  be  at  liberty  to 
prove  liis  debt,  may  perhaps,  by  the  aid  of  the  other 
changes  abovementioned,  properly  admit  the  like  con- 
struction :  but  these  statutes  make  the  evidence  of  cfedi- 
tors  competent,  only  for  the  purpose  of  dividing  the  pro* 
perty  among  themselves,  not  competent  to  subject  any 
persons  to  a  criminal  jurisdiction.  In  order  to  do  that^ 
the  same  evidence  must  be  necessary  in  this,  as  in  all 
other  cases.  [Lord  Elletiborough  C.  J.  The  statute 
enables  the  commissioners  to  examine  all  persons. 
Mansfield  C.  J.  It  never  yet  was  asked  on  a  trial  at 
law  founded  on  a  bankruptcy,  upon  what  evidence  the 
commissioners  declared  the  man  a  bankrupt.] 

4.  Ever  since  the  year  1726  it  has  been  the  practice 
to  issue  commbsions  of  bankrupt  upon  a  treble  sixpenny 
stamp,  which  by  the  statutes  5  W.  &;  M*  e.  21.  $:  1. 
»  *  10  FT.  3.  f.  25.  s.  31.  and  12  G.  1.  c.  33.  $.  2.  ia 
required  for  '^  every  process  or  mandate*'  under  the  seal 
of  any  of  the  courts  at  Westminster^  &c.  And  of  thia 
denomination  is  the  cemmission  in  question :  for  it  issues 
under  the  seal  of  the  high  Court  of  Chancery  ;  but  the 
stamps  are  wanting  in  this  case,  which  are  imposed  b  j 
tUe  atatiitea  32  G.  2.  c.  35.  i.  h  and  23  G«  S.  c.  58. 1.  )« 

ea 
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mn  **  every  process  or  mandate."  [Lord  ElUfiborough  C.  J.         1 807. 
Is  this  a  mandate  ?  Or  does  it  bear,  the  seal  of  any  Court  i 
It  is  the  seal  of  the  kingdom.] 

Gwrnttff  for  the  prosecution.  It  was  a  matter  of  espe* 
cial  legislative  provision  in  5  Ann.  c.  8.  ihat  the  great  seal 
of  Great  BrUain  diould  thenceforth  be  used  in  all  cases 
where  the  great  seal  of  England  had  bef<  re  been 
used.  It  is  not  demonstrated,  nor  does  it  follow  as  a 
necessary  effect  of  the  union  with  Ireland,  that  without 
this  provision  the  great  seal  of  the  United  Kingdom 
would  be  used  in  all  cases  where  the  great  seal  of  Great 
Briittin  was  formerly  used.  The  articles  of  union  with 
Ireland  pursue  the  act  of  union  with  Scotland  in  no  one 
particular.  All  that  can  be  gathered  from  39  4*  '^^  G.  3. 
13,  that  the  great  seal  of  the  United  Kingdom  is  spoken 
of:  but  no  further  inference  can  be  drawn  from  that 
circumstance^  than  from  the  mention  of  the  great  seal  of 
Great  Britain  in  many  statutes  subsequent  to  the  union 
with  Ireland,  41  G.  .^.  c.  90.  s.  5.  mentions  the  great 
seal  of  England  and  the  great  seal  of  Ireland,  41  G.  3. 
c.  108.  ss.  l,  2.  the  great  seal  of  the  United  Kingdom. 
In  43  G.  3.  c.  160.  *.  25.,  43  G.  3.  c.  96.  s.  1 1 .,  44X3.  3. 
c.  98.  page  193.,  45  G.  3.  c.  91.  s.  1.,  46  G.  3.  c.  54., 
48  G.  3.  c.  80.  *.  2.,  46  G.  3.  c.  128.  ss.  2.  5.  the  great 
seal  of  Great  BrUain  is  spoken  of  and  directed  to  be  used. 
There  is  in  fact  only  one  great  seal  used  in  England, 
which  is  the  great  seal  of  the  United  Kingdom.  The 
old  great  seal  of  Great  Britain  was,  soon  after  the 
nnion  with  Ireland,  destroyed  in  the  presence  of  tlie  Lord 
Chancellor.  The  Admiralty  Courts  have  since  the  union 
sat  and  inflicted  sentence  of  death  by  virtue  of  a  com- 
mission issued  under  the  great  seal  of  Great  Britain,  and 
it  would  be  strange  to  say  the  indictment  is  vitiated  by 
using  the  expression  which  is  the  language  of  so  many 
acts  of  parliament  And  if  the  law,  since  the  Union, 
^  con- 
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1807.  construes  a  statutable  requisition  of  the  gr^at  seal  of 
Great  Britain  to  mean  the  seal  of  the  empire,  and  to  be 
substantially  satisfied  by  the  use  of  the  great  seal  of  the 
United  Kingdom,  it  will  apply  the  same  construction  to 
the  same  words,  when  found  in  an  indictment,  as  it 
would  when  found  in  an  act  of  parliament.  Therefore 
an  allegation  of  the  great  seal  of  Great  Britain  must  be 
considered  as  equivalent  t6  an  averment  of  the  great  seal 
of  the  United  Kingdom ;  and  then  the  evidence  proves 
the  allegation,  so  that  ther^  is  n6  variance. 

£.  It  has  been  the  invariable  pfacticc,  that  to  impeach 
a  commission,  proof  must  be  given  of  a  petitioning  cre- 
ditor's debt  subsisting  before  the  prior  act  of  bankruptcy. 
If  a  man  can  become  a  bankrupt  without  a  subsisting 
debt  to  support  a  commission,  all  the  bankrupt  laws  are 
at  an  end ;  and  therefore  it  is  not  true,  as  asserted,  that 
at  the  trial  a  prior  act  of  bankruptcy  was  proved :  be- 
cause no  evidence  was  produced  of  a  debt  prior  to  the 
bankrupt's  first  departure  from  home.  It  is  decided  by 
the  cases  of  Mercer  v.  Wise,  3  Esp^  N.  jP.  2 1 6.  and  Parker 
V.  Mannings  referred  to  in  Doe  v.  Boulcot,  2  Esp.  597., 
that  it  is  not  competent  for  the  bankrupt  to  impeach  his 
commission  by  proof  of  a  former  act  of  bankruptcy.  No 
such  evidence  probably  existed  here,  for  the  whole  trans- 
action appears  to  have  been  fraudulent :  the  docket  was 
struck  by  the  attorney  of  the  bankrupt,  in  pursuance  of 
instructions  given  him  by  a  boy,  who  was  the  bankrupt's 
clerk  and  nephew. 

3.  As  to  the  third  point,  there  might  be  some  weight 
in  the  argument  used,  if  the  prosecutors,  at  the  trial  of 
this  indictment,  had  relied  on  the  proof  of  the  mere  act, 
of  the  commissioners,  as  conclusive  evidence  of  the  act 
of  bankruptcy.  But  evidence  of  the  prisoner's  being  a 
bankrupt  was  produced  at  the  trial,  precisely  in  the  same 
manner  as  if  no  proceedings  had  been  had  before  the 
commissioners^     Even  if  they  had  received  the  tidstimouy 

of 
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of  an  inadmissible  witness  ;  the  Court  could  not  call  for  1807. 

a  disclosure  of  the  evidence  on  which  their  judgment 
was  founded^  and  review  the  propriety  of  their  deci- 
sion; because  the  bankruptcy  was  a  fact,  which  the 
commissioners  had  competent  authority  to  determine  ; 
and  the  Court  iu  so  doing  would  exercise  an  appellate 
jurisdiction  in  matters  of  bankrupt,  which  it  does  not 
possess.  It  was  proved  that  the  commissioners  declared 
the  prisoner  a  bankrupt.  It  must  be  assumed  that  they 
tttamcd  that  conclusion  by  correct  means  ;  and  it  is 
proved  by  other  evidence  that  what  they  determined  was 
Inie. 

4.  No  stamp  whatever  is  necessary  for  a  commission 
ofbinkrupt ;  the  st.  44  G.  S.  c.  98.  repeals  all  stamps  that 
were  in  force  on  the  10th  October  1804,  and  it  imposes 
DO  new  stamp  on  this  instrument.  For  it  cannot  be  in- 
cluded under  the  words  **  writ,  mandate,  oi  process  that 
**  shall  pass  the  seals  of  any  Court  at  IVestminster  or  the 
^  Court  of  Chancery/*  8cc.  Where  the  great  seal  is 
not  expressly  mentioned,  it  cannot  be  deemed  to  be  com- 
prehended under  general  words  with  seals  of  inferior 
dignity. 

Bolroyd  in  replyi  The  language  used  in  statutes  would 
10  many  instances  be  insufficient  in  pleading ;  many  acts, 
adopting  the  icommon  parlance,  speak  of  the  first  lord  of 
the  treasury  and  admiralty,  and  the  lords  of  the  trea- 
loiy  and  admiralty ;  but  it  would  not  be  sufTicieni  in 
pleading  so  to  denominate  the  lords  commissioners  of 
the  treasury  or  admiralty. 

d.  The  docket  was  material  in  this  case,  for  the  pur- 
pose of  preventing  the  consequence  of  law  that  would 
otherwise  attach  by  virtue  of  46  G.  3.  c.  135.  s.  5.  which 
enacts  that  no  commission  shall  hereafter  be  avoided  by 
reason  of  a  prior  act  of  bankruptcy,  unless  the  petition- 
ing creditor  had  notice  thereof;  because^  by  s  3.  striking 
Vol.  I.  G  a  docket 
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a  docket  is  made  notice.  Where  notice  is  given  the  faw 
IS  left  as  before.  The  only  two  cases  in  which  it  has 
been  held  that  it  is  incompetent  to  the  bankrupt  to  im- 
peach his  commission  by  proof  of  a  prior  act  of  bank- 
ruptcy, were  decided  at  nisi  prius.  The  Court  will  de- 
termine whether  it  will  follow  them,  or  adhere  to  the 
-authority  of  the  older  cases. 

3,  It  is  essential  to  shew  that  the  conni>issioners  duly 
declared  tlie  prisoner  a  bankrupt ;  for  if  they  acted  ille- 
gally^ he  had  a  right  to  rely  on  the  incompetence 
of  the  witness,  to  consider  the  commissioners  as  tres- 
passers, and  to  retain  his  goods  z%  against  all  deriving 
title  under  that  commission.  If  he  was  not  duly  de- 
clared, he  was  not  so  declared  that  the  statute  sentences 
him  to  die  for  concealing  his  effects. 

4.  The  Stat.  44  G.  3.  c.  98.  docs  not  affect  the  argu- 
ment :  for  the  commission  is  not  marked  with  tlie  5s. 
stamp  imposed  by  that  act  on  **  writs,  mandates,  and 
"  process  under  the  seal  of  the  Court  of  Chancery." 

Cur.  adv.  vult  (a.) 

(a)  No  judgment  was  publicly  ly  agreed  that  they  saw  no  reason 
^iven  on  this  case  ;  but  it  was  un-  to  be  dissatisfied  with  the  sentence 
ikntood  that  the  Court  ananimous-  wliich  had  been  pronounced. 


F£b.  5, 1808.        THE  prisoner  afterwards  exhibited  a  petition  to  Ihe 
taintedIS^fe?o^  Lord  Chancellor,  stating  the  facts  above  detailed,  and 
iiy  cannot  be       also  stating  that  on  the  10th  oi  July  1806,  when  he  ab- 
the      sented  himself  from  his  dwelling-house,  he  was  indebted 
to  Hudson  Atkinson,  G.  Medley  one  of  his  assignees,  and 
F.  and  T.   fVilde,  in  the  amount  of  100/.  each,  and  that 


Jieard  by 


Chancellor  to 
supersede   a 
commission    of 
bankrnptissued 
against  him, 

Whether  his  attainder  directly  arose  out  of  the  commission  of  bankrupt,  or  is  wholly 
Irrelevant  to  it. 

A  bankrupt  qannot  be  permitted  to  set  up  a  prior  secret  act  of  bankruptcy  to  im- 
peach his  coou^ion  either  at  law  or  in  equity. 


on 
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on  die  20th  Jii/y  1806,  Hudson  Atkinson  simckn docket 
against  him  ;  and  praying  that  tlie  commission  might  be 
superseded.  This  petition  was  supported  by  an  affidavit 
of  the  factSy  made  by  one  Wallif  a  clerk  of  the  bankrupt, 
and  opposed  upon  the  affidavits  of  the  solicitor  to  the 
c:ommission,  and  Cowell  an  assignee,  which  stated  that 
the  bankrupt's  clerks  and  ^servants  had  kept  out  of  the 
way,  so  that  they  could  not  be  had  to  prove  the  act  of 
bankruptcy  before  the  commissioners  ;  that  upon  the 
trial,  when  the  prboner  would  have  called  WaUis  his 
clerk  to  prove  the  prior  act  of  bankruptcy,  the  Court  re- 
fused to  hear  the  evidence  without  first  having  proof  of  a 
prior  petitioning  creditor's  debt ;  that  WaUis,  who  now 
swore  to  such  debt,  and. also  T.  Wilde  and  G.  Medley, 
were  in  court,  and  were  examined  as  witnesses,  but  not- 
withstanding the  intimation  given  by  tlie  Court,  they 
ofifered  no  evidence  of  any  prior  debt.  They  also  stated, 
that  Atkinson  was  a  minor ;  that  the  docket  was  struck 
upon  his  instructions  by  the  bankrupt's  own  solicitor, 
upon  an  alleged  debt  of  100/.  for  money  lent  by  Atkin- 
son to  the  bankrupt  ;  that  no  entry  could  be  found  in  any 
of  the  bankrupt's  books  of  the  supposed  loan ;  that  At- 
Jdnson  absented  himself  at  the  time  of  tlie  trial,  and  could 
not  be  found  to  give  evidence,  and  expressed  the  depo- 
nents belief  that  tiie  whole  transaction  of  the  docket 
was  fraudulent.  Atkinson  made  no  affidavit  upon  this 
occasion.  The  petition  on  this  day  came  on  to  be  heard 
before 


1807. 
The  King 
Bullock. 


The  Lord  Chancellor. 

A  preliminary  objection  was  taken  on  behalf  of  the 
prosecution,  that  the  petitioner  was  attainted,  and  there- 
fore could  not  bQ  heard  by  the  Court. 
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1807.  The  Solicitor-General,  Hart,  and  Btll,  for  the  prisoner. 

In  examining  the  first  objection,  it  must  for  the  present 
be  assumed  that  all  the  allegations  of  the  petition  are 
proved ;  for  llie  position,  that  the  attainder  prevents  the 
Court  from  Entertaining  this  petition,  goes  the  whole 
length  of  saying,  that  if  the  bankrupt  had  produced  the 
most  indisputable  testimony  that  he  never  had  been  a 
•trader,  that  he  never  had  been  indebted,  the  Court 
•would  equally  be  precluded  from  looking  into  the  circum- 
stances. The  present  case  may  be  argued  with  some 
analogy  to  proceedings  at  common  law  to  reverse  an  at- 
tainder. It  is  admitted  as  a  general  rule,  that  a  person 
attainted  cannot  be  heard  in  a  court  of  law :  that  is,  be 
cannot  sue  for  a  right.  But  he  is  entitled  to  be  heard » 
while  he  states  his  case  for  the  purpose  of  reversing  hr» 
attainder.  The  petitioner  does  not  ask  permission  to  sue 
for  any  civil  right,  but  to  say  his  conviction  itself  is  erro- 
neous ;  and  it  is  not  competent  for  the  prosecutors  to 
object  to  his  prayer  the  existence  of  the  very  attainder 
which  it  is  the  aihi  of  the  petition  to  reverse.  Non  ad" 
mittiturexceptioejasdem  reicujus petit ar  dissolution  Bat'on's 
Elem.  7-  F.  N.  B.  236.  c.  Supersedeas*  If  a  man  be 
;ittainted  on  the  statute  of  provisors,  for  suing  a  citation 
from  Rome^  yet  he  may  have  a  supersedeas*  So  Co. 
Litt»  128.  fl.  "  In  a  writ  of  error  to  reverse  an  utlary, 
*'  utiary  in  that  suit,  or  at  any  stranger's  suit,  shall  not  dig- 
*-^'  able  the  Plaintife  ;  because  if  he  in  that  action 
<*  should  be  disabled,  if  he  were  outlawed  at  several 
*'  men's  suits,  he  should  never  reverse  any  of  them." 
This  pourt,  so  newly  constituted  as  to  its  jurisdiction 
over  bankruptcy,  must  follow  the  maxims  and  course  oC 
the  more  antient  courts.  It  may  consider  itself  as  now 
exercbing  that  part  of  its  jurisdiction  in  which  it  h6K^ 
cognizance  of  origintil  writs,  and  may  at  the  same  time 
eall  in  aid  the  statutes  relating  to  bankrupts.     If  an  ori- 
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giaal  writ  bad  issued  under  circumstances  which  made  it  1807. 

palpably  erroneous,  as  if  through   inadvertence   it  bad 
been  sued  out  contrary  to  a  statute,  and  proceedings  had 
been  thereupon  had  even  to  outlawry  or  attahider^  though 
the  consequence  would  be  that  all  the  subsequent  pro- 
ceedings would  fall  to  the  ground  with  it,  yet  the  Court 
trould  not  on  that  account  hesitate,  instantly  to  supercede 
tbe^  writ.    This  commission  is  quasi  an  original  writ.     It 
may  be  objected  that  the  prisoner  does  not  bring  himself 
within  the  excepted  case,  in  which  attainted  persons  may 
be  heard ;  for  that  the  superseding  of  the  commission  of 
bankrupt,   which  is  the  object  of  the  petition,  will  not 
reverse  the  attainder.     It  is  true  it  will  not  directly  re- 
verse the  judgment  below,  but  it  will  give  the  prisoner  a 
strong  claim  on  the  mercy  of  the  throne,  and  therefore 
by  reason  of  the  analogy,  tlie  Court  will  in  its  discretion 
eatertain  this  petition.    I|  Co.  Dig.  jibatement,  E.  3. 
it  upheld,  that  where  die  cause  of  action  is  forfeited  by 
the  attainder,  the  attainder  maybe  pleaded  in  bar;  other- 
wbe  it  is  only  a  plea  in  abatement.     By  the  stat.  5  G.  3. 
c.  30.  in  the  case  of  a  felony  committed  against  that  act, 
the  forfeiture  to  the  crown,  attendant  on  every  other 
cooviction  of  felony,  is  prevented  from  attaching  upon 
that  property,  the  present  distribution  of  which  it  is  the 
object  of  thb  petition  to  impeach.     This  must  therefore 
be  considered  as  a  case  of  that  class,  in  which  the  at- 
taioder  does  not  create  a  forfeiture  of  the  cause  of  action, 
and  in  which  the  attainder  could  not  at  law  be  pleaded 
in  bar,  but  only  in  abatement.     But  this  Court,  sitting 
here  to  supersede  original  writs,  knows  no  such  defence 
as  a  plea  in  abatement :  therefore  the  attainder  does  not 
preclude  the  prisoner  from  being  heard  here  to  pray  for 
a  di£ferent  ^distribution  of  those  effects.     Assummg  then, 
as  proved,  that  the  attainder  does  not  preclude  the  bank- 
rupt from  being  beard,  the  next  proposition  is,  that  it 
aeitber  was^  in  the  Court  below,  nor  is  it  here^  incompe^ 
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1807.         tent  for  the  bankrupt  to  impeach  the  commission  'Upon 
*  the  facts  now  stated  in  the  affidavits.     \^Lord  Chancellor^ 
I  am  not  iware  of  any  case^  in  which  it  has  been  held 
atlaw;  that  a  bankrupt  may  set  up  his  own  prior  secret 
act  of  bankruptcy  to  avoid  a  subsequent  commission^  or 
to  defeat  an  action.     Several  of  the  Judges  have  told  me 
it  cannot  be  permitted.]     As  soon  as  a  man  hat  com- 
,  mitted  an  act  of  bankruptcy,  however  secret,  he  ceases  to 
possess  any  property.     All  belongs  from  that  moment  to 
his  creditors.     Therefore  at  the  time  of  committing   a 
second  act  of  bankruptcy,  he    has  no  property  against 
which  a  commission  can  issue.     If  a  commission  issues^ 
and  there  is  no  property  to  be  divided  under  it,  a  super^ 
scfhas  goes,  quia  iwprovid^  emanavit.    There  is  no  reason 
^^hy,  for  the   purpose   of  shewing  the  invalidity  of  the 
commission,  the  bankrupt  may  not  be  considered  at  least 
equally  indifferent  and  free  from  interest,  as  if  he  stood 
in   the  relation  of  creditor.     It  cannot  signify  whether 
the  improvidence  of  the  commission  ti  discovered  to  the 
great  seal  through  the  means  of  the  bankrupt  himself,  or 
of  a  creditor.     If  in  consequence  of  a  former  act  of  bank- 
ruptcy, there  was  no  property  to  be  divided  under  the 
commission  of  1806,  it  would  be  a  singular  effect  of  the 
law,  that  the  bankrupt  is  to  suffer  death  for  secretiaig 
his  effects   from  a  class  of  creditors,   who,  a$  it   is  now 
clearly  known,  would  have  no  right   to  participate    in 
those  cfffcts,  if  he  had  not  secreted  them.     The  Court 
has  a  full  discretion  in  superseding  commissions  :  it  may 
either  hear  the  evidence  in  behalf  of  and  against  a  bank- 
pipt's   petition,   and  decide    thereupon,  or    send  him  to 
bring  an  action  at  law.     If  the  bankrupt  is  so  pressed  by 
the  consequences  of  the  commission,  that  if  put  to  his 
action  ^at  law,  he  would  suffer  grievous  inconveniences^, 
the  Court  will  at  once  supersede  the  commission. ,    In 
this  case  tlie  bankrupt  cannot  sjne  at  law. . 

As 
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As  to  tlie  second  pointy  since   two  of  the  assignees,  ISO?. 

Cezcell  and  Medley,  have  made  afBdavits,  but  have  left 
the  bankrupt's  statement  wholly  uitcontradictedy  they 
must  be  considered  as  adnutting  the  truth  of  the  facts. 
But  it  is  urged,  that  the  bankrupt's  omission  to  prove 
the  former  petitioning  creditor's  debt  at  the  trial  is  such 
Jaches  in  faim^  that  he  cannot  now  be  heard  to  prove  it. 
The  humane  spirit  of  the  English  law  surely  will  not 
suffer  laches  to  prejudice  a  man  standing  upon  his  life 
and  death.  The  only  objection  which  remaius,  then,  is 
the  imputation  that  the  docket  struck  by  Atkinson  was 
struck  unfairly,  to  persuade  the  prisoner's  creditors  to 
execute  a  letter  of  licence.  But  even  if  this  were 
so,  yet  no  creditor  whose  debt  did  not  accrue  be- 
fore the  first  act  of  bankruptcy,  could  prove  his  debt 
under  a  commission  issued  thereupon.  And  all  the  cre- 
ditors whose  debts  accrued  previously  to  the  first  act  of 
bankruptcy,  have  a  right  to  take  the  benefit  of  it,  and  to 
secure  for  themselves  the  whole  of  the  bankrupt's  pro* 
perty.  By  the  46  G.  3.  c.  135.  s.  3.  it  is  provided  that 
striking  a  docket  shall  be  in  all  events,  if  there  were  any 
act  of  bankruptcy  whatever,  (not  that  only  on  which  the 
docket  was  struck,  however  irrelevant  might  be  the  act 
of  bankruptcy  proved,  however  invalid  the  docket,  how- 
ever bad  the  character  of  the  petitioning  creditor's,)  no- 
tice of  a  prior  act  of  bankruptcy.  The  policy  of  that 
clause  may  be  doubted.  The  docket  was  struck  eight 
days  after  this  act  received  the  royal  assent,  but  before  it 
was  printed ;  and  it  would  be  a  great  stretch  of  imagina* 
tion  to  suppose  it  was  struck  in  contemplation  of  the 
effect  of  this  statute,  and  with  a  fraudulent  view  to  de- 
feat any  ^bsequent  commission.  The  usual  purpose  of 
striking  a  docket  is  to  indicate  an  intention  of  taking  out 
a  commission,  not  to  prevent  creditors  whose  debts  might 
be  subsequently  incurred  from  sharing  the  fund  with  the 
#thers«     But  it  is  tQ  be  feared  .that  this  mischief  will  in 
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1807.  future  often  rise  from  tbe  Sd  section.     Here  a  prior  act  of 

^pjljp^'^-^       bankruptcy  had  really  been  committed  :  the  petitioning 
r.  creditors  had  the  constructive  notice  of  it  which  is  cre- 

ated by  this  clause ;  consequently  the  new  law  does  not 
attach  upon  the  present  case  ;  but  it  must  be  considered 
upon  the  law,  such  as  it  before  stood ;  which  was,  that 
a  secret  act  of  bankruptcy,  a  private  transaction,  was 
deemed  notorious  to  all  the  world.  An  additional  reason 
for  superseding  this  commission  may  be  drawn  from  the 
latter  part  of  the  first  section  of  5  G.  2.  c.  30.,  which 
distributes  "  such  felon's  goods  among  the  creditors 
seeking  relief  under  such  commission."  The  consequence 
of  this  attainder  will  be,  that  the  property  of  the  bank- 
rupt will  be  divided  among  a  class  of  creditors  not  en- 
titled to  it.  In  a  suit  in  equity  this  Court  will  take  no- 
tice of  certain  things  for  tbe  benefit  of  persons  who  are 
not  parties  to  the  proceedings,  and  will  protect  their 
rights.  ILord  Chancellor.  We  know  that  a  prior  act 
of  bankruptcy,  set  up  in  a  court  of  law,  will  not  now 
avail,  unless  a  petitioning  creditor's  debt  be  shewn  to 
exist  prior  to  the  act  of  bankruptcy  ;  but  it  is  not  re- 
quired to  be  shewn  that  the  creditor  ever  meant  to  take 
out  a  commission  upon  that  debt :  the  law  at  present  i^ 
somewhat  anomalous  in  this  respect.] 

Leach ^  Ctillen,  and  Bolland,  against  the  petition.  The 
attainder  has  put  the  bankrupt  out  of  the  protection  of 
the  law,  and  while  it  stands  he  cannot  be  heard.  Lord 
Bacons  maxim,  "  Exceptio  non  admittitur  ejusdem rei  cw- 
juspetitur  dissolutio"  is  not  applicable  in  this  case;  because 
this  petition  is  not  a  proceeding  to  reverse  the  attainder. 
[^Lord  Chancellor.  Certainly  my  superseding  the  com- 
mission cannot  reverse  the  attainder  at  law.]  Very  little 
is  found  in  the  books  on  the  subject  of  attainder.  Black- 
stone,  J.  has  said  that  an  attainted  person  is  completely  out 
of  the  protection  of  the  law,  4  Cowi.  380.    The  case 
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cited  from  FUzherbert,  where  a  person  was  put  out  of  the  1807. 

protection  of  the  law  under  the  statute  of  provisors,  is       tT^k^^ 
not  applicable ;  for  that  is  part  of  his  punishment :  so,  v. 

outlawry  is  a  part  of  the  punishment :  and  the  person  la- 
bouring under  these  disabilities  is  entitled  to  try  whether 
bis  punishment  is  legally  inflicted.  But  the  attainder  in 
this  case  is  no  part  of  the  prisoner's  punishment ;  it  is  a 
legal  effect  of  the  judgment  pronounced  against  him. 
This  case  must  be  considered  in  the  same  manner  as  if 
the  prisoner  had  committed  a  robbery,  or  any  other  fe^^ 
lony,  and  at  the  same  time  had  been  desirous  to  super-* 
sede  his  commission.  It  is  clear  that  he  could  not  have 
been  heard  for  that  purpose.  The  Court  is  not,  as  was 
asserted,  now  sitting  in  conusance  of  original  writs ;  it 
has  no  jurisdiction  to  issue  original  writs  in  any  criminal 
case ;  consequently  it  can  have  none  ^o  review  them. 
The  Court  is  requested  to  sit  here,  in  order  to  furni:>h 
evidence  for  a  case,  upon  which  the  prisoner  may  peti- 
tion the  Crown  for  a  writ  of  error  to  reverse  the  attain* 
der.  It  will  not  accede  to  that  request :  for  in  the  hu- 
manity which  occasioned  the  opinion  of  the  Judges  to 
be  taken  on  the  case,  the  bankrupt  has  had  all  the  be* 
Defit  which  he  cpuld  hope  to  derive  from  a  writ  of  error. 
To  entertain  this  petition  would  be  to  grant  a  new  trial 
in  a  criminal  case,  a  proceeding  unknown  to  the  law  of 
England.  Pleas  in  disability  of  the  person  are  familiar  to 
courts  of  equity  as  well  as  of  law,  though  the  term 
^'  abatement"  may  not  be  in  use  here.  The  argument 
drawn  from  the  5  G.  Q.  c.  50.  supposes,  that  the  goods 
of  which  the  statute  deprives  the  crown,  would  otherwise 
have  accrued  to  the  crown  from  the  bankrupt  himself, 
not  from  the  creditors  :  whereas,  witliout  the  aid  of  this 
act,  they  would  have  become  the  property  of  the  credi- 
tors by  the  act  of  bankruptcy,  at  a  period  long  antecedent 
to  the  title  of  the  crown,  which  could  accrue  only  by 
the  subsequent  conviction  and  attainder.     If  the  prisoner 

had 
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1807.  had  proved  upon  his  trial  the  case  which  he  now  dis- 

closes, still  he  must  have  been  convicted  ;  for  he  would 
still  have  been  guilty  of  felony.  It  does  not  follow  even 
if  the  commission,  was  invalid,  that  it  imposed  no  obliga- 
tion on  the  bankrupt :  on  the  contrary,  a  bankrupt  must, 
at  all  eventsi  surrender,  and  appear,  and  substantially 
conform  to  his  commission.  If  it  were  otherwise,  the 
consequence  would  be,  that  a  bankrupt  might  reserve  a 
secret  act  of  bankruptcy  to  defeat  the  claims  of  all  cre- 
ditors under  any  commission  founded  on  a  later  act  of 
bankruptcy,  a  privilege  wliich  would  discharge  all  the 
obligations  of  the  bankrupt  laws.  In  1 1  Fes.  409.  Ex 
parte  Jones,  the  Court  refused  to  receive  a  petition  for 
superseding  a  commission,  lliough  admitted  to  be  ground- 
less, until  the  party  had  suiTendercd  ;  and  said,  *^  he 
has  committed  a  felony."  In  the  case  Ex  parte  Tomhin- 
tanf  10  Ves»  lOfl.,  where  the  bankrupt  was  committed  for 
not  giving  satisfactory  answers  to  the  commissioners,  the 
Court  doubted  whether  it  had  power  to  discharge  him 
upon  petition,  though  with  the  consent  of  his  assignees ; 
and  put  him  to  his  writ  of  habeas  corpus.  In  Mercer  v. 
Wise,  3  Esp.  N.  P.  Cas.  216.  it  was  not  lightly  said  by 
Lord  Kenyan,  "  the  bankrupt  would  have  committed  a 
felony,  if  he  had  not  surrendered."  So,  in  this  case,  a 
felony  has  been  committed,  whether  the  commission  is  • 
invalid  or  not.  It  is  not  competent  for  the  bankrupt  to 
oppose  to  the  validity  of  this  commission  the  prior  act  of 
bankruptcy.  Lord  Kenyan  so  decided  in  Mercer  v.  Wise. 
The  intention  of  the  46  G.  3.  was  to  diminish  the  eflFect 
of  secret  acts  of  bankruptcy:  the  interpretation  con- 
tended for  would  give  it  a  greater  extent  than  before 
prevailed.  Before  this  act  only  a  petitioning  creditor's 
debt  and  an  act  of  bankruptcy  were  necessary  in  order  to 
impeach  a  commission  :  the  intention  of  this  statute  was 
to  require  something  more  for  this  purpose,  notice  either 
exprestS  or  implied  ;  and  it  is  argued^  contrary  to  tb^ 

spirit 


Bullock 


119  THE  FORTY-EIOHTH  YeAE  OF  GEORGE  HI.  ftl 

Spirit  of  the  act,  upon  the  M'ords  ''  although  it  shall  be  1807* 

aftenn'ards  superseded/*  that  an  invalid  commission^  or  a       ^tiTk^^ 
fraudulent  docket,  (for  such  upon  the  evidence  this  must      .  ^^    m> 
be  considered,)  is  notice    for  this    purpose,   equally  as 
much  as  if  it  were  legal.  Le  Blanc  J.  held  that  the  construc- 
dou  contended  for  by  the  prisoner,  would  defeat  the  act : 
and  that  it  must  be  a  docket  struck  for  the  purpose  of  sup- 
porting a  commission.     It  appears  reasonable  to  restrict 
thb  effect  to  a  legal  commission  and  legal  docket,  if  the 
WQrds  of  the  act  do  not  imperatively  suggest  a  different 
construction.     [^Lord  Chancellor.    A  docket  may  be  ir- 
regularly struck,  with  a  bonajide  inlentioii  to  sue  out  a 
commission  upon  a  real  act  of  bankruptcy.]    Another 
ground  taken  below  was  that  a  prior  docket  had  been 
struck,  and  that  two  commissions  of  bankruptcy  could 
not  exist  at  the  same  time,  and  cases  were  cited  in  which 
this  has  been  decided ;  but  ail  these  cases  went  back  to  an 
earlier  period  than  the  origin  of  the  most  important  part 
of  the  bankrupt  code,  the  5  G.  2.  c.  SO.:  so  that  the 
Court  is  now,  for  the  first  time  since  the  passing  of  that 
act,  called  upon  to  decide  this  point,  and  to  entertain, 
Trhile  sitting  on  bankrupts,  an  appeal  from  the  judgment 
of  the  commissioners  of  oyer  and  terminer  and  generSiI 
goal  delivery.     In  such  as  case  a  this,  if  the  Court  could 
at  all  interfere,  it  would  only  direct  an  issue  at  law  to 
try  whether  the    prisoner  was  a  bankrupt    or  not,  and 
whether  there  was  or  was  not  a  good  petitioning  creditor's 
debt :  these  questions  were  directly  put  in  issue  by  the 
trial  below,  though  in  a  criminal  jurisdiction  ;  and  the 
bankrupt  has  been  aided  by  all  the  astuteness  of  the 
Judges  in  favour  of  life.     ITie  counsel  for  the  prosecu- 
tion also  dwelt  on  the  fact  of  the  docket  being  struck 
immediately  after  the  passing  of  the  act,  and  on  the  other 
circumstances   above    stated,   as   strongly   indicative   of 
fraud  ;  and  observed  that  it  did  not  lie  within  the  know- 
ledge of  the  assignees  to  admit  or  d§iiy  the  debt  sworn 

to 
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1807.  to  be  due  to  fVilde,  and  that  Medky  having  proved  debts 

^^!^r^v^  under   this    commission^  coi^ld   not  prove    them   under 

f>'  atiother. 


BULLOCE. 


The  Solicitor-General  in  reply^  In  this  case  the  attain- 
der never  could  be  reversed  by  vrrit  of  error,  because  there 
is  no  error  apparent  on  the  record.  No  more  proper 
proceeding  could  have  been  devised  than  a  judicial  discus- 
sion before  the  Lord  Chancellor,  part  of  whose  most  so- 
lemn duty  it  is  to  inform  his  Majesty  on  the  propriety  of 
signing  death  warrants.  As  to  the  argument  that  this 
remedy  is  not  competent  io  the  prisoner,  theie  can  be  no 
doubt  that  the  facts  proved  would  enable  a  creditor  to 
supersede  the  commission  :  they  will  enable  Medley  to  do 
it:  he  may  permit  this  commission  to  stand  till  after  the 
execution  of  the  prisoner,  and  then  may  sue  out  another, 
by  which  he  may  appropriate  the  whole  fund  to  himself 
in  exclusion  of  the  latter  creditors.  In  the  case  of  Ry^ 
land  the  engraver,  it  is  said  that  a  commission  issued  after 
his  attainder,  f  The  Lord  Chancellor  referred  to  Mac* 
donald  v.  Ramsey ,  Foster  6l.]  The  Court  below  did 
not  hold  it  indispensable  that  the  docket  must  be 
fitriick  for  the  purpose  of  taking  out  a  commission,  and 
they  considered  perhaps  that  this  docket  was  not  so 
struck ;  but  the  prisoner's  evidence  on  the  trial  was  con* 
jidered  principally  to  fail  in  this  particular,  that  there 
was  then  no  proof  of  a  prior  petitioning  creditor's  debt. 
It  is  an  undoubted  fact  that  a  docket  was  struck,  either 
for  the  purpose  of  suing  out  a  commission,  or  to  prevent 
others  from  suing  it  out.  What  might  be  the  effect  of  a 
case  where  it  was  expressly  proved  that  the  docket  was 
struck  for  the  fraudulent  purpose  of  preventing  subse. 
quent  creditors  from  proving,  is  uncertain  :  but  it  seems 
that  according  to  the  act  such  a  docket  would  preclude 
them.  However,  that  purpose  is  not  proved  here;  and 
the  docket  takes  the  case  out  of  46  G.  S.  c.  135.    Mer^ 

cer 
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ter  and  Wise  is  not  an  authority  to  shew  that  a  bankrupt  1807, 

is  estopped,  for  in  that  case  the  Defendant  was  permitted 
to  attempt  to  prove  the  prior  act,  but  failed  in  it,  and  the 
Plaintiff  had  a  verdict.  No  assignees  will  act  under  the 
present  commission,  for  they  may  at  all  events,  and 
especially  with  the  notice  of  the  facts  which  they  now 
have,  be  called  upon  to  riepay  out  of  their  own  pockets 
all  the  nit>ney  they  may  distribute :  the  commission  ought 
to  be  superseded;  and  nothing  precludes,  that  it  may  h% 
superseded  on  the  application  of  the  baokrupt  himself. 

The  Lord  Chancellor.  If  this  petition  had  been 
presented  to  me  in  an  earlier  stage  of  these  proceed- 
ings, or  if  1  had  not  been  called  upon  by  the  im* 
portance  of  the  case  to  consider  it  a  good  deal  be- 
fore it  was  argued  at  the  bar,  I  could  not  give  jud^ 
nent  now.  I  have  a  very  clear  opinion  on  this  case. 
The  present  question^  in  niy  opinion,  is  not,  what, 
if  it  should  happen  to  be  my  painful  duty  to  advise  the 
sovereign  upon  the  fate  of  this  man,  I  would  advise,  but 
what  I  can  lawfully  do,  sitting  here  as  Chancellor. 
When  che  petition  was  presented,  I  thought  it  extremely 
difficult  to  advise  that  he  could  be  heard  here  for  the 
immediate  object  of  his  petition.  It  is  well  observed  by 
Af r.  Bolland  that  the  effect  is  the  same  as  if  it  were  an- 
other felony.  The  proceeding  in  which  an  attainted  per- 
son or  his  heir  can  be  heard,  is  for  the  direct  purpose  of 
reversing  an  attainder:  but  I  do  not  think  it  fit,  that  th^ 
Chancellor,  sitting  on  bankrupts,  is  here  to  take  his  in- 
formation for  the  King's  conscience,  which  he  is  to  com- 
municate in  another  capacity.  The  preliminary  objec- 
tion has  not  therefore  been  answered.  If  the  bankrupt 
liad  come  hither  before  attainder  to  supersede  his  com- 
mission, 1  could  not  have  permitted  him  to  do  it,  but  by 
means,  which^  I  know  not  how  to  direct  under  his  at- 
taioder.    I  know  that  many  persons  now  living,  whose 

opinions 
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1807.         opinions  t  respect,  would  hold  it  was  not  competent  for 
^^f*^^^^       ibe  bankrupt  to  avail  himself  of  his  prior  act  of  bank«- 
r.  ruptcy.     But  here  has  been  a  trial  on  the  validity  of  the 

commission,  a  trial  of  the  most  solemn  species,  the  most 
interesting  to  the  bankrupt ;  and  in  that  trial  the  good- 
ness of  die  commission  has  been  decided.  I  will  not  say, 
that  proviso  in  the  46th  G.  3.  might  not  better  have  been 
left  out.  I  apprehend  the  practice  is,  that  though  you 
may  set  up  another  act  of  bankruptcy,  you  cannot  set.  it 
up,  without  also  proving  another  petitioning  creditor's 
debt :  and  that  is  here  more  especially  necessary  to  be 
insbted  on,  where  the  other  creditor  is  a  minor  who  could 
toot  give  the  accustomed  bond.  I  will  not  say  whether 
that  docket  was,  or  was  not,  struck  witli  a  view  of  suing 
out  a  commission.  If  the  bankrupt  can  set  up  a  secret 
act  of  bankruptcy,  it  would  lead  to  this  :  be  may  go  on, 
concealing  his  effects,  even  to  the  time  of  obtaining  his 
certificate,  if  the  creditors  do  not  discover  his  conceal- 
ment ;  and  if  they  detect  him,  he  ^as  nothing  to  do, 
but  to  make  mention  of  that  prior  act  of  bankruptcy  to 
shield  himself  from  all  prosecution.  There  are  many  hard- 
ships at  present  attendant  evi  bankrupts ;  but  if  this  were 
law,  tbere  would  be  a  much  greater  one  attendant  on 
creditors.  I  am  of  opinion  I  cannot  relieve  the  bank- 
rupt in  thb  mode  of  proceeding. 

Petition  dismissed  (a.) 

(a)  The  prisoner  was  «flerward»  pardoned  iq>on  condition  of  Imjiu^ 
transportsd  for  ^ki 
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The  King  v.  Gillson.  vet.  i. 

npHE  prisoner  was.  tried  on  the  Slst  of  Sepiember  1807  dictoSt^^ 

at  the  Old  Bailey,  before  Heath  J.,  upon  an  indict-  ^-  ^- '•  ^'^ 

ment  framed  in  pursuance  of  stat.  43  G.  S.  e.,5S.  s.  1.  burning    m 

for  having  ^*  feloniously^   wilfully,  maliciously,  and  un-  tent  ioddimd 

**  lawfully  set  fire  to  a  certain  house,  being  in  the  posses-  S^^!!^[!7*** 


"  sion  of  him  the  said  E.  Gillson,  with  intent  thereby  to  "<>' 

dorseU  an  a 
*[  injure  and  defraud  the  London  Assurance  of  houses  and  stamped  policy 

"  goods  from  fire."     The  prosecutors  proved  the  execu-  deedjteno^ad- 

lion  of  a  policy  by  deed  under  seal,  dated  the  IQth  of  nM«>Weinevh: 
r        -f     -^  ^  dence  against 

May  1806,  whereby,  after  reciting  the  payment  by  the  the  prisoner. 

prisoner  of  a  yeai'*s  premium,  the  London  Assurance  Com- 
pany insured  the  prisoner  to  the  amount  of  620/.  on 
household  goods,  &c.  in  his  dwelling-liouse  called  the 
Golden  Shears,  No.  85.  Wood'Street,  against  any  loss  or 
damage  which  should  happen  to  the  said  goods,  tit  the 
building  aforesaid,  by  fire  on  or  before  the  S4th  day  of 
Jtfite  1807,  and  covenanted  to  continue  libale  upon  the 
same  risk  so  long  as  the  assured  should  pay  the  said  sum 
of  14s.  6d,  before  the  94th  of  June  in  each  succeeding 
year,  and  the  said  corporation  should  agree  to  accept  the 
same.  Upon  this  policy  was  indorsed  a  memorandum^ 
dated  the  l6th  of  September  1806,  stating  that  ''  th« 
"  within  goods,  were  removed  from  No.  85.  Wood-street 
"  to  No.  IS.  Old  Boswell  Court,  which  removal  was 
**  thereby  allowed."  This  indorsement  purported  to  be 
signed  by  two  directors,  by  order  of  the  Court.  On 
the  nth  of  June  1807  the  prisoner  paid  14^.  6J.  and 
took  a  receipt  signed  by  the  secretary  of  tho  company, 
which  expressed  that  payment  to  be  made  for  a  years 
premium  of  assurance  to  the  24th  of  June  1808,  ^'  upon 
*^  the  sum  of  620/.  assured  by  the  said  policy.''  It  was 
proved  by  the  secretary  of  the  company  that  this  receipt 

was 
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1807.  was  marked  with  their  seal ;  that  the  indorsement  upon 

the  policy  was  such  as  was  invariably  made  by  that  office 
on  similar  occasions  ;  that  if  a  loss  had  happened,  the 
company  would  have^paid  it  under  such  an  indorsement  ; 
that  they  considered  themselves  as  much  bound  by  the 
policy,  as  it  then  stood,  as  Ihey  could  have  been  if  the 
prisoner  had  first  effected  his  insurance  after  he  had  be- 
gun to  reside  in  Bosis>eU  Court ;  and  that  after  the  pay- 
ment and  receipt  before  mentioned,  the  insurance  was 
in  force  from  Midsummer  1807  to  Midsummer  1808. 
There  was  sufficient  evidence  that  the  house  was  in  the 
possession  of  the  prisoner,  and  that  he  had  set  fire  to  it, 
and  the  jury  found  him  guilty  upon  the  count  above 
stated. 

Upon  the  application  of  Knapp,  who  was  of  counsel 
for  tlie  prisoner,  judgment  was  suspended  until  the  opi- 
nion of  the  twelve  Judges  could  be  taken  upon  two 
objections :  1 ;  That  the  memorandum  indorsed  on  the 
policy  ought  to  have  been  stamped  with  the  appropriate 
stamp,  either  as  a  policy,  or  as  an  agreement,  the  want  of 
such  a  stamp  rendering  the  contract  invalid,  and  being  a 
fraud  on  the  revenue.  2.  That  the  memorandum  ought 
to  have  been  made  under  the  seal  of  the  corporation. 
The  case  was  argued  this  day  before  eleven  Judges^ 
{Rooke  absente,)  by 

Knapp  for  the  prisoner.  He  contended  that  it  would 
be  extremely,  hard  if  an  instrument  which  would  be  held 
void  in  a  civil  suit,  could  be  given  iu  evidence  against  a 
party  in  a  case  affecting  his  life.  It  is  clear  that  in  case  of 
an  accidental  fire  the  assured  could  not  have  recovered  io 
an  action  on  this  indorsement.  The  want  of  a  stamp  on 
a  parol  lease  foic  three  years,  reduced  to  writing,  is  fatal, 
although  the  lease  would  have  been  good  if  it  bad  not 
been  reduced  to  writing.  Phillips  v.  Prosser,  Bull.  N.  P. 

£69. 
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269.    In  Wkitwell  v.  Dimsdale,  Peake  N.  P.  167.  the         1807. 
issue  turned  on  the  proof  of  an  act  of  bankruptcy  :  an  un-        i^i^^^ 
stamped  agreement  for  an  assignment  by  the  bankrupt  to  «• 

his  sons  of  all  his  effects^  was  produced^  to  prove  that  his 
affairs  were  then  in  a  declining  situation,  but  Lord  Kenyan 
refused  to  hear  it  for  any  purpose  whatever.     In   The 
King  V.  Hawkciwoodf  1  Leach  Cr.  Cas,  293.  even  upon  a 
question  of  forgery.  Lord  Kenyan  thought  the  stamp  was 
necessary.     [Lawrence  J.     Lord  Kenyan  aflerwardi,  in 
the  case  of  Calin  Reculist  in  the  year  1796,  2  Leach  Cr. 
Cas.  811.  and  in  other  subsequent  cases,  approved  of  the 
decision  in  The  King  v.  Hawkestcaad.']     Duties  are  im- 
posed by  5  fF.  ^  M.  c.  21.  s.  3.  and  9  ^  10  W.  3.  c.  25. 
s,  37.  upon  policies  of  assurance  against  fire,  and  by  5  W. 
i^M.  c.  21.  1.  11.  and  10  Ann.  c.  19.  s.  105.,  perpetu- 
ated by  10  Jinn.  c.  26,  s.  73.  *'  no  such  matter  or  thing 
shall  be  available  in  law  or  equity,  or  given  in  evidence,  ar 
odmitted  in  any  caurt"  unless  the  duties  have  been  duly 
paid.  The  stat.  44  G.  3.  c.  98.  schedule  B.  gives,  in  lieu  of 
the  former  duties,  a  new  duty  of  2*.  6d.  for  every  hundred 
pounds  of  the  value  of  property  insured  against  fire.  The 
reason  why  the  Judges  agreed  in  the  cases  of   The  Kir,g 
V.  Hawkeswoodf  The  King  v.  Reculist,  and  The  King  v. 
Morion,  2  East  P.  C.  '955.  that  the  unstamped  instru- 
o>^t  might  be  given  in  evidence,  was,  because  the  ne- 
cessity of  having  a  stamp  was  a  mere  matter  of  revenue, 
»nd  did  not  alter  the  nature  of  the  crime ;  and  because 
It  was  unfit  thafa  man  should  be  permitted  to  avail  liim« 
self  of  his  own  fraud  on  the  revenue,  by  alleging  that 
there  was  «o  stamp  upon  the  instrument  which  he  him- 
self had  forged  ;  but  hei*e  it  is  of  the  very  essence  of  the 
offence,  that  there  should  subsist  a  legally  effective  con- 
tract, without  which  it  cannot  be  held  that  the  prisoner 
acted  with  intent  to  defraud  the  company,  because,  with- 
oot  a  valid  instrument,  it  could  not  lie  within  his  power 
to  command  the  accomplishment  of  his  purpose.    Nei- 
YoL.  I.  H  thcr 
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1807.  ther  is  he  the  maker  of  the  instrument ;  he  is  rather  the 

subject  of  a  fraud  practised  by  tlie  corporation  which 
issues  to  him  this  unstamped  memorandum  as  a  valid 
policy. 

As  to  the  second  point.  A  corporation  cannot  bind 
itself  by  a  mere  agreement,  it  can  only  contract  by  deed, 
and  without  a  contract  which  could  be  enforced,  the 
intent  to  defraud  cannot  be  contemplated. 

Poolcyy  for  the  prosecution,  observed,  that  after  the 
removal  of  the  goods  to  Boswell  Court,  the  corporation 
had  undertaken  by  parol  to  indemnify  the  assured  against 
a  loss  of  them  by  fire  ;  that  a  payment  had  been  made 
upon  the  faith  of  this  undertaking,  and  that  this  was  the 
usual  course  of  dealing  of  the  corporation  ;  and  he  con- 
tended that  the  prisoner  himself  had  shewn  by  his  con- 
duct that  he  considered  this  as  a  beneficial  contract 
because  it  was  in  proof  that  he  had  carefully  taken  the 
policy  out  of  the  house  at  the  time  of  the  fire,  and  had 
delivered  it  to  a  friend  to  keep  for  him.  The  only 
question  is,  whether  there  is  sufiicient  evidence  of  an 
intent  to  defraud  the  corporation.  It  is  argued  for  the 
prisoner,  that  in  point  of  law,  although  a  person  sets  fire 
to  bis  house  with  a  manifest  intention  to  obtain  money 
from  the  insurers,  yet  if  upon  the  instrument  of  assurance 
he  could  not  legally  compel  payment  in  case  of  an  acci- 
dental loss,  the  arson  is  no  crime.  This  argument  is 
urged  to  strengthen  as  well  the  objection  arising  from 
the  want  of  a  stamp,  as  that  which  is  founded  on  the 
defective  nature  of  the  instrument.  But  to  examine  the 
latter  application  of  it,  for  the  present  putting  out  of  the 
question  the  want  of  stamps,  let  the  case  be  put,  that  a 
person  assured  having  secretly  set  fire  to  his  own  house, 
sues  the  insurers  on  the  policy,  and  that  on  the  plea  of 
non  est  factum,  the  Defendants  establish  by  evidence  that 
the  name  of  one  of  the  parties  was  affixed  to  the  instru* 

ment 
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ment  by  attoraey,  under  a  forged  deed  of  procuration.  1807* 

This  would  shew  there  was  no  falid  contract  upon  which       tJ^khic' 
the  Plaintiff  could  compel  payment :  but  could  the  quo  r. 

animo  of  setting  fire  to  the  house  be  doubtful^  after  the 
Plaintiff  had  brought  such  an  action  ?  It  is  not  averred 
in  the  indictment  that  the  goods  were  insured  ;  therefore 
the  policy  was  not  produced  as  evidence  to  prove  the  in- 
surance, which  was  the  direct  object  of  the  instrument. 
It  was  produced  only  for  a  collateral  purpose,  namely,  to 
prove  the  intent.     Nothing  in  the  common  law  prohi- 
bits the  production  of  these  instruments  in  any  case.     It 
is  prohibited  only  by  the  revenue  acts  above  enumerated. 
Subsequent  statutes,  viz.  12  Ann,  si.  2.  c.  9.  s.  14.  30.  G.  2. 
C.19.  ss.  1.5.     5G.3.  c.  35.  «.  4.  10.     16  G.  3  c.  34. 
1.5.    37  G.  3.  c.  90.  ss.  2,  3,  4.  imposed   additional 
duties  on  policies.    The  44  G.  3.  c.  98.  repeals  the  for- 
mer duties,  and  imposes  only  a  duty  of  Is.  on  each  poli- 
cy with  a  further  duty  ad  valorem:  the  8th  section  con- 
finns  the  provisions  contained  in  all  former  statutes  for 
enforcing  payment  of  the  duties.     Throughout  the  whole 
of  these  numerous  acts  the  intention  of  the  Legislature 
in  prohibiting  these  instruments  to  be  given  in  evidence, 
ooless  stamped,  has  been  merely  to  secure  the  payment 
of  the  duties.     The   same   doctrine  then  applies   here 
which  was  recognized  in  Tlie  King  v.  Reculist,  in  which 
case  the  Judges  determined  upon  a  similar  regulation, 
enacted  in  the  stat.  31  G.  3.  c.  25.  with  respect  to  un- 
stamped bills  and  notes :  that  the  Legislature  had  in  con- 
templation only  the  person  who  made  the  instrument, 
and  that  the  act  was  intended  to  hinder  that  person  from 
enforcing  his  contract,  and   thereby  deriving  a  benefit 
from  his  omission    to  pay  the    duty.    The  statutes  of        / 
William  and  of  Anne  confine  the  prohibition  to  the  per* 
ion  who  does  the  act.     1  he  same  argument  also  applies 
here  which  is  used  in  The  King  v.  Iteculist,  that  if  the 
unstamped  instrument  could  .not  be  received  for  any 
H  2  purpose 
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^    1807-  purpose  whatsoever,  it  could  not  be  received  as  evideuce 

The  King        ^°  *"  action   to   recover   the  penalty  for  not  using  the 
Gill'  stamp.     The  act  meant  that  an  unstamped  instrument 

should  not  be  used  according  to  the  intention  of  the  par- 
ties^ as  an  effective  and  operative  instniment  of  such  sort 
as  it  purports  to  be  ;  to  the  end  that  the  person  defraud- 
ing the  revenue  may  be  punished  by  losing  his  security, 
«.    and  in  many  cases  his  debt  also.     But  for  other  purposes 
it  may  be  used.     The  same  law  which  intended  that  the 
instrument   should  be  inadmissible  where  the  effect  of  ex- 
cluding it  would  be   to  punish  the  party,  did  not  intend 
that  it  should   be  also  inadmissible  where  its  exclusion 
would  protect  him  against  the  punishment  due  for  some 
other  offence,  which  was  to  be  proved  by  the  collateral 
evidence  of  this  paper.    Accordingly,  for  tlie  purpose  of 
punishing   offences,  unstamped    instruments    have  been 
uniformly  admitted  in  evidence.     In  The  King  v.  Hawked- 
wood,  long  before  the  passing  of  31  G.  3.  c.  25.  Baldtvyn 
contended  that  the  forged  bill  was  mere  waste  paper  and 
could  not  be  read,  but  the  conviction  was  held  right ; 
and  in  The  King  v.  Morton,  the  Judges  all  agreed  they 
must  be  governed  by  Hawkeszcood's  case.     It  is  not  ne- 
cessary, in  order  to  constitute  a  forgery,  that  the  instru- 
ment should  be  such  as,  if  genuine,  would  be  available  in 
law:     A  man  may  equally  be  defrauded  of  a  voluntary 
as  of  a  compulsory  payment.     In  The  King  v.  Reculist, 
Grose  J.  said, ''  the  question  whether  the  in&ti*ument  is 
"  or  is  not,  a  promissory  note,  depends  on  its  tenor,  not 
''  on   the    circumstance   of   its    being   stamped  or  un- 
*'  stamped."      So,  a  forgery  may  be  committed  ^of  the 
will  of  a  living   person,  although  a   will  can   have   no 
effect  till  after  the  testator's  decease.     Rex  v.  Sterling, 
1  Leach  Cr.  Cas.  117.    Rex  v.  Cogan,  2  Leach  Cr.  Cas. 
503.    The  same  principle  was  recognized  in  the  case  of 
Japhet  Crook,  Str.  901.  who  forged  a  lease  and  release 
containing  so  defective  a  description  of  the  premises  that 

nothing 


c. 
GiLLSON. 
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BOtking  could  have  passed  (hereby  if  the  dee«ls  had  been  1807. 

aathentic.  Cooke  aad  Squires  were  tried  at  the  Old  Bailey  xhe  Kin^ 
.  two  sf  ssions  since,  before  the  recorder,  upon  an  indict- 
ment for  larceny  of  two  bills  of  exchange  and  a  banker's 
check,  the  taking  of  which  is  made  felony  by  2  G.  2. 
c.  25.  s.  3.  By  31  G.  3.  c.  25.  5.  4.  checks  on  bankers, 
in  which  certain  requisites  are  observed,  are  exempted 
from  the  stamp  duty.  The  bills  of  exchange  were  not 
found  on  the  prisoners,  but  the  check  that  had  been  lostT 
with  the  bills  was  found  on  them,  the  tenor  of  which 
omitted  to  state  the  place  where  it  was  drawn,  and  which 
therefore  required  a  stamp.  An  objection  was  made  to 
the  receiving  of  this  in  evidence,  but  the  recorder  said, 
^  Though  the  paper  is  not  a  subject  of  larceny,  it  is 
"  evidence  to  go  to  a  jury,  that  he  who  had  this  in  his 
"  possession,  stole  the  other  things  which  were  lost  to- 
^  getber  with  it/'  So,  if  gold  or  notes,  which  the 
owner  could  not  otherwise  identify,^  were  wrapped  up 
io  an  unstamped  policy,  and  were  stolen,  the  policy  might 
be  given  in  evidence  for  the  purpose  of  identifying  the 
|;old  or  notes. 

Krtapp  in  reply.  In  the  cases  lastly  cited,  the  material 
only  of  the  policy  could  be  used,  as  the  material  of  the 
check  was  used,  for  the  mere  purpose  of  identifying  the 
property  that  accompanied  it,  as  a  handkerchief  or  any 
other  wrapper  might  be.  It  was  not  necessary  to  read 
the  contents  of  the  check  for  that  purpose.  But  the 
tenor  of  it  was  not,  nor  could  be  given  in  evidence  as 
the  contents  of  an  instrument  available  at  law,  in  which 
character  the  prosecutor  seeks  to  give  in  evidence  the 
instrument  in  question.  Where  the  words  of  a  statute 
are  general,  the  Court  will  not  narrow  their  meaning 
when  they  are  to  be  applied  contra  reum.  Neither  of  the 
acts  contains  any  exception  of  particular  purposes,  for 
which    unstamped   instruments  may  be  received.    The 

H  3  37  Geo. 
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1807.  37  Geo.  3.  c.  III.  s,7.  enacts,  that  they  shall  not  be 
received  ^  in  any  manner  whatever/'  Neither  the  ad- 
nais&ibility  of  this  evidence,  nor  the  distinction  of  evidence 
for  a  principal,  and  evidence  for  a  collateral  purpose  is 
recognized  in  any  cases  to  be  found  in  the  books  except 
those  of  forgery,  in  which  the  instrument  produced  has 
been  of  the  false  making  of  the  party  accused.  The  prin« 
ciple  must  be  still  restricted  to  those  cases,  and  as  to  the 
prisoner,  the  point  must  still  be  considered  as  res  Integra. 
On  the  following  day  judgment  was  given  at  the  Old 
Bailey  that  the  prisoner  should  be  discharged  (a.) 

(a)  It  was  ondentood  that  six  judges  out  of  the  eleven  detennined 
that  the  evidence  was  not  admissible. 


EARLY  in  this  term,  Mr.  Justice  J?ooA:e,  whose  health 
had  been  for  some  time  declining,  was  obliged  by  indis- 
position to  absent  himself  from  the  duties  of  his  station. 
He. was  never  afterwards  able  to  resume  them,  and  he 
died  at  his  seat  at  L^mington  in  the  course  of  the  Hilary 
Vacation  1808. 

Vale! 
Qualem  neque  candidiorem 
Terra  tulit^  neque  cut  me  sit  devinctior  alter  ! 


1808. 


CASES 

ARGUED  AND  DETERMINED 

IN  THE 

Courts   of  COMMON   PLEAS, 

AND 

EXCHEQUER-CHAMBER, 

IN 

Hilary  Term, 

In  the  Forty-eighth  Year  of  the  Reign  of  George  III. 


Howard  qui  tarn  v.  Sowerby.  Jan^te: 

npHIS  was  a  penal  action  upon  the  statute  for  usury.      ,^^  ^^^^ 

Bayley  Sent.,  on  behalf  of  the  PlaintiflF,  moved  for  ^>M  not  grant 
^    -^         •*  .        '  permiasionto 

leave  to  compound  upon  terms.     No  verdict  had  passed,  compound  m 

and  Lens  Seijt.  was  mstructed  to  consent  on  the  part  of  Which  part  of 
the  Defendant.  SL«U 

unless  the  con- 
_      ^     .  _„  ^    ,  sent  of  the 

Per  Curiam.    The  consent  of  the  crown  must,  never-  crown  isprevi- 

theless,  be  obtained,  before  the  motion  can  be  granted,  Jl^^ei^i?* 
whether  a  verdict  has  passed  or  not.  ?^\^f^^ 

Rule  refused,  or  not 


H4 
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Jan.  26.       WooD  and  Others,  Assignees  of  Hussey   and 

Others,  v.  Braddick. 

An  admission  rwiJHS    \va»  an  action  brought  to   recover  from  the 
made  by  one  ot     JL     ^  ^      .  ,  ,°  ...  ... 

two  partners,  JJetendant   the  proceeds  of  certain  linens,   which 

hijonofthe       ^'*®   bankrupts,  in  the  year    1796,    had    consigned    for 

partnership,       gajg    ;„    Jmerica,    as    the    Plaintiffs    alleged,   to    the 

concemmg  ...  o     ^ 

joint  contracts  Defendant  jointly  with    one    Cox,   who   was    then  bis 

during  the  part-  partner,    but,    as    the   Defendant    contended,    to    Cox 

T^nt^^^^e  ^°'y-     The  Defendant  pleaded  the  general  issue,  and  the 

to  charge  the    statute  of  limitations  :  at  the  trial  at  Guildhall,  before 
other  partner.  ,         ,  • 

Mansfield  C.  J.  the  Plaintiffs  produced  in  evidence  a  let- 
ter from  Cox,  dated  the  24th  of  June  1804,  stating  a 
balance  of  019/.  to  be  then  due  to  the  bankrupts  upon 
this  consignment. 

It  was  in  proof  that  on  the  30th  of  July  1802,  Brad- 
dick and  Cox  dissolved  tlieir  partnership,  as  from  the  17th 
of  November  ISOO. 


Cockell  and  Lens  Scrjts,  objected,  that  this  letter  being 
written  after  the  dissolution  of  the  partnership,  was  not 
admissible  evidence  te  charge  Braddick,  The  Chief 
Justice  overruled  the  objection,  but  reserved  the  point  : 
and  the  jury  being  of  opinion  that  the  agency  was  under- 
taken by  Cox  on  the  partnership  account,  found  a  verdict 
for  the  Plaintiff. 

Cockell  Serjt.  now  moved  for  a  new  trial.  He  cited  a 
CRse  of  Pelherick  v.  Turner  and  jinother,  tried  in  Mich. 
term  42  Geo.  3.  before  Lord  Alvanlej/  C.  J.  "  Jssumpsit 
for  wages  against  two  Defendants,  who  had  been 
partners.  One  of  them  suffered  judgment  to  go  by 
default  :  the  other  pleaded  non  assurhpsit.  At  the  trial 
the  Plaintiff  proposed  to  read  in  evidence  the  answer, 

which 
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Mrhich  the  first  mentioned  Defendant  had  put  in  to  a  bill  1808. 

in  the    Exchequer,  filed  after  the    dissolution  of  the  part-  Wood 

nenihip  against  the  same  parties  :  the  bill  charged  col-  ^• 

lusion,  and  also  charged  that  the  debt  for  which  this  ac- 
UoD  \i'a8  brought,  had  not  been  paid  :  the  answer  denied 
the  collusion,  but  admitted  the  money  had  not  been 
paid.  X^ord  Alvanley  C.  J .  held  that  it  would  have  been 
good  evidence  against  the    Defendant    who  put  in  the  * 

answer,  but  that  being  made  after  the  dissolution  of  the 
partnership,  it  could  not  be  received  as  evidence  against  ^ 
the  other  Defendant,  and  rejected  it.*'  Cockell  Serjt.  in- 
ferred from  tliis  case,  that  the  evidence  given  by  a  part- 
ner after  the  partnership  had  ceased,  is  not  admissible  for 
the  purpose  of  proving  the  joint  undertaking  of  himself 
and  his  former  partner,  even  tliough  the  former  existence 
of  their  partnership  is  established  by  other  proof. 

Mansfield  C.  J.  Clearly  the  admission  of  one  part- 
ner, made  after  the  partnership  lias  ceased,  is  not  evi- 
dence to  charge  the  other,  in  any  transaction  which  has 
occurred  since  their  separation  :  but  the  power  of 
partners  with  respect  to  rights  created  pending  the  part- 
nership, remains  after  the  dissolution.  Since  it  is  clear 
that  one  partner  can  bind  the  other  during  all  the  part- 
nerslup,  upon  what  principle  is  it,  that  from  the  moment 
when  it  is  dissolved,  his  account  of  their  joint  contracts 
should  cease  to  be  evidence  ?  And  that  those  who  are  to- 
day as  one  person  in  interest,  should  to-morrow  become 
entirely  distinct  in  interest  with  regard  to  past  transac- 
tions which  occurred  while  they  were  so  united  ? 

Heath  J.  Is  it  not  a  very  clear  proposition,  that 
when  a  partnership  is  dissolved,  it  is  not  dissolved  with 
regard  to  things  past,  but  only  with  regard  to  things  fu- 
ture ?  With  regard  to  things  past,  the  partnership  con- 
tinues, and  always  must  continue. 

Cockell  took  nothing  by  his  motion. 


CASES  IN  HILARY  TERM 


•^*"»-27.  Clarke  v.  Cretico. 

«wn»^!Jri-  T^HE  Defendant,  who  was  slated  to  be  consul  gene, 
▼ilegedfroman  ral  of  the  Sublime  Porte  in  London,  behig  in  custody 

under  an  arrest,  a  rule  nm  was  obtained  m  the  last  term 

for  his  discharge. 

Bayley  Serjt.,  in  the  same  term,  shewed  cause  against 
the  rule.  He  contended,  1st,  That  in  fact  the  appoint- 
ment of  the  Defendant  had  been  expressly  revoked. 
2dly,  That  the  privilege  from  arrest  did  not  extend  to 
the  office  of  consul.  It  is  not  conferred  by  any  statute  : 
the  act  of  7  Ann.  c.  12.  speaks  only  of  "  ambassadors  or 
**  other  public  ministers.**  But  a  consul  is  not  a  public 
minister,  rattel,  B.  2.  c.  2.  s.  34.  It  is  no  part  of  bis 
office  to  transact  business  between  the  two  states.  The 
principal  objects  of  his  appointment  are  to  decide  con- 
troversies among  persons  of  his  own  nation,  and  to  give 
them  from  time  to  time  such  advice  and  information  as 
may  be  necessary  for  the  direction  of  their  conduct,  and 
for  the  regulation  of  their  commercial  concerns.  In 
BarbuiCs  case,  Cases  Temp.  Talb.  281.^  although  there 
was  no  decision  upon  this  point,  yet  the  opinion  of  Lord 
Talbot  was  against  the  privilege.  To  extend  the  exemp- 
tion to  persons  in  this  situation  would  be  attended  with 
much  inconvenience ;  because  they  are  generally  engaged 
in  trade,  and  are  frequently  subjects  of  the  country  in 
which  their  office  is  exercised.  Neither,  according  to 
the  best  authorities,  is  the  person  of  a  consul  privileged 
from  arrest  by  the  law  of  nations.  Wicquefort,  in  his 
treatise  entitled  Ti^e  ^i7t&a^sj(f(?r,  B.  1.  s.  5.,  observes, 
^'  that  consuls  are  only  merchants,  who,  notwithstand- 
ing their  office  of  judge  in  the  controversies  (hat  may 
arise  between  those  of  their  own  nation^  carry  on  at  the 

same 


IN  THE  Forty-eighth  Year  of  GEORGE  III.  107 

same  time  theii  own  traffic,  and  are  liable  to  the  justice  1898. 

of  the  place  where  they  reside,  as  well  in  criminal  as  civil 
matters ;  which  is  altogether  inconsistent  with  the  quali- 
ty of  public  minister."  But,  3d!y,  this  appointment 
being  derived  from  the  late  Sultan  Selim,  is  determined 
by  the  deposition  of  that  monarch.  Several  months  have 
elapsed  since  that  event ;  the  defendant  has  continued  to 
reside  in  this  country,  and  if  the  privilege,  provided  it 
ever  existed,  be  held  still  to  continue,  no  period  can  be 
assigned  for  its  termination. 

Best  Serjt.  contri,  denied  that  the  Defendant's  ap- 
pointment had  been  revoked.  2dly,  As  to  the  general 
question  whether  a  consul  was  privileged  from  arrest,  he 
observed,  that  in  the  case  of  Triquet  v.  Bath,  3.  Burr.  1481. 
Lord  Mansfield  recognizes  and  confirms  the  doctrine 
laid  down  in  BarbuWs  case  by  Lord  Talbot^'  who  "  de- 
"  clared  his  clear  opinion  that  the  law*  of  nations  in  its 
^  full  extent  was  part  of  the  law  of  England.^'  It  would 
be  sufficient  therefore  to  shew  that  by  the  law  of  nations, 
a  consul  is  entitled  to  this  privilege,  without  enquiring 
whether  he  is  in  the  strict  sense  of  the  words  a  public 
mbister.  Faliel,  B.  2.  c.  2.  s.  34.  in  treating  the  sub- 
ject, observes,  "  that  the  sovereign,  by  the  very  act  of 
receiving  him,  tacitly  engages  to  allow  him  all  the  liberty 
and  safety  necessary  to  the  proper  discharge  of  his  func- 
tions, without  which  the  admission  of  the  consul  would 
be  nugatory  and  delusive.  His  functions  require  that  he 
should  be  independant  of  the  ordinary  criminal. justice  of 
the  place  where  he  resides,  so  as  not  to  be  molested  or 
imprisoned,  unless  he  himself  violate  the  law  of  nations 
^''by  some  enormous  crime.**  With  respect  to  the  opinion 
of  Wicquefort  he  has  also  shewn,  (lb,)  that  the  instances 
to  which  that  writer  refers  contradict  the  position  which 
they  are  cited  to  establish.  It  is  admitted  that  in  Bar- 
buift  case  there  was  no  decision  against  the  claim  ;  and 

the 
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1808.  the  reporter  mentions  in  a  note^  that  '*  the  person  wa9 

afterwards  discharged  by  the  secretary's  office  satisfying 
the  creditors/'  so  strong  was  the  opinion  in  favour  of  the 
privilege.  Though  it  sometimes  happens  tlxat  a  consul 
is  a  native  of  the  country  in  which  his  office  is  exercised^ 
the  government,  if  it  thinks  proper,  may  refuse  to  admit 
a  subject  to  act  in  that  character  : — the  supposed  incon- 
venience arising  from  this  circumstance  may  therefore  be 
easily  obviated.  As  to  the  3d  point,  he  denied  that  the 
Defendant's  privilege  was  affected  by  the  deposition  of 
his  sovereign.  '*  A  minister,  notwithstanding  the  death 
of  his  master^  still  continues  to  be  the  minister  of  the 
nation,  and  as  such,  is  entitled  to  enjoy  all  the  rights 
and  honours  annexed  to  that  character."  Vattel,  B,  4. 
€.  9-  s*  126.  It  is  his  duty  to  remain  in  the  country  to 
which  he  has  been  sent,  until  the  pleasure  of  his  new 
sovereign  be  known.  ''If  he  be  recalled  or  dismissed, 
though  his  functions  cease,  his  rights  and  privileges  do 
not  immediately  expire ;  he  retains  them  till  his  return 
to  his  sovereign,  to  whom  he  is  to  make  a  report  of  his 
mission."     lb.  s.  125. 

Mansfield  Ch.  J.  It  has  not  been  clearly  proved 
that  the  Defendant  hel^  the  office  of  consul  at  the  time 
of  the  arrest.  The  general  question  is  undoubtedly  of 
importance ;  but  it  is  not  necessary  that  the  Court  should 
come  to  any  determination  upon  it  at  present.  The 
office  of  consul  is  indeed  widely  different  from  that  of  an 
ambassador ;  but  still  the  duties  of  it  cannot  be  performed 
by  a  person  in  prison.  Yet  I  should  have  some  difficulty 
in  deciding  in  opposition  to  Wicquejort,  who  is  an  au- 
thority of  great  weiglit,  and  without  any  determination 
upon  the  question,  (for  in  the  case  before  Iiord  Talbot  there 
was  no  decision,)  that  a  consul  is  entitled  to  this  privi- 
lege. The  words  of  the  statute  are ''  ambassador  or  other 
public  minister.''    But  ^a  consul  is  certainly  not  a  public 

minister. 
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tniDisten  Let  the  case  stand  over  till  it  shall  be  ascer- 
tained by  further  evidence  whether  the  appointment  of 
the  Defendant  has-been  revoked. 


1808. 


Clarks 

r. 
Crbtico* 


Batfley  having  now  produced  an  affidavit,  by  which  it 
appeared  that  the  Defendant  had  been  dismissed  from  his 
office  in  the  month  of  December  1806^ 

The  Rule  was  discharged. 


Marsh  and  AHOther  v.  Newell. 


Jm.  26. 


1>£ST  Sent,  on  a  former  day  had  obtained  a  rule  nisi   .  I^  »Plafaitiff 
X#  .  .  ...     ^posit  a  nego- 

to  cancel  the  bail-bond  which  had  been  given  ui  this  tiable  instni- 

action^and  to  stay  all  further  proceediqgs  therein,  upon  he  is' suing,  at 

affidavits  which  stated,  that  the  PlaintiflF,  on  the  13th  ^^„^ouihf 

day  of  December  last,  arrested  the  Defendant  upon  a  note  ^^  action,  he 

does  not  there- 
for $201.  drawn  by  the  Defendant,  and  payable  to  the  b^  part   with 

Plaintiff  or  bearer  ;  tha  the  Plaintiff,  being  indebted  to  SSn'ilALltfthJ 

one  Frosi.  on  the  17th  of  December  pzid  over  this  note  to  depository  snes 
'  ^  *^  on  the  same  m- 

him  ;  that  Frost  still  held  it,  and  was  duly  entitled  to  stnunent,  the 

hold  it,  and  that  he  also  had  arrested  the  Defendant  upoo  at  the  instance 

the  same  instrument.  ^t^.LPfS'*" 

ant. s toy  the 

proceedings  in 

r»      1      ri     .  •  «  i**  1     •  1  .  1    ^®  ^^^  action. 

Bayley  herjt.  now  shewed  cause  on  affidavits,  which      Semb,  That 

stated,   that   the   Plaintiff  had  deposited  this  note  with  J^t^2i"nS'e*'d*^ 

Frost,  not  as  a  payment  in  satisfaction  pro  tanto,  but  Po^^^T  fro™ 
'  .  .         suing  on  the  in- 

Berely  as  a  collateral  security,  and  had  at  the  same  time  strdment,  on 

informed  him    of  the  action   which   was  Uhen  pending,  he  receivmg  it 

He  therefore  contended  that  the  Plaintiff  had  not  parted  Jl^g^'i^'^fije^ 

pending,  must 
be  considered  as  having  consented  that  the  first  action  shall  proceed. 

with 
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with  his  right  of  action,  and  was  entitled  to  proceed  to 
recover  the  sum  secured  by  the  note. 

Best,  contra.  The  Plaintiff  having  parted  with  the 
note,  has  lost  his  right  to  proceed  with  the  action  :  but 
even  if  this  be  considered  only  as  a  qualified  deposit, 
and  that  the  effect  of  it  is  only  to  suspend  the  right  of 
action,  the  Plaintiff  is  not  entitled  to  hold  the  bail-bond 
in  the  mean  time. 

The  Court  at  first  recommended  that  the  note  should 
be  deposited  with  the  prothbnotary,  and  that  the  first 
action  only  should  proceed,  for  the  benefit  of  both 
Plaintiffs  ;  but  Frost  was  not  before  the  Court  to  accede 
to  this  proposal. 

Per  Curiam.  Tlie  Plaintiff  could  not,  after  having 
parted  with  the  possession  of  the  note,  commence  an 
action  on  it ;  but  as  he  accompanied  his  transfer  with 
notice  of  the  action  which  was  pending,  Frost  could  not, 
after  this  notice,  be  permitted  to  bring  a  second  action 
against  the  Defendant;  for  the  circumstances  infer  hb 
consent  that  the  first  action  should  proceed.  The  Plain- 
tiff's possession  of  the  bail-bond  cannot  be  hurtful  to  the 
Defendant,  provided  that  he  is  not  liable  to  subsequent 
arrests. 

R4ile  discharged. 
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The  King  t;.  The  Sheriff  of  London,  in  Pea-      ^"^  «•• 
COCK  V.  Leigh. 


4   Bailable  writ  having  issued  at  the  suit  of  Peacock,  re-  ^logt  proved 

turnable  in  last  Easter  term,  the  sheriff  was,  on  the  •e«n»5?^»^ 

'         .  'riff  within  a 

15th  of  April,  ruled  to   return  the  writ ;  but  he  wa^  not  reasonable 

served  with  a  rule  to  bring  in  the  body  till  tlie  7di  of  thatia  elapsed, 

November  following,  at  which  time  the  Defendant  hav- ^^J|^^  2^, 

ing  absconded,  and  the  bail  below  having  become  bank-  riff,  although  he 

^  .    .,  ,  .  .  ,  ,      hadbeende- 

nipts,  no  bail  to  the  action  were  put  in,  and  an  attach-  layed  by  listeo- 

ment  issued.     Best  Serjt.  had  on  a  former  day  obtained  a  ^r  ao^^ro- 

rale  to  aetit  aside.  ^^^^v 

Sellon  Serjt.  now  endeavoured  to  support  the  attach- 
ment upon  an  affidavit  which  stated  that  the  Plaintiff 
had  during  the  whole  of  Easter  and  Trinity  terms  been 
amused  by  the  Defendant  with  offers  of  compromise^ 
^Yfaich  eventually  proved  ineffectual ;  and  that  in  Easter 
term  last  the  bail  were  solvent ;  and  he  contended  that 
the  negociation  was  no  reason  why  the  Plaintiff  should 
lose  his  remedy  against  the  sheriff. 

The  Court  held,  that  the  negociation  did  not  supersede 
the  necessity  of  proceeding  within  a  reasonable  time 
against  the  sheriff.     If  he  had  been  a  party  to  the  pro-  , 

posals,  the  consequence  might  have  been  different.  No 
^nie  had  been  precisely  fixed  to  limit  the  sheriff's  liabili- 
ty, but  two  terms  and  a  long  vacation  had  in  this  case 
elapsed  before  any  proceedings  were  had ;  and  the  pre- 
aeot  application  was  much  too  late. 

Rule  absolute  with  Costs  (a.) 

<«)  Vide  Rix  v.  Sheriff  i^f  Surrey,  7  Term  lUp,  45«. 
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1808. 

Jan.  29.  Lightly  v.  Clouston. 

ITie   master  npHIS  was  an  action  of  indebitatus  assumpsit  **for  work 
of  an  ap^ren-     JL 
tice,  who  has  "  and  labour  performed  for  the   Defendant   at  his 

fhmihisfler^ce  '^  request,  by]  one  Thomas  Sinclah,  the  apprentice  of  tlie 

^oth^r^^InoT'  "  PlaintiflF  legally  bound  to  liim  by  indenture,  for  a  term 

may  waire  his  «  of  years  at  the  time  of  tlie  work  and  labour  so  j>er- 
action  for   the  ^,    .  ...  ,  .      ,  ,  ,  ^ 

tort,  and  bring       formed   existing   and  uncxpued,    and    to    the  protib^ 

d^bU^^  «L'""  "  3"^  i:eceipt8  of  whose  work  and  labour  the  Plaintiff 

itumpsit  for       «<  vvas,  as  the  master  of  the  said  apprentice,  by  law  en- 

U'ork   and    hi-  .  ^  rr  '     j 

boHr  done  by  "  titled."     The  Defendant,  seduced  the  apprentice  from 

agaimftheper'  ^"  board  the  Plaintiff's  ship  in  Jamaica,  ^nd  employed 
otolv^^^  l^^d  ^^^  ^^  ^  mariner  to  assist  in  navigating  his  own  ship 
Ww.  from  Port  Royal  home.     The  cause  was  tried  at  the  sit- 

tings after  Trinity  term  last  before  Mansfield  Ch.  J.  The 
jury  found  a  verdict  for  the  Plaintiff,  subject  to  the  opi- 
nion of  the  Court  on  the  following  objection,  namely, 
that  the  Plaintiff  ought,  to  have  declared  in  a  special  ac- 
tion on  the  case,  and  that  indebitatus  assumpsit  would 
not  lie. 

Accordingly  Best  Serjt.  having  on  a  former  day  ob» 
tained  a  rule  nisi  for  setting  aside  the  verdict  and  entering 
a  nonsuit, 

Shepherd  Serjt.  now  shewed  cause.  It  has  been  de-' 
cided  that  this  declaration  is  good,  in  the  case  of  Ead€S  v. 
l^andeput,  5  East,  39*  which  was  an  action  brought  ex- 
pressly for  the  wages  earned  by  the  Plaintiff's  apprentic^^, 
who  had  been  improperly  impressed,  and  compelled  tp  . 
serve  on  board  a  ship  of  war  ;  and  tlie  Court  there  beld 
that  the  Plaintiff  might  recover.  Barber  v.  Dennis, 
1  Salk.  68.  The  widow  of  a  waterman  was  held  to  be 
entitled  to  two  tickets  which  had  been  learned  by  her 

apprentioe 
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apprentice  duriog  bis  service  at  sea.    In  Smith  v.  Hodion,         1808. 

4  Term  Rep.  9.11.  the  Court  expressly  determined,  that        liohtly^ 

although  trover  would  have  lain  for  the  fi^oods,  yet  the  f* 

^        '  ''  Clouston: 

assignees  ^  might  affirm   the  fraudulent  contract  of   the 

bankrupt,  and  recover  the  price  as  upon  a  sale  made  by 

themselves. 

Beti  Seijt.  contri.  The  case  of  Eades  v.  Fandepui^  as 
it  is  DOW  stated,  cannot  be  law.  An  action  might  per- 
haps have  been  maintained  in  that  case  to  recover  the 
wages  in  the  shape  of  damages  for  the  tort ;  but  all  the 
work  and  labour  which  the  apprentice  there  did,  must 
have  been  done  for  the  king ;  since  even  the  services  of 
loch  servants  as  are  allowed  to  the  captain  of  a  king's  ship 
are  wholly  gratuitous  to  him.  And  if  the  apprentice 
worked  for  the  kin^,  that  action  could  not  be  maintained 
i^tnst  the  captain.  Macheath  v.  Haldimandf  I  Term 
Rep.  172.  Barber  v.  Dennis  was  a  case  of  trover,  which 
can  furnish  no  authority  for  this  form  of  action,  and  it  is 
of  the  less  weight  because  one  point  which  is  there  re- 
ported cannot  be  law,  namely,  that  it  is  immaterial  whe- 
ther the  person  who  performed  the  service  was  legally  an 
apprentice  or  not.  The  analogy  drawn  from  that  class 
of  cases  in  which  goods  have  been  tortiously  taken  and 
lold,  and  the  Plaintiffs  have  been  permitted  to  waive  the 
trespass,  and  sue  for  the  proceeds  of  the  sale,  as  money 
kad  and  received  to  their  use,  is  not  applicable  here.  It 
is  of  pernicious  tendency  more  largely  to  extend  this 
ibf m  of  action,  in  which  the  ^Pefendant  is  not  apprised 
by  the  declaration  of  the  nature  of  the  claim  that  is  made 
9n  him.  It  is  necessary  to  preserve  the  distinction  be- 
tween causes  of  action  which  arise  ex  delicto,  and  those 
which  arise  ex  contractu,  or  there  would  be  no  limits  to 
the  perversion  that  would  ensue.  A  cause  was  tried 
before  Eyre  C.  J.  in  which  the  Plaintiff  declared  fin  as^ 
maqnii,  thai  the  Defendant  undertook  not  to  beat  him 

VohA.  I  in 
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1808.         in  a  voyage  to  the  !East  Indies.    Eyre  Ch.  J.  held  he 
could  not  recover. 


Lightly 

v. 
Clouston.- 


Mansfield  C.J.  It  is  difficult  upon  priilciple  to 
distinguish  this^  case  from  those  that  have  arisen  on 
bankruptcies  and  executions,  and  in  which  it  has  been 
held  that  trover  may  be  converted  into  an  action  fox 
money  had  and  recieved,  to  recover  the  sum  produced  by 
the  sale  of  the  goods.  I  should  much  doubt  the  case  of 
Smith  V.  Hodson,  but  that  I  remember  a  case  so  long  back 
as  the  time  of  Lord  Chief  Justice  Ei/re  in  the  reign  of 
George  the  seeond^in  which  the  same  thing  was  held.  I 
should  liave  thought  it  better  for  the  law  to  have  kept 
its  course :  but  it  has  now  been  long  settled,  that  in  cases 
of  sale,  if  the  Plaintiff  chuses  to  sue  for  the  produce  of 
that  sale,  he  may  do  it :  and  the  practice  is  beneficai  to 
the  Defendant,  because  a  jury  may  give  in  damages  for 
the  tort  a  much  greater  sum  than  the  value  of  the  goods. 
In  the  present  case  the  Defendant  wrongfully  acquires 
the  labour  of  the  apprentice  :  and  the  master  may  bring 
bis  action  for  the  seduction.  But  he  may  also  waive  his 
right  to  recover  damages  for  the  tort  and  may  say  that 
he  is  entitled  to  the  labour  of  his  apprentice,  that  he  is 
consequently  entitled  to  an  equivalent  for  that  labouTi 
which  has  been  bestowed  in  the  service  of  the  Defend- 
ant. It  is  not  competent  for  the  Defendant  to  answer, 
that  he  obtained  that  labour,  not  by  contract  with  the 
master,  but  by  wrong ;  and  that  therefore  be  will  not 
pay  for  it.  Hiis  case  approaches  as  nearly  as  possible  to 
the  case  where  goods  are  sold,  and  the  money  has  found 
Its  way  into  the  pocket  of  the  Defendant. 

Heath  J^  So  long  back  as  the  time  of  Charles  the 
second,  it  was  held  that  the  title  to  an  office,  under  an 
adverse  possession,  might  be  tried  in  Hn  action  for  the  fees 
of  the  office  had  and  receiV^^d ;  and  Hoh  Ch.  J.  held  it 

dear 
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clear  law^  that  if  a  person  goes  and  Veceives  my  rents  1808. 
from  my  tenants,  I  may  bring  my  action  against  him  for 
money  bad  and  received.  It  is  for  the  benefit  of  the 
Defendant  that  this  form  of  action  should  be  allowed  to 
prevail,  for  it  admits  of  a  set-off,  and  deductions,  which 
could  not  be  allowed  in  an  action  framed  on  the  tort. 

Rule  discharged. 


Weston  v.  Emes.  j«,.  tg. 

THIS  was  an  action   on    a  policy   of  insurance  on  ^  P«^«  «^>-^ 
'^        '    .  dence  of  what 

good^  from  Surinam  to  London,  in  ship  or  ships,  passed  at  the 

At  the  trial  of  this  cause  at  the  sittings  after  last  Trinitif  ing  a  policy  it 

term,  before  Mansfield  C.  J.  the  Defendant  proposed  to  J^^'^^JI^L'^'Se 

prove,  that  at  the  time  of  effecting  the  policy  some  of  eftectoftbe 

policy, 
the  undeniriters  objected  to  the  risk  on  ship  or  ships, 

because  they  had  already  underwritten  policies  to  a  large 
amount  on  goods  by  the  Tf'oolten,  which  was  known  to 
be  in  the  fleet  bound  from  Surinam  to  London  ;  where- 
upon the  broker  said,  '^  I  can  bar  the  Woolton,  for  here 
"  is  my  letter  of  orders  :"  this  was  a  letter  in  which  the  , 
Plaintiffs  expressed  their  wbh,  that  '^  as  their  ship  (the 
^  WooUon)  could  not  bring  the  whole  proceeds  of  her 
'^  cargo,  and  the  captain  would  of  course  ship  produce 
'^  iipo4^ other  ships,  their  broker  should  insure  for  them 
^  3000/.  on  ship  or  ships,  Surinam  to  Great  Britain.'* 
They  added,  'Mhat  they  thought  they  should  have  a 
'^  shipment  on  board  the  Minerva.''  Mansfield  C.  J.  re- 
jected this  evidence.  1  he  Defendant  after  this  conver- 
sation subscribed  the  policy  on  ship  or  ships.  The  fVool- 
ton  being  lost,  the  Plaintiffs  declared  the  insurance  to  be 
on  goods  by  that  ship.    Verdict  for  the  Plaintiff. 

I  2  Faughan 
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Vaughan  Serjt,  having  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  that  the  broker's  evidence  ought  to 
have  been  received. 

Shepherd  Serjt.  now  shewed  cause.  He  insisted  on  the 
dangerous  situation  in  which  a  merchant  would  be  placed 
by  the  admission  of  this  evidence  ;  for  his  only  know- 
^  ledge  of  the  terms  of  the  contract  of  assurance  is  derived 
from  the  policy  which  is  put  into  his  hands  :  if  that, 
which  persuades  him  he  is  secure,  because  it  purports  to 
cover  his  risk,  can  be  explained  away  by  parol  testimony 
he  lies  wholly  at  the  merCy  of  the  broker.  This  is  no 
latent  ambiguity,  which  may  be  explained  by  parole  evi- 
dence ;  nor  is  it  a  misrepresentation,  as  it  would  have 
been  if  the  broker  had  said  '^  there  is  no  such  ship  as  the 
"  fVoolton  in  the  fleet."  This  is  a  direct  contradiction 
of  the  contract,  just  as  if  a  broker  effecting  by  a  written 
instrument  a  sale  of  goods  at  50/.  a  ton,  should  whisper 
to  the  purchaser  that  he  should  have  them  at  30/. 

Bcffky  Serjt.,  on  the  same  side,  was  stopped  by  the 
Court. 

Faughan  Serjt.,  in  support  of  the  rule,  contended  that 
parole  evidence  is  sometimes  admissible  to  narrow  the 
effect  of  a  policy,  as  in  the  case  of  Macdowal  v.  Fraser, 
DougL  S60.,  where  an  insurance  was  effected  on  a  ship 
from  New  York  to  Philadelphia,  and  it  had  been  falsely 
represented  that  she  was  arrived  at  the  Delaware.  The 
effect  of  this  misrepresentation  was  to  narrow  the  risk  to 
such  part  of  the  voyage  as  lay  between  the  Delaware  and 
Philadelphia  ;  yet  parole  evidence  of  that  misrepresenta* 
lion  was  admitted,  lliis  is  a  misrepresentation.  The 
words  *^l  bar  the  IVoolton,"  either  mean  th^  tlie  Plaintiff 
had  no  goods  on  board  ihe  Woolton,  and  would  send  the 
goods  by  the  Minerva ;  or  else  they  are  an  undertaking 
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made  by  the  Plaintiff,  who  might  alike  declare  on  what  180B. 

abip  the  policy  should  attach,  or  on  \^'hat  ship  it  should 
Dill  attach,  that  he  viould  never  declare  an  interest  in 
goo<is  by  the  fVoollon.  In  the  case  of  iJenkle  v.  The 
Royal  Exchange  Insurance  Company ^  1  Fes.  318.  Lord 
Uardscicke  Ch.  acknowledged  the  principle,  that  a  court 
of  equity  wculd  order  a  policy  to  be  alteied  in  confor* 
mity  to  the  intention  of  the  parties^  even  after  a  loss. 
Nay,  at  law,  there  b  a  case  which  was  cited  by  Iloli 
before  Pembertou  C.  J.,  where  on  an  insurance  from 
Archangel  to  the  Downs,  and  thence  to  Leghorn,  with  a 
parole  agreement  that  the  |K)licy  should  not  attach  till  a 
certain  period,  it  was  held  the  Plaintiff  could  not  reco- 
ver in  contravention  of  the  parole  agreement.  1  Mar* 
ikall,  247. 

The  Court  intimated  that  the  case  cited  could  not  be 
law,  as  it  is  there  reported ;  but  expressed  their  opinion 
that  it  could  not  have  been  so  decided,  and  that  there 
must  have  been  some  custom  of  a  particular  trade,  or 
some  general  practice,  as  a  ship  warranted  to  sail  with 
convoy,  is  entitled,  notwithstanding  the  warranty,  to  go 
round  to  Portsmouth  without  convoy :  and  after  observ- 
log  that  the  letter  in  question  clearly  would  not  autho- 
rize the  broker  to  except  the  fVoolton,  they  determined 
that  the  evidence  could  not  be  admitted,  without  aban- 
doning in  the  case  of  policies  the  rule  of  evidence  which 
prevails  in  all  other  cases ;  and  that  it  would  be  of  the 
worst  effect  if  a  broker  could  be  permitted  to  alter  a 
policy  by  parol  accounts  of  what  passed  when  it  was  ef- 
fected. The  Court  also  observed,  that  Lord  Mansfield 
says  of  misrepresentations,  that  they  must  be  of  a  matter 
collateral  to  the  contract ;  but  that  this  was  part  of  the 
contract. 

Rule  dbcharged. 

I  ^ 
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Jfu^  i9.  Gardner  v.  Moses. 

Watson  v.  Moses. 

aii  ab^StfSd  Ji^ST  Serjt.  having  obtained  rules  for  judgment  as  ill 

their  return  u  case  of  a  nonsuit  in  these  causes^  in  ivhicb  issue  had 

ly  expected,  been  joined  on  ihe  10th  Feb.  1807,  and  die  issue  entered 

^t  requLr^  on  the  9th  of  Nov.  last,  Shepherd  Serjt.  shewed  for  cause^ 

the  Plaintiff  a  that  the  Plaintiflf  had  been  compelled,  by  the  absence  of 
peremptory  an-  .  .  .  •        « 

dertaking  to      material  witnesses,  to  countermand  the  notice  which  he 

aiyU^UiecondT  had  given  of  trial  at  the  Sittings  in  Michaelmas  term. 

}ii"*^J^^«-  He  added,  that  the  Plaintiff  had  now  given  notice  of 
ing  an  applica-  '  ° 

tion  for  jodg-     trial  for  the  Sittings  after  Hilary  term,  but  was  yet  fear- 
ment  as  in  case    ^  ,    ,        ,  .        .  ...  , 

of  a  nonsuit.       ful  that  Ins  witnesses  might  not  arrive  soon  enough  to 

enable  him  to  proceed  to  trial  at  that  time  ;  for  it  was 
sworn  that  one  of  them  was  afflicted  with  the  rheuma- 
tism,  and  deprived  of  the  use  of  his  ancles  ;  and  that 
another  was  a  seafaring  man,  and  had  been  impressed 
Mhile  he  was  travelling  to  London  for  the  purpose  of  at- 
tending the  trial  of  the  cause  ;  and  it  was  consequently 
uncertain  when  either  of  them  might  arrive. 

Bestf  contra,  prayed  the  Court  would  at  least  require 
of  the  Plaintiff  a  peremptory  undertaking  to  proceed  to 
trial  in  the  course  of  the  next  term,  aiid  judgment  to  be 
entered  as  of  the  present  term. 

Mansfield  C.  J.  As  to  the  rheumatic  man,  there 
can  be  no  peremptory  undertaking  :  as  to  the  seafaring 
man,  if  he  is  come,  an  undertaking  is  reasonable ;  if  be 
is  not,  the  giving  the  undertaking  would  be  of  no  avail, 
except  to  beget  another  application  to  the  Oourt,  for  the 
excuse  would  be  admitted. 

Rule  discharged  in  both  causes,  without 
a  peremptory  Undertaking. 

I 
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1808. 

How  r.  Lacy.  jcej.  i. 

rpHE  Defendant  being  arrested,  put  in  special  bail,  oi^^t"^^ 

and  gave  notice  of  justification  for  the  first  day  of  baU-bond  upon 

.  .  the  arrest,  aad 

Hilary  term.     The  bail  not  being  perfected  pursuant  to  aaerwaitb, 

notice,  the  PlaintiflF  applied  to  the  sheriff  for  an  assign-  J^*"  *****" 


mentof  the  bail-bond,  but  found  that  none  had  been  jnewja  agaimt 

mni  for  ao  es« 


tak^n ;  in  consequence  of  which,  on  tlie  2dth  of  January  cape^^ 
be  sued  out  a  capias  against  the  sheriff.    On  the  26ih  fected,  tbe 
bail  were  justified,  and  the  Defendant  died  on  the  27th.   SSJ^^^Hjlo^ 

Best  Serit.  having  obtained  a  rule  nisi  for  setting  aside  the  »nce  of  bail  to 

,  be  set  aside, 

allowance  of  bail,  on  the  authority  of  Fuller  v.  Presty  that  the  action 

7  Term  Rep.  109.  because  no  bail-bond  had  been  taken,  °^^  P"^««*' 

Clayton  Serjt.  now  shewed  cause.  He  endeavoured  to 
distinguish  this  from  tbe  case  cited,  because  there  the 
bail  were  not  put  in  within  the  due  time,  here  they 
were  ;  and  he  contended  that  by  excepting,  the  Plaintiff 
had  admitted  there  were  bail  in  the  office,  and  had  waived 
his  remedy  against  the  sheriff. 

Best  J  contrd.  The  bail  not  being  justified  in  due  time, 
the  case  is  as  if  no  bail  had  been  put  in. 

The  Court  assented  to  this,  and  added,  that  according 
to  the  argument,  excepting  would  make  the  worst  bail  in 
the  world  to  be  good  bail. 

Bule  absolute. 


I  4 


lao  CASES  IN  HILARY  TERM 

1808- 


jr^.vi;  Cove  v.  Heaton. 

UponmoWng   "DAYLEY  Serjt, upon  shewing  cause  against  anile 
venae  into  a  ^^f  obtained  on  a  former  day  by  Shepherd  Seijt* 

^e*kuDece&-  ^^^  cl^uip^Jg  ^e  venue  from  London  to  CAe^^er, objected 
sary  to  onder-  that  the  Defendant  had  omitted  to  undertake  not  to 
sign  error  npon  assign  error  upon  the  want  of  an  original.  This  was  an 
Aewant  of  an  action  by  original,  and  there  is  no  filazer  for  a  county 
palatine. 

Per  Curiam*  When  the  practice  of  changing  the 
venue  to  a  county  palatine  was  first  introduced  into  this 
Courfy  it  was  usual  to  give  such  an  undertaking. 

Rule  discharged* 

Shepherd,  contra. 


Ftb.u  Thukston  V.  Thurston. 

If  the  crown    TDAYLEY  Seijt.   on  a  former  day  obtained  a  rule 
arelamten^ig  f^si  to  enlarge  the  time  for  the  sheriff  to  return  a 

MSJTwtioi^    writ  of  Jieri  faciaSf  upon  the  ground,  that  an  extent 

the  Court  win  also  had  issued  at  the  suit  of  the  crown  against  the  De- 

not  compel  the  .-. 

sheriff  to  retorn  fendant's  goods,  that  the  sheriff  was  not  advised  which 

/aci«r"at  Im      of  ^^^  two  executions  was  entitled  to  the  priority,  and 

riX^ed^ir  ^*^  ^^^^  point  was  in  a  due  course  of  investigation  in  the 

the  law,  but.      Court  of  Exchequer. 

upon  amilica- 

tion,wilien- 

^?A?m!aSg       Shepherd  Serjt.,  on  shewing  cause,  contended  that  the 

Us  rttnm,  till  sheriff  ought  either  to  return  that  an  extent  had  issued^ 

the  Conrt  of  ^^  ' 

Exchequer 

shall  have  decided  the  point 

if 
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if  the  cRse  was  wo,  or  nulla  boHO,  or  tucfa  other  xeturn  as       1808. 
the  curcomstances  required. 

Ba^Uf,  cmdri.  The  Plaintiff  ought,  as  a  matter  of 
coarse,  to  apply  in  the  first  instance  to  the  Exchequer  ; 
Air  if  the  sheriff  should  mistake  the  law,  and  in  con- 
sequence thereof  make  an  incorrect  return,  and  the 
Plaintiff  were  to  commence  an  action  against  him,  the 
Court  of  Exchequer  would  cause  the  action  to  be  trans* 
ferred  thither. 

Rule  absolute  (a.) 

(aj  Ace.  WeUi  ▼.  Pickhnm,  7  Term  Rep.  179. 


Feize  V.  Thompson. 


Feb.i. 


npHIS  was  an  action  brought  to  recover  general  ave-      if  the  Plain 

rage  upon  a  policy  on  goodsi  shipped  on  account  of  J'^'wfcvident- 

the  Plaintiff,  from  Amsterdam  to  London.    Upon  the  "^'m®  dvnages, 

trial  of  this  cause  at  Guildhall  at  the  sittings  after  last  beini^anabietd 

Trinity  term,  before   Mansjield  Ch.  J.,    the  Plaintiff  Sn^o^^filS  a 

proved  a  sum  of  600  guilders  to  have  been  paid  for  a  If '^'^*  ^®*^  **^ 
t  i_-  L  i_  .         ,  nefendant,  the 

boat,  which  was  to  be  apportioned  as  general  average,  Court  wiij  pc^ 

but  he  did  not  make  it  sufficiently  appear  to  what  amount  to  enter  ^^ 

the  adventure  msured  was  liable  to  contribute.  if/l^''  "^"^ 

nal  dama^get. 

In   order  to  shew  that  the  voyaire,  which  had  its  in-   A  licence  from 

nil      tbekingtoT. 
ception  from  an  enemy  s   country,  was  not  illegal,  the  if.  to  import  ia 

Plaintiff  produced  the    king^s  licence,  which  permitted  iJ^^jScm^T* 

"  T.  Baker  and  sons,  on  board  six  neutral  ships,  the  «wntry,  goods 

aeioa  the  pro* 

'^  names  of  which  they  were  unable  to  set  forth,  to  iin-  perty  of  T.  B.^ 

cannot  be  as- 
signed, so  as  to 

«ithorise  ^be  importation  of  goods  the  property  of  the  assiniee* 
Bat  vwPTf,  if  there  is  a  special  properw  remaining  in  T*B»Ugntnl  ooongnae  of  the 

cargo,  wlKtber  tbt  licence  is  not  then  sofficient. 

^  port 
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1808.  '^  pof^  ivithout  molestation,  from  any  port  of  Holland, 
'^  such  goods  of  the  sorts  therein  enumerated,  being  the 
"  property  of  the  said  Thos.  Baker  and  sons,  as  might  be 
"  specified  in  their  bills  of  lading.  Provided  that  any 
^^  who  should  claim  the  benefit  of  the  licence  thereby 
''  granted,  should  take  and  have  the  same,  on  condition, 
*'  that  if  any  question  should  arbe  in  any  of  his  majesty's 
*^  courts  of  admiralty  or  elsewhere,  whether  such  persop 
**  had  in  all  points  conformed  thereto,  in  all  cases  what* 
"  soever  the  proof  should  be  on  the  person  using  thai 
'^  licence,  or  claiming  the  benefit  thereof."  And  in  the 
margin  was  written  "  Thos.  Baker  and  sonsj  licence  to 
"  import.''  Ba/:er,  who  was  the  ship's  broker,  proved 
that  licences  for  all  persons  on  whose  behalf  he  acted 
were  constantly  taken  out  in  his  own  name  agreeably  to 
this  form,  which  was  now  universally  used  :  that  he  ap- 
propriated the  licence  produced,  to  the  ship  which  brought 
home  this  cargo,  as  one  of  the  six  which  were  to  be  pro- 
tected by  it,  and  that  the  Plaintiff  repaid  his  proportion 
of  the  fees  paid  for  obtaining  it  at  the  secretary  of  state's 
office.  "Btst  Serjt.,  for  the  Defendant,  objected  that  this 
licence  did  not  specify  the  names  of  any  persons  trading 
under  it  except  of  Baker  and  sons,  and  therefore  did  not 
legalize  the  adventure  of  the  Plaintiff;  and  the  Chief 
Justice  reserved  (his  point. 

The  jury  being  about  to  pronounce  a  verdict  for  the 
Defendant,  because  they  could  not  ascertain  any  given 
sum  to  be  the  proportion  due  to  the  Plaintiff,  a  nonsuit 
was  taken. 

Shepherd  Seijt.  having  obtained  a  rdle  nisi  to  set  aside 
the  nonsuit  and  enter  a  verdict  for  the  Plaintiff, 

Heath  J.  cited  a  case  of  trespass,  in  which  Grose  J. 
was  of  counsel,  where  no  evidence  being  given  of  the 
precise  amount  of  the  injuiy  sustained,  the  jury  refused 

to 
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to  give  any  damages,  and  application,  the    Court    or*  1808. 

died  a  verdict  to  be  entered  for  the  plantiff,  \^'ith  one 
penny  damages. 

Mansfield  Ch.  J.  If  the  Court  can  put  themselves 
in  the  place  of  a  jury,  and  say  what  the  damages  shall 
be,  which  the  jury  have  refused  to  assess,  that  case  ap- 
pears to  be  rightly  decided :  and  we  may  here  follow  the 
precedent  which  it  establishes. 

Bule  absolute  to  enter  a  verdict  for 
the  Plainti£f  with  6d.  damages. 

But  Best  Serjt.  having  on  a  subsequent  day  obtained  p^  ^ 

leave  to  open  the  rule  again  on  the  objection  arising  upon 
the  licence,  now  shewed  cause.  The  voyage  being  primd 
facie  illegal,  it  was  incumbent  on  the  Plaintiff  to  prove 
its  legality.  It  is  not  disputed  that  the  crown  might 
authorize  Baker  to  make  choice  of  persons  or  ships  which 
should  freely  trade  from  any  other  country  to  England, 
bat  the  instrument  produced  is  merely  a  licence  to  Baker 
for  ships  carrying  his  goods.  If  by  virtue  of  this,  he  can 
delegate  the  permission  to  others,  the  trade  is  carried  on 
by  persons  whom  the  crown  does  not  know.  It  may  be 
wise  and  politic  to  grant  a  licence  to  one  man,  and  to 
withhold  it  from  another:  the  crown  have  not  here 
trusted  Feize,  but  Baker.  Upon  the  terms  of  the  pro- 
viso contained  in  the  licence,  Feize  must  prove,  1st,  that 
the  licence  is  granted  to  himself  by  name ;  2dly,  that  the 
goods  are  his ;  and  ddly,  that  a  bill  of  lading,  compre- 
hending the  cargo  in  question,  has  been  transmitted  to 
him.  If  this  is  not  so,  one  man  with  one  licence  may 
shelter  the  importation  of  all  goods  whatsoever.  This  is 
a  legal  instrument,  and  its  construction  cannot  be  con- 
trouled  by  any  slovenly  practice  that  may  prevail  in  the 
city  of  London.  In  Defiis  v.  Parry,  3  Bos.  4r  Pull,  3. 
the  goods  were  included  in  the  grand  bill  of  lading  in- 
dorsed 
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1808.  dorsed  to  Bridge  and  Smith,  and  so  came  within  the 
terms  of  the  licence,  which  was  granted  to  themselves  or 
their  agents,  or  the  bearer  of  their  bills  of  lading. 

Shepherd  and  Bayley  Serjts.  contrSt.  This  is  the  con- 
stant and  ordinary  mode  in  which  licences  are  now 
granted.  The  doctrine  held  in  Dejlis  v.  Parry  by  Lord 
AlvanUy  strongly  applies  here.  In  that-  case  it  was  (he 
meaning  of  the  licence  that  Bridge  and  Smith  should  be 
the  principals,  but  they  were  not ;  for  though  a  general 
bill  of  lading  was  sent  to  them,  particular  bills  of  lading 
were  also  sent  to  the  respective  consignees;  and  the 
Plaintiff  never  was  the  bearer  of  a  bill  of  lading  that  had 
passed  through  the  hands  of  Bridge  and  Smith,  or  entitled 
them  to  demand  possession  of  the  consignment.  On  ac* 
count  of  the  uniform  practice  which  prevails,  the  Court 
will  look  beyond  the  letter  of  the  licence.  A  benefit  re- 
sults Ik  the  country  from  the  importation  of  these  goods ; 
and  the  object  is  not  so  much  to  authorize  the  individuals 
importing,  as  to  sanction  the  particular  species  of  com* 
modities  imported.  The  validity  of  this  licence  is  recog- 
nized at  the  custom  house,  and  the  goods  are  there  re- 
ceived under  it,  in  the  name  of  Feize.  However,  if  the 
Plaintiff  cannot  avail  himself  of  this  licence,  yet  as  he 
has  acted  bondjide,  he  is  entitled  to  a  return  of  premium. 

Mansfield  Ch.  J.  I  have  no  doubt  of  the  honesty 
of  the  transaction,  the  truth  of  the  broker's  testimony, 
the  innocence  of  the  Plairtiff,  or  the  prevalence  of  the 
practice  ;  nor  that  goods  to  an  immense  amount  are  au- 
Dually  imported  under  such  a  licence.  But  to  be  sure  a 
lawyer,  or  a  man  of  business,  looking  at  this  licence,  would 
say  it  was  nothing  less  than  a  licence  to  Feize.  The 
cases  of  Fnrtado  v.  Rogers,  3  Bos,  191  •  Lowry  v.  JBoiir- 
dieUf  Doug.  472.  and  all  the  cases  for  ten  years  past,  are 
conclusive  against  the  retora  of  premium. 

Heath 
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Heath  J.    The  course  at  the  secretary  of  state's  1808. 

oflSce  has  been  altered  since  1802  ;  before  which  time 
the  tern»  of  the  licences  granted  were  very  general ;  but 
they  now  are  much  confined,  whence  it  appears  that 
some  incouvenieuce  has ,  been  found  in  the  former 
practice. 

Chambrb  J.  The  licence  is  most  explicit  notice  to 
those  who  obtain  it,  that  the  proof  of  their  conforming 
to  it  lies  on  them,  and  that  they  must  conform  in  every 
respect*    After  this  can  they  profess  ignorance  ? 

Rule  discharged. 

On  a  subsequent  day  Shepherd  Serjt.  moved  for  a  new  ^^*  *^* 
trial  instead  of  a  nonsuit,  upon  an  affidavit  of  Baker  the 
broker,  which  suggested,  that  he  had,  according  to  the 
a»ual  practice  of  trade,  himself  received  a  geneial  bill  of 
lading,  comprehending  the  goods  in  question,  iiut  had 
mitlaid  it,  and  that  he  did  not  doubt  of  obtaining  a  du« 
plicate  from  Amsterdam. 


The  Court  seeing  that  this  was  merely  a  question  for 
costs,  and  being  informed  that  other  actions  were  now 
depending  upon  the  same  question  in  which  the  fact  of 
the  bill  of  lading  would  appear,  directed  the  judgment 
to  be  stayed  till  those  causes  should  be  determined,  the 
Plaintiff  undertaking  to  try  them  as  soon  as  he  should 
obtain  the  general  bill  of  lading. 

Rule  enlarged. 


FA.  It. 
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(IN  THE  EXCHEQUER-CHAMBER.) 

i7^^  3^  French  v.  Cook.    In  Error. 

A  bill  may  be  HpHIS  was  a  writ  of  error  brought  upoD  a  judgment 
a  judgment  af-  of  the  Court  of  King's  Beuch  obtained  by  default  in 

I*bm  hsTbL^'n  Michaelmas  term  1806:  the  Plaintiff  assigned  for  special 
assigned  for       ^rror  "  that  there  was  no  bill  filed  between  the  parties  in 

*"0r.  .,.11 

Michaelmas  term  m  the  said  47th  year  to  warrant  the 
declaration  and  judgment/' and  prayed  a  certiorari^  Yihich 
accordingly  issued,  tested  the  6th  day  of  November  1 808, 
and  the  return  whereto  stated,  that  ^*  it  did  not  appear 
'^  that  any  bill  was  filed  of  record  of  Michaelmas  term 
"  in  the  47th  year  aforesaid  between  the  parties."  The 
Defendant  jobed  in  error,  and  averred  **  that  theie  was- 
**  a  bill  filed  between  the  parties  aforesaid  in  the  record 
"  aforesaid,  as  of  Michaelmas  term  in  the  said  47th  year, 
'*  to  warrant  the  declaration  and  judgment  aforesaid }" 
and  prayed  a  certiorari,  which  accordingly  issued,  tested 
the  25th  of  November  1808,  and  whereto  the  Chief  Jus- 
tice returned,  '*  that  a  bill  was  filed  of  record  in  the 
^'  plea  within  mentioned,  as  of  the  aforesaid  Michaelmas 
'*  term  in  the  said  47th  year,  on  the  18lh  day  of  Novem* 
**  ber  in  the  48th  year  of  his  Majesty's  reign.'' 

Holroyd  for  the  Plaintiff  in  error.  It  is  essential  that  a 
biH  or  :  original  should  be  previously  filed,  to  wanant  the 
declaration.  The  Court  cannot  know  whether  any  bill 
was  filed,  but  by  the  returns  made  to  the  writs  of  certio^ 
rari.  By  the  return  to  the  first,  it  appears,  that  at  the 
time  of  filing  the  declaration  there  was  no  bill  at  all ; 
and  by  the  return  to  the  second,  it  appears,  that  there 
is  now  no  bill  which  can  warrant  the  proceedings  ;  for 

it 
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it  states,  that  on  a  day  long  subsequent  to  the  judgment  1808. 

the  bill  was  filed  as  of  a  prior  term.  Where  a  bill  is 
filed  against  an  attorney  in  the  vacation^  or  where  the 
cause  of  an  action  which  must  be  brought  within  a  li- 
mited time,  as  for  instance,  three  months,  accrues  just 
after  the  end  of  a  term,  the  Court  of  King's  Bench,  in 
order  that  the  action  may  not  be  defeated,  permits  a  bill 
to  be  filed,  and  entitled  on  the  very  day,  as  of  another 
term,  and  regards  the  very  day  of  filing  the  bill,  and  not 
the  first  day  of  the  term  of  which  it  is  entitled,  as  the 
commencement  of  the  action,  Waghome  v.  Fields^ 
£  Term  Rep.  173.  Dodsworth  v.  Bozz^fit,  5  T.  Rep.  3e5. 
therefore  the  very  day,  and  not  the  term  of  which  it  is 
entitled,  must  in  this  case  also  be  considered  as  the  time 
of  filii^  the  bill. 

Barry  for  the  Defendants  in  error,  was  stopped  by 

The  Court.  We  know  there  never  is  an  original : 
there  is  no  reason  why  a  bill  should  not  be  filed  after 
judgment  as  well  as  an  original.  The  case  of  'Rarrat  v. 
Spri^gon,  £  ff.  JB/.  608.  b  directly  m  point.  Eyre  C.J. 
there  said,  ''  if  there  is  a  bill  on  the  file  of  that  term, 
"  the  Court  will  not  enquire  how  it  came  there." 

Judgment  aflirmed. 
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(IN  THE  EXCHEQUER-CHAMBER.) 

p^eb.  3.  Daman  v.  Marrett.    In  Error. 

The  offence  HPHIS  was  a  writ  of  error  brought  to  reverse  a  judg- 
tte  l^urSom^  "^"^  ^^  ^^^  ^^^  o^  King's  Bench  in  an  action  on 

•ct,3G.3.  c.    ihe  slat.  3  G.  3.  c.  15.  commonly  called  the  Durham 

Id*  s*  1 .9 18  Uie  ' 

Totingdsafree-  act.    The  declaration  stated,  that  the  Defendant  below 

been  twehe"^  "  claimed  as  a  freeman  of  the  town  (of  Southampton)  to 
ted^i^A^r-  "  ^^^®  **  *"  election  formembera  to  serve  in  parliament 
ing  any  other      "  for  the  said  town  I  und  claimed  a  risid  to  vote  at  the 

right  qf  toting  .       ,       . 

than  that  whitih  "  Said  election  as  a  freeman  only,  he  the  said  Defendant 
af/JZI^^eZf  "  not  •saving  *^««n  admitted  to  the  freedom  of  the  'said 

•^^''  J  ^       :  "  town  ^twelve  calendar  months  before  the  first  day  of 
And  tiie  of-  *        ,  ^ 

fence  must  be  '^  that  election,  and  did  then    and  there  presume    to 
tbedeclaratioD.  *^  give  his  vote,  and  did   give  his  vote,"  as  such  free- 
man, 8cc« 

Burrough  for  the  Plaintiff  in  error.     It  is  not  averred 
in  the  declaration  that  the  Defendant  had  no  other  rigkt 
to  vote  than  as  a  freeman.    It  is  a  >^ell  known  rule,  that 
>  in  actions  on  penal  statutes  the  declaration  must  bring 

the  offence  within  the  enacting  clause  :  when  any  ex- 
ception is  introduced  into  the  statute  by  way  of  subse- 
quent proviso,  that  need  not  be  met  by  the  declaration, 
but  il^is  left  to  the  Defendant  to  bring  himself  within 
the  exception  by  his  plea.  This  was  decided  in  Sptere$ 
V.  Parker,  1  Term  Rep.  141.  In  Rexy.  Pratten,6Term 
Rep.  559*  the  Court  held,  that  as  the  seventh  section, 
which  gives  the  penalty,  refers  to  the  fifth,  which  con- 
tabs  the  exceptions,  it  was  necessary  in  a  cbnviction 
upon  the  seventh  section,  to  repudiate  the  exceptions  coil* 
tained  in  the  fifth.  The  rule,  d  fortiori^  must  applj 
here;  for  the  qualification  of  the  prohibition  is  coiitftiQ€4 

hi 
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in  the  very  body  of  the  enacting  ckuse.     The  offence  1808. 

described  in  thb  act  is,  Mrhere  a  person  gives  his  vote  as  a 
freeman  only,  who  possesses  no  other  right  of  votii^.  It 
is  no  offence  against  this  act,  that  a  man  claims,  or  gives 
his  vote,  as  a  freeman  only,  if  he  has  another  right  of 
toting;  for  it  b  not  within  the  mischief  of  the  att, 
^hich  was  the  practice  of  making  numerous  freemen 
00  the  eve  of   an  election,  in   order   to  obtain  their 


Dampier,  contrd,  contended  that  when  a  man  chuses 
to  Yote  in  the  character  of  a  freeman  only,  he  must  stand 
or  fall  by  that  claim,  and  abide  by  the  consequences  of 
his  choice.  The  action  is  given  to  a  common  informer, 
a  bj*standeri  whose  only  knowledge  of  the  voter's  right 
is  acquired  by  hearing  the  claim  which  the  voter  makes 
at  the  poll,  and  who  can  know  nothipg  of  the  voter's 
other  latent  rights  or  property.  It  cannot  be  ^permitted 
that  the  voter  shall  mislead  the  mformer  by  his  conduct.^ 
The  averment  therefore,  that  he  claimed  to  vote  as  a  free- 
BianoDly,  must  be  considered  as  equivalent  to  an  allega* 
^  that  his  right  to  vote  was  as  a  freeman  only.  The 
Plaintiff's  proposition  is  much  too  large,  that  nothing 
would  be  a  defence  at  iftst  prius,  which  is  not  embraced  by 
wmt  averment  on  the  record  :  for  by  that  rule  it  would 
be  ao  defence  to  prove  the  rights  of  birth,  marriage,  or 
aervitude,  excepted  by  the  proviso  in  s.  2. ;  since  k  is 
admitted  that  they  need  not  be  excluded  by  the  decla« 
ration. 

Per  Curiam.     The  single  question  in  this  case  turns  on 

the  trne  construction  of  the  first  clause  in  the  act.     The 

Plamtiff  objects,  that  the  offence  described  in  that  clause 

is,  the  act  of  a  person  voting  in  the  character  of  freeman, 

when  he  has  not  been  twelve  months  admitted  to  his 

Vol.  I.  H  freedom. 
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1808. 

Daman 

r. 

Marrbtt. 


freedom^  and  has  no  other  right  of  voting  than  that 
which  his  character  of  freeman  confers ;  and  if  the  ob* 
jection  is  well  founded,  it  is  clear  that  the  declaration 
does  not  bring  the  Plaintiff  within  this  description.  Tha 
words  of  the  clause  are,  *'  that  no  person  claiming  as  • 
*'  freeman  to  vote  at  any  election  of  members  to  serv^ 
*^  in  parliament,  where  such  voter's  righi  of  voting  b  as  a 
>^  freeman  only,  shall  be  admitted  to  give  his  vote  at  such 
'^  election,  unless  such  person  shall  have  been  admitted 
''  to  his  freedom  twelve  calendar  months."  lliis  is  the 
prohibitory  part,  and  the  thing  prohibited  is  that,  which 
alone  in  good  sense  it  could  be,  the  voting  of  freemen, 
who  have  no  other  right  of  voting  than  as  freemen.  Theil 
follows  the  enacting  clause ;  ''  And  if  any  person  shall 
^'  presume  to  give  his  vote  as  a  freeman,  contrary  to  the 
•*  true  intent  and  meaning  of  this  act,  he  shall  for  every 
''  such  offence  forfeit  the  sum  of  100/."  Upon  the  true 
construction  of  this  clause,  the  definition  of  the  offenc* 
« appears  to  be,  the  voting  as  a  freeman,/  not  having  been 
such  for  a  twelvemonth ;  and  not  baying  any  other  right 
to  vote ;  and  it  must  be  so  averred  in  the  declaration. 
But  it  is  said  that  the  voter,  by  claiming  to  vote  in  this 
right,  repudiates  any  other  right  to  vote.  This  is  nei- 
ther law,  nor  good  sense :  a  man  may  have  other  rights, 
and  yet,  either  by  mistake  or  for  other  reasons,  may  vote 
upon  the  claim  of  this  right ;  and  it  would  be  very  hard 
that  he  should  therefore  incur  thb  penalty. 

Judgment  reversed. 
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1808. 
Drury  V,  Defontaine.  Fa.4. 

fT^HIS  was  an  action  brought  to  recover  the  price  of  a  made  on  a  .Sujh 
horse.  Upon  the  trial  of  this  cause,  before  Mansfield  ^^t  m'^e  hilhe 

C.  J.  at  Guildhall  at  the  sittings  after  last  Trinity  term,  exercise  of  the 

"^  ordinary  call- 

it  appeared  that  the  Plaintiff,  who  was  a  banker  by  trade^  ing  of  the  ven- 

had  sent  his  horse  to  one   Hullf  who  kept  a  commission  agent,  is  not 
stable  for  the  sale  of  horses  by  auction,  for  the  purpose  ^^^^  J^  ^^"^ 
of  being  sold.     The  Defendant  came  on  a  Suridai/  to  the      Or  by  the 
stable,  and  after  having  tried  the  horse  for  an  hour,  re-  «.  7, 
qaested  of  Hull  that  he  might  carry  it  to  shew  a  Ma* 
jor  Mackenzie,  and  that  Major  Mackenzie  might  try  it. 
Hull  told  him  that  the  price  of  the  horse  at  the  hammer 
was  a  hundred  guineas  ;  but  if  the   Defendant   would 
bring  him  back  100/.  it  would  suffice.     That  he  must 
cither  bring  100/.,  or  return  the  horse,  by  two  o'clock  at 
the  farthest.    If  the  Defendant  did  not  return  it  by  two 
oclock,  the  horse  should  be  his  own.    The  horse  not 
bemg  brought  back  till  eight  o'clock,  Hull  refused  to  re« 
ceive  it)  and  insisted  that  the  sale  was  complete  at  two 
o'clock.     The   jury  found  a  verdict  for   the  Plaintiff. 
Shepherd  Serjt.  having  obtained  a  rule  nisi  to  set  aside 
the  verdict  and   enter  a  nonsuit  on  two   grounds,  Isf, 
That  there  was  a  supposed  variance,  which  it  is  imma- 
terial to  mention,  as  it  was  overruled  by  the  Court :  and, 
2dly,  That  the  contract  of  sale  being  made  on  a  Sunday/, 
was  void^ 

Best  Serjt.  now  shewed  cause.  Nothing  in  the  law  of 
this  country  avoids  this  sale.  The  stat.  29  Car.  2.  c.  ?• 
I.  I.  enacts,  first,  **  That  no  tradesman,  artificer,  work- 
''  man,  labourer,  or  other  person  whatsoever,  shall  do  or 
"  exercise  any  worldly  labour,  business,  or  work  upon  the 
''  Lord's-day."  And  the  case  does  not  come  within  the 
K  2  terms 
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1 808.  terms  of  ihis  prohibition ;  secondly, "  that  no  person  or  per* 

Drurt         "  ®^"*  whatsoever  shall  publicly  cry,  shew  forth,  or  expos* 
r.  « \o  sale,  any  wares,  merchandizes,  goods,  or  chattels, 

^'  whatsoever,  upon  the  Lord's-day /'  The  Legislature  could 
not  have  meant  to  include  under  the  first  branch  of  the  sta- 
tute the  employments  mentioned  in  the  second  clause^ 
otherwise  the  second  clause  would  be  superfluous ;  and  it  is 
observable  that  the  words  in  the  scQond  part  are  not,  that 
no  person  shall  sell,  but  that  no  person  shall  publicly  cry, 
&c.  These  expressions  shew  that  an  act  which  is  not  at« 
tended  with  noise  and  tumijdt,  and  likely  to  disturb  the 
public  service  of  the  church,  and  the  devotions  of  othets, 
such  as  a  sale  in  a  private  room  or  yard,  does  not  come 
within  the  prohibition  of  this  statute.  It  is  also  manifest, 
that  the  first  section  cannot  be  meant  to  apply  to  all  sorts 
of  work  or  business,  otherwise  there  would  have  been  no 
occasion  for  the  second  section  relating  to  drovers  and 
horse-coursers.  [Mansfield  C.  J.  That  section  goes  fur* 
ther ;  for  it  prohibits  drovers  and  horse-coursers,  which 
word  means  horse  dealers,  from  coming  into  their  inn 
on  a  Sunday,  and  imposes  a  pendty  for  that  o£fence.j 
No  canon,  no  opinion  to  be  found  in  any  writers  upon 
ecclesiastical  law,  treats  bargains  made  on  the  Sunday  aa 
illegal.  The  Jewish  law  prohibited  them,  biit  several  of 
the  councils  have  expressly  declared  that  Christians  shall 
not  judaize.  In  Comyns  v.  Boyer,  Cro.  Eliz.  485.  it  was 
ruled  that  ^*  a  fan*  holden  on  a  Sunday  is  well  enough  : 
"  for  although  by  the  statute  27  Hen.  6.c.  5.  there  is  a 
'^  penalty  inflicted  upon  the  party  that  sells  on  that  day, 
"  it  does  not  make  it  to  be  void/*  Before  the  passing  of 
that  statute  fairs  were  currently  holden  on  vl  Sunday. 
[^Mansfield  C.  J.  That  was  because  fairs  were  by  pre-^ 
scription,  and  could  not  be  held  on  any  other  days  than 
those  on  which  they  had  been  immemorially  held ;  atid 
that  is  a  very  singular  statute,  for  it  alters  the  course  of 
a  prescription.]     In  Macalley's  case,  Cro.  Jac.  279.  an 

arresl 
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arrest  made  on  a  Sunday  before  the  stat.  29  CaK  2.c.  7.  1808. 

1. 6.  was  held  good.     In  Watte  v.  The  Hundred  of  Stoke^      ^"^^^^^^ 
Cro.  Jac.  496.  the  legality  of  travelling  on  a  Sunday  is  v. 

recognized,  and  it  is  laid  down  ''that  an  arrest  on  a 
**  Sunday f  and  other  ministerial  acts,  are  good,  and  that 
**  an  original  writ,    or  patent,  bearing  teste   upon  the 
**  Sunday^  are  good  enough.     For  the  Chancellor  may 
"  seal    writs  or  patents  upon   any  day."    Yet  the  grant- 
ing of  a  title  or  an  estate  is  not  legalised  as  a  work  of 
Bcccssity  or  charity.     In  Rex  v.  Brotherton,  1  Stra.  702. 
an  indictment  at  common  law,  not  concluding  contra 
formam  statuti,  for  selling  meat  upon  a  Sunday,  was  held 
bad  upon   demurrer.    These   cases  then  shew,  that  at 
common  law  it  was  lawful  to  perform  on  a  Sunday  any 
act  not  expressly  prohibited.     The  stat.  1  Jac.  1.  c.  22. 
).£8.,  which  enacts  that ''  no  shoemaker  shall  shew,  to  the 
iotent  to  put  to  sale  upon  the  Sunday,  any  shoes  or  boots^ 
upon  pain  of  forfeiture  for  every  pair  made,  sold,  shewed^ 
or  put  to  sale,  Ss.  Ad.,  and  the  just  and  full  value  of  the 
same,''  furnishes   a   further  argument  to  shew  that  such 
acts  were  not  illegal  at  common  law.    In  this  case  there 
is  also  a  count  for  horses  bargained  and  sold  ;  and  if  it 
be  illegal  publicly  to  sell,  yet  nothing  prohibits  any  per* 
son  to  contract  on  a  Sunday  for  the  sale  of  goods  to  be 
delivered  on  a  subsequent  day.     Such  a  contract  is  nei* 
tber  labour,  business,  or  work,  nor  is  it  a  "  publicly  cry- 
''  ing,  shewing  forth,  or  exposing  to  sale.'' 

Shepherd  and  Bayley  Serjts.,  contrct.  This  sale  is  pro- 
hibited by  the  stat.  29  Car.  2. ;  but  iudependently  of 
that  statute,  it  is  illegal  at  common  law.  Without  ex- 
amining whether  a  bargain  made  on  a  Sunday  would  be 
valid,  which  is  nevertheless  denied,  it  is  suflScient  to 
observe  that  the  Plaintiff's  case  is,  that  this  is  a  good  sale 
and  delivery  on  the  Sunday,  and  not  a  bargain  and  sale* 
The  statutes  contain  nothmg  from  which  it  is  to  be  in- 
K  3  ferred 
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1 808.  feired  that  these  practices  were  not  illegal  at  common  law, 

^^tr^'^^^       for  the  acts  3  Jac.  1.,  3  Car.    1.  c.  2.,  and  29  Car.  2., 
Drury  .  .  ... 

V,  all  impose  particular  penalties,  which  might  be  designed 

for  the  better  enforcing  the  common  law.  The  latter 
statute  does  not  merely  forbid  public  sales,  but  it  also 
forbids  under  a  penalty  the  public  ei^posure,  and  all  the 
means  which  are  likely  to  lead  to  a  sale^  in  order  the 
more  effectually  to  prevent  the  practice.  Several  sta- 
tutes seem  rather  to  recognize  the  illegality  of  such  acts. 
The  preamble  of  27  H*  7-  c.  5.  speaks  with  reprobatioa 
of  the  ''  abominable  injuries  and  offences  done  to  A1- 
'^  mighty  God,  because  of  fairs  and  markets  upon  high 
''  and  principal  feasts,  and  of  the  people  so  specially 
*^  withdrawing  themselves  and  servants  from  divine  ser- 
*'  vice."  Tlie  stat.  29  Car.  2.  is  expressed  to  be  made 
'*  for  the  better  observation  of  the  Lord's-day."  The 
demurrer  in  S/ra.  702.  was  perhaps  allowed,-  because  the 
offence  was  not  laid  in  indictment  to  be  ad  commune  no^ 
cumentum^  and  such  an  act  done  in  a  comer,  mi^t 
perhaps  not  be  indictable  at  common  law ;  or  the  selling 
of  meat  might,  if  cbnsidered  independently  of  the  sta- 
tutes, be  deemed  a  work  of  necessity.  The  ten  Jewish 
statutes  are  all  related  by  St.  Paul,  Rom.  xiii.  9*  with-tbe 
addition  of  an  eleventh  commandment  for  charity. 
Therefore  in  Christianity  as  well  as  in  Judaism,  the  fourth 
commandment  is  retained  ;  and  that  which  is  an  offence 
against  it  when  committed  by  a  Jew,  is  equally  such 
when  committed  by  a  Christian. 

But,  2dly,  The  stat.  29  Car.  2.  expressly  avoids  this 
sale.  It  is  argued  that  the  sale  is  good  because  not  pub- 
licly made,  but  the  word  **  publicly"  is  in  tliis  statute 
attached  to  the  words  *'  cry,  shew  forth,  and  expose," 
not  to  the  ''  exercise  of  worldly  labour,  business,  or 
work."  If  horse*dealing  was  not  the  ''ordinary  calling'' 
of  the  Plaintiff,  yet  this  is  an  exercise  of  HulPs  ordinary 
calling,  who  is  a  horse-dealers  and  that  which  is  illegal 

in 
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b  him,  cannot  be  the  sulgect  of  a  lega]  contract  in  ano-  1808. 

ther,  who  adopts  his  act,  and  identifies  himself  with  the  ))rurt 
bone-courser.  [Mansfield  Ch.  J.  By  the  2d  section^ 
t  horse«conrser  is  expressly  forbidden  to  travel  or  go  to 
liis  inn  on  a  Sufiday.  He  necessarily  travels  froin  place 
lo  place  in  the  exercise  of  his  calling  :  if  he  may  not  tra- 
vel, does  not  the  act  afford  an  inference  that  he  may  not 
lell  on  a  Sunday  ?]  Part  of  this  transaction  i^as  the  tra- 
felliog  to  and  fro  with  the  horse  in  order  to  exhibit  it 
for  the  purpose  of  sale.  That  exhibition  was  an  illegal 
act,  and  the  illegality  cannot  be  diminished  by  the  sale 
hiiiag  afterwards  effected.  No  case  has  been  cited,  where 
a  contract  made  on  a  Sunday  has  been  enforced  by  law. 

Cur.  adv.  vuli. 

Mansfield  Ch.  J.  now  delivered  the  opinion  of  the 
Ceurt. 

The  bargainmg  for  and  selling  horses  on  a  Sunday  is 
certainly  a  very  indecent  thing,  and  what  no  religious 
person  would  do.  But  we  cannot  discover  that  the  law 
Jns  gone  so  far  as  to  say  tliat  every  contract  made  on  a 
Smmday  shall  be  void,  although  under  these  penal  sta- 
.tntes,  if  a  man  in  the  exercise  of  his  ordinary  calling 
dioiild  make  a  contract  on  the  Sunday,  that  contract 
would  be  void.  It  appears  that  the  horse  was  not  sent 
to  Hull  for  the  purpose  of  private  sale,  but  for  the  pur- 
pose of  being  sold  by  aaction ;  for  it  may  be  gatliered 
firom  the  evidence  that  Hull  keeps  a  repository  for  sale 
by  auction.  Therefore  Hull  did  not  sell  this  horse,  pro- 
perly speaking,  as  a  horse-dealer.  It  is  said  by  Lord  Coke 
that  the  Christian  religion  is  part  of  the  common  law, 
jnd  such  a  sale  certainly  is  directly  contrary  to  the  prac- 
tice of  those  rel^ious  duties  winch  it  was  the  purpose  of 
the  legislature  to  enforce,  as  expressed  in  the  preamble  of 
tlie  Stat.  29  Car.  3.,  namely,  "  that  eveiy  person  what- 

K  4  "  soever 
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1608.  ^'  soever  shall  on  tl^e  Lord's-day  apply  themselves  to  the 

^^'^^^'^'^*^      ^  observatioa  of   the  same,   by    exercising    themselves 
r.  .  '<  thereon  in  the  duties  of  piety  and  true  religion,  pub- 

'*  licly  and  privately  ;"  which  certainly  is  not  likely  to 
be  done  by  those  whose  minds  are  engaged  in  making 
bargains  and  selling  horses.  Lord  Coke^  9,  Inst-  220. 
cites  a  Saxon  law  of  King  Ethelstan,  the  latter  part  of 
"^hich  iS|,  Die  autem  dominico  nemo  mercaturam  facito ;  id 
quod  si  quis  egerit*  el  ipsa  merce,  et  triginta  praterea  solidis 
mulciator ;  upon  which  Lord  Coke  observes,  **  Here  note 
*^  by  the .  way,  that  no  merchandizmg  should  be  on  the 
**  Lord's-day."  But  it  does  not  appear  that  the  common 
law  ever  considered  those  contracts  as  void  which  were 
made  on  a  Sunday,  In  Corny ns  v.  Boi/cr^  the  Defendant 
pleaded  a  sale  in  open  fair,  but  in  stating  the  right  to 
hold  the  fair,  he  did  not  except  the  case  of  the  fair  day 
falling  on  a  Sunday,  and  it  was  urged  that  the  plea  was 
bad,  because  a  fair  held  on  that  day  would  be  illegal,  as 
coming  within  the  statute  27  H,  6.  c.  5.  of  fairs  and 
markets.  The  Court  determined  that  the  holding  a  hir 
on  that  day  would  be  illegal,  but  (hat  the  contract  would 
.  not  be  void.  The  law  is  since  changed,  and  if  any  act  is 
forbidden  under  a  penalty,  a  contract  to  do  it  is  now  held 
void.  But  though  that  case  is  not  now  law,  it  shews,  that 
there  was  nothing  in  the  common  law  which  would  avoid 
a  sale  made  on  the  Sunday,  otherwise  this  mention  of  the 
statute  would  not  have  been  introduced.  The  29  Car.  2. 
is  the  only  statute  that  can  possibly  apply  here.  It  enacts 
that  *^  no  person  whatsoever  shall  do  or  exercise  any 
"  worldly  labour,  business,  or  work  of  their  ordinary 
t  **  callings  upon  th^  Lord's-day."     To  bring  this  case 

within  the  act,  we  must  pronounce  that  either  Drury  or 
Hull  worked  within  their  ordinary  callings  'On  the  Siin- 
day.  But  the  sale  of  horses  by  private  contract  was  not 
Drurt/'s  ordinary  calling,  ncr  was  it  Hults:  his  calling 

waa 
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i  tfamt  of  a  boree-auctioneer,  and  he  was  not  within  1808. 

bis  ordinary  calling  in  selling  this  horse  by  private  con-  ^^^"^'^'^^ 

tract ;  and  therefore,  although  it  is  (o  be  lamented,  the  r* 

■             i_    1    ij        J         .1  Dbfoxtaine. 
aale  most  ke  held  good,  and  the 

Rule  discharged. 


T 


GiLLETT   V.    MaWMAN.  *>*•  5. 

'HIS  cause  was  tried  before  Mansfield  Ch.  J.  at  the     il.,  bei^io. 

sittuigs  after  last  Trinity  term  at  Guildhall.     The  pL^bdlJ^g. 

declaration  was  .for   work   and  labour,    with  the  usual  ""^^^-i^n- 

'  dertook  to  get 

counts  for  money  paid,  &c.      The  Defendant  pleaded  them  insared. 

the  general  issue,  and  delivered  a  notice  of  set-off  for  mo-  eftected  an  in- 

ney  had  and  received,  8cc.  and  also  "  for  5000/.  due  and  ^J!^!^'^ ^ 
•^  '  own  name,  np» 

payable  to  the  Defendant  from  the  Plaintiff  as  the  in-  ??  property  oa 

I.  •  •til...  *  his  premises^ 

surer  of  certam  goods  and  chattels,  books  and  papers  of  but  without 

the  Defendant,  insured  by  the  Plaintiff  for  the  Defend-  mentiwi^/ 

ant  against  loss  or  damage  by  fire,  and  which  were  de-  £^  t?"* 

stroyed  by  fire  whilst  they  were  so  insured  by  the  Plain-  miseswere  de- 

lififas  aforesaid."     The  Plaintiff  was  a  printer,  and  the  andii.reoeiT^ 

amount  of  his  demand,  as  proved  upon  the  trial,  was  h^^raMcJ!^ 

)8I9/.     One  of  the  items  of  his  charge  was,  for  printingt  ^"^  .'^*^  ^^ 

,  «  o    considerably 

on  account  of  the  Defendant,  a  translation  of  the  Travels  short  of  hUowa, 

of  Anachartis.    The  work  was  nearly  completed,  when  a     The  Court 
fire  accidentally  broke  out  upon  the  Plaintiff's  premises,  ^^  ^uST 
and  the  whole  impression  was  consumed.     It  was  con-  money  could 
tended  on  the  side  of  the  Defendant  that,  as  the  work  as  received  oa 
was  nat  completed,  the  Plaintiff  by  the  custom  of  the  J^dttSulf **' 

could  not 
therefore  be  set- 
off in  an  action  for  work  and  labour  brought  by  A,  against  j^. 
AltiMOgb  a  workman  is,  in  general,  entiUed  to  be  paid  for  his  labour  where  the  work 
is  destroyed,  without  any  default  of  his  own,  before  it  is  completed  or  delivered  to  tha 
employer,  yet  the  law,  in  this  respect,  may  be  controled  by  the  usage  of  a  particular 
trade. 
j^  trade 
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1808.  trade  was  not  entitled  to  be  paid  for  any  part  of  this 

printing.  It  was  also  insisted  that  the  Defendant  might 
deduct,  upon  the  set'^off,  the  ralue  of  his  paper  \vhich 
had  been  consumed  upon  the  PlaintiflTs  premises,  and 
which  the  Plaintiff  was  bound  to  insure,  as  well  by  his 
express  undertaking,  as  by  the  general  custom  of  the 
trade.  It  was  proved  that  the  Plaintiff  had  received 
50001,  from  the  Imperial  insurance  office,  in  consequence 
of  a  loss  occasioned  by  this  fire.  No  policy  had  been 
executed,  but  a  deposit  was  paid  by  the  Plaintiff  about  a 
month  before  the  accident  occurred.  There  was  some 
evidence  offered  for  the  purpose  of  proving  that  this  de- 
posit had  been  paid  partly  on  account  of  goods  in  trust. 
The  jury  found  a  verdict  for  the  Plaintiff,  damages  145/., 
deducting  from  his  whole  demand  the  charge  for  print- 
ing the  above  work,  and  the  value  of  the  Defendant's 
paper  which  had  been  consumed.  They  also  found  that 
there  was  no  general  custom  of  the  trade  by  which  the 
printer  was  bound  to  insure  the  property  of  his  employer 
while  it  remained  on  his  premises,  but  that  the  Plaintiff 
in  this  instance  had  rendered  himself  liable  by  an  express 
undertaking.  Th^  Chief  Justice  was  of  opinion  that  the 
loss  occasioned  by  the  omission  on  the  part  of  the  Plaintiff 
to  effect  the  in)surance  could  not  be  made  the  subject  of 
a  set-off,  and  permission  was  accordingly  given  to  the 
plaintiff  to  move  that  the  verdict  might  be  increased  by 
the  addition  of  1  IOj/.,  the  sum  which  had  been  deducted 
upon  that  account.  A  rule  nisi  was  obtained  on  a  former 
day,  calling  on  the  Defendant  to  shew  cause  why  the 
damages  found  by  xhe  jury  should  not  be  increased  to 
1819/.»  or  why  a  new  trial  should  not  be  had  between 
the  parties.  Vaughan  Serjt.,  in  moving  for  tlie  rule, 
observed,  that  he  meant  to  contend  that  the  Plsuntiff  was 
entitled  to  be  paid  for  the  printing,  although  the  whole 
work  was  not  completed. 

Shepherd 
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Shepherd  and  Lens  Serjts.,  upon  shewing  cause,  were  1808. 
desired  by  the  Court  to  confine  themselves  to  the  ques-  Oilu»« 
liou  of  the  set-off.  They  observed,  that  the  Plaintiff  Maw«u«» 
bad  undertaken  to  injure  the  property  of  the  Defendant. 
It  bad  been  so  found  by  the  jury,  and  an  insurance  had, 
in  fact,  been  effected*  C(>nj»idering  the  evidence  in  the 
manner  the  most  favourable  for  the  interests  of  the  De- 
fendant, it  would  appear  that  this  insurance  had  been 
made  generally  on  the  property  upon  the  Defendant's 
premises,  and  without  any  particular  specification  of  the 
articles  upon  which  it  was  intended  that  it  should  attach. 
A  part  therefore  of  this  insulance  must  be  considered  as 
made  on  account  of  the  Defendant, — on  account  of  that 
property  which  the  Plaintiff  had  undertaken  to  insure  ; 
ami  a  correspondent  proportion  of  the  sum  paid  by  the 
oflice  would  therefore  be  money  had  and  received  to  the 
use  of  the  Defendant.  But  it  was  unnecessary  to  consi- 
der the  S4ibject  in  this  light ;  for  evidence  was  given 
npon  the  trial  to  prove  that  a  part  of  this  insurance  was 
made  in  respect  of  trust  properfi/,  which  would  clearly 
entitle  the  Defendant  to  set  off  the  sum  received  under 
that  head  against  the  Plaintiff's  demand. 

Vatighan  and  Onslow  Serjts.,  for  the  Plaintiff,  observed, 
as  to  the  otlier  point,  that  by  the  general  rule  of  law  th^ 
Plaintiff  was  entitled,  under  the  circumstances  of  this 
i^ase,  to  recover  a  compensation  for  his  work  and  labour, 
although  no  benefit  had  been  derived  from  it  to  the 
Defendant  They  cited  the  case  of  Menetone  v.  Athawes, 
S  Burr.  1592.  in  support  of  this  position.  It  was  true 
that  upon  the  trial  reliance  was  placed  by  the  Defendant 
on  a  supposed  custom  of  the  trade  ;  but  the  evidence 
given  in  support  of  that  custom  was  not  sufficient  to  au- 
thorize the  jury  in  finding  a  verdict  contrary  to  the  ge- 
neral law.  •  Upon  the  question  of  the  set-off  they  were 
stopped  by  the  Court. 

Mansfield 
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1808.  MANsriELD  Ch.  J.    The  evidence,  as  to  the  poiuf 

which  has  been  argued  by  the  counsel  for  the  Defend- 
ant,v  was  all  upon  one  side.  The  custom  of  the  trade 
was  very  fully  established.  It  was  proved  that  the  prin- 
ter, by  the  general  usage,  was  not  entitled  to  be  paid  for 
any  part  of  his  work  until  the  whole  was  completed  and 
delivered.  This  custom  is  the  law  of  the  trade,  and,  as 
far  as  it  extends,  it  controls  the  general  law.  As  to  the 
set-off,  it  was  proved  upon  the  trial  that  the  Plaintiff's 
own  loss  much  exceeded  the  sum  which  he  had  recovered 
from  the  office.  The  deposit  was  made  in  his  name,  and, 
as  far  as  it  appeared,  in  respect  of  his  own  property  ;  it 
was  not  proved  that  any  part  of  it  Was  paid  for  goods  in 
trust f  or  any  thing  received  by  the  Plaintiff  upon  that  ac- 
count. There  was  no  evidence  then  of  money  had  and 
received  to  the  use  of  the  Defendant.  The  jury  indeed 
found  that  the  Plaintiff  had  undertaken  to  insure.  He 
neglected  to  fulfil  his  engagement,  in  consequence  of 
which  the  Defendant  sustained  a  considerable  loss.  But 
this  loss  cannot  be  made  the  subject  of  a  set-off;  the 
Defendant  must  seek  his  remedy  by  a  distinct  action, 

T*he  other  Judges  concurring,  the  rule  was  made  ab- 
solute to  enter  the  verdict  for  1251/.,  being  the  amount 
of  the  damages  found  by  the  jury,  increased  by  the  ad- 
dition of  the  sum  deducted  under  the  set-off,  and  that 
part  of  the  rule  which  had  for  its  object  to  increase  the 
▼erdict  to  1819/^ 

Was  discharged^ 
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1808. 

IvAT  V.  Finch  and  Another.  fa.  $. 

nPHIS  was  an  action  of  trespass,  tried  before  Lord  guJ^^^*"*^, 

EUenborough  C.  J.  at  the  last  assizes  for  the  county  ^nd  fi.,  wbe- 

of  Cambridge,  for  taking  three  mares,  the  propeity  of  the  possessed  of 

Plaintiff,  and  converting  them  to  the  use  of  the  Defend-  J^^aSSJ^ 

ants.    The  Defendants  justified  under  a  heriot  custom ,  "•?  ^  8«^«» 

.  .  of  dedarationt 

and  the  only  question  between  the  parties  was.   Whether  made  by  c. 

one  Alice  Watson,  the  tenant,  was  possessed  of  the  said  autgned  the 
mares  at  the  time  of  her  death?  It  was  admitted  that  P"P«^  *•  ^• 
they  had  formerly  been  her  property,  but  it  was  con- 
tended that  sometime  before  her  death  she  had  transfer- 
red them,  with  the  rest  of  her  farming  stock,  to  the 
Plaintiff.  For  the  purpose  of  proving  this  transfer,  a 
witness  was  called  to  speak  to  a  conversation ,  in  M'hich 
Mrs-  Watson  had  stated  that  she  had  retired  from  busi- 
ness, and  given  up  her  farm  and  stock  to  her  son-in-law, 
the  Plaintiff.  The  Chief  Justice  inquired  whether  these 
declarations  were  accompanied  by  aey  act  relative  to  the 
management  of  the  farm.  This  being  answered  in  the 
negative,  his  Lordship  was  of  opinion  that  the  evidence 
could  not  be  received.  The  jury  gave  [their  virdict  for 
the  Defendants.  A  rule  nisi  having  beten  obtained  on  a 
former  day  for  setting  aside  the  verdict  and  granting  a 
new  trial, 

hens  Seijt.  upon  shewing  cause,  contended  that  the 
evidence  was  properly  rejected.  These  declarations 
were  not  offered  as  explanatory  of  any  act  relative  either 
to  this  property,  or  to  the  business  and  management  of 
the  farm.  They  were  nothing  but  casual  and  idle  couf 
versation.  Evidence  of  such  a  description  was  calculated 
rather  to  mislead  than  inform ;  and  the  admission  of  it 

in 
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1808. 


in  courts  of  justice  would  be  attended  with  the  most  ma^ 
nifest  inconvenience  and  danger. 

Sellon  Serjt.  contrd  was  stopped  by  the  Court. 

Mansfield  C.J.  The  evidence  ought  to  have  been 
received ;  though  undoubtedly  such  declarations  would 
be  entitled  to  a  greater  or  less  degree  of  attention  ac« 
cording  to  the  circumstances  by  which  they  were  accom- 
panied. The  admission,  supposed  to  have  been  made  by 
Mrs,  fVatson,  was  against  her  own  interest.  Had  this 
.  beien  an  action  between  Mrs.  Watson  and  the  present 
Plaintiff,  her  acknowledgment  that  the  property  be- 
longed to  him  might  clearly  have  been  given  in  evidence. 
It  ought,  therefore,  to' have  been  received  in  the  present 
instance ;  because  the  right  of  the  lord  of  the  manor  de- 
pended upon  her  title. 

Per  Curiam,  Rtile  absolute* 


iPeh.  ^. 


A  party  in 
{^leading  may 
prescribe  for 
itsH  than  he  it 
entitled  to 
claim. 


The  Bailiffs,  Burgesses,  &c.  of  Tewkesbury  v. 
Bricknell. 

npHIS  was  an  action  upon  the  case  of  selling-  com  by 
•^  sample  in  Tewkesbury  market^  whereby  the  Plaintiffs- 
were  deprived  of  their  toll.  The  declaration  stated  that 
the  Plaintiffs  were  lawfully  possessed  of  a  certain  market, 
bolden  in  Tewkesburyy  for  the  buying  and  set  I  ing  of  corn  and 
grain,  and,  by  reason  thereof,  of  right  ought  to  have  a  rea« 
•onable  toll  of  all  com  and  grain  brought  into  the  said  mar- 
ket to  be  sold,  and  there  sold,  not  being  com  or  grain  sold 
in  that  market  iy  or  to  any  freeman  of  the  said  borough,  mv 
the  com  or  grain. of  any.  otker  person  or  persons  legally 

exempt 
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exiempt  from  the  payment  of  such  toll.  The  cause  was 
tried  before  Macdonald  C.  B.,  at  the  last  assizes  for  the 
county  of  Gloucester.  It  appeared  in  evidence  that  com 
sold  by  a  freeman  was  exempt  from  the  payment  of  toll, 
iHit  that  this  exemption  did  not  extend  to  corn  sold  to  a 
freeman.  It  was  contended,  therefore,  on  the  part  of 
the  Defendant,  that  there  was  a  material  variance  be- 
tween the  right,  as  proved  by  the  witnesses,  and  the  pre* 
scription  stated  in  the  declaration ;  and  the  Chief  Baroi) 
being  of  that  opinion,  the  Plaintiffs  were  nonsuited. 


1808. 
TheBailiflSi^ 
Tewkbibubt 

BRICKHBUr. 


Williams  Serjt.,  on  a  former  day,  obtained  a  rule  nisi 
far  setting  aside  the  nonsuit  and  granting  a  new  trial. 
la  moving  for  the  rule,  he  observed,  that  it  was  no  ob* 
jection  to  a  party's  right  to  recover  that  he  had  prescribed 
for  less  than  he  was  entitled  to  demand.  That  was  the 
case  in  the  present  instance.  It  appeared  that  the  ex- 
ception had  been  stated  too  extensively,  and  the  pre- 
scription, as  laid  in  the  declaration,  was  therefore  ren« 
dered  narrower  than  the  Plaintiffs'  right.  In  the  case  of 
Bushwoodv.  Bond,Cro.  £/iz.722.,  the  Plaintiff  prescribed 
for  common  for  one  hundred  sheep.  Tliejury  found  a 
right  for  one  hundred  sheep,  and  six  cows,  and  the  Court 
held  that  the  Plaintiff  had  not  failed  in  his  prescription. 
In  Bruges  v.  Searle  and  Another ^  Carth.  ^19.  (a)y  which 
was  a  prescription  for  common  of  pasture  for  all  the 
Plaintiff's  sheep  levant  and  couchant  on  his  tenement  in 
Edisborough,  the  jury  returned  a  special  verdict  that  tb^ 
Plaintiff  had  '**  common,  as  well  for  all  other  cattle  le- 
faat  and  couchant  on  his  tenement,  as  for  sheep."  It 
was  objected  that  the  verdict  did  not  maintain  the  pre- 
scription ;  for  that  a  prescription  was  an  entire  thing, 
and  could  not  be  divided.  But  the  Court  observed,  that 
f*  the  finding  by  the  jury  that  the  Plaintiff  bad  common 

(a)  See  also  1  Skaw.  347;       4  Mod.  89.  S.  C. 


for 
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1808.        for  other  cattle  did  not  falsify  lijs  prescription,  but  might 

,j,Jj^^^^^JJj^^,^  stand  well  with  it."    And  many  other  cases  might  be 

of  cited  to  the  same  effect  (a.) 

Tewkesbury 

BrickneU.  jj^^  s^^jj  ^  ^,^^  appeared  0:1  this  day  for  the  Plaintiffs, 
upon  being  asked  by  the  Court  whether  the /nonsuit 
could  be  sustained^  observed  (hat  a  prescription  was  evi' 
deuce  of  a  grant,  and  that,  if  in  the  case  last  cited  the 
prescription  had  been  pleaded  as  a  grant,  the  variance 
would  have  been  fatal.  Tliere  was  no  reason  why  it 
should  not  be  equally  so  in  the  present  instance.  The 
only-difference  between  the  two  cases  was  in  the  manner 
of  proof.  He  admitted,  however,  that  he  had  not  been 
able  to  find  any  decision  in  his  favour. 

The  Court.    All  the  authorities  are  the  other  way. 

Rule  absolute. 

(a)  See  Hink$  y.  Ckrk,  2  Lin.  SSI.  Johmon  f .  Tkorowgood^  1  Brownk 
i77.    Hob.  6^ 


Feb.  6. 


Cruttenden  V.  BouRBELL  and  Mary  Anna 
his  Wife. 


The  notarial  fTENRY Count  Bourbelt,  inc.*  Maty  Arme  his  wife, 

quinS^thT  *®  conusors  of  this  fine,  were  resident  in  France, 

case  of  a  fine     and  the  acknowledgment  was  taken  before  commissioners 
acknowledged    .      .  Wn        ^ ,     .        *    .       .  . .  . 

in  a  foreign       m  that  country.     The  affidavit  of  the  due  taking  and 

bTnn^  ^]  acknowledging  the  fine  purported  to  be  sworn  before 

^^^^^  ^^^^^^^  ^Haussey,  who  was  described  as  Mayor  of  the 

notbesvppiied  City  of  Aeu/cAa^e/,  in  the  department  of  the  Lower  Mnt^ 

band^i^tingof  ^^^  ^^  ^^^  subscribed  with  his  name.     A  certificate  that 

tkecopuaon.    the  said  Merchtr  dHaussey  was  Mayor  of  the  City  of 

Ncufchaiel,  signed  by  twp  persons  who  stated  themaelvef 
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to  be  ''  poblic  notaries  of  the   Emperor  Napoleon  the         1808. 

Grtaif  resident  in  the  city  of  Neufchatel  in  the  empire  of    CRirrrBNDsx 

France/*  was  indorsed  on  the  affidavit ;  but  no  notarial  *'* 

ttal  was  annexed.     An  affidavit,  sworn  in  this  country, 

was  also  produced,  for  the  purpose  of  verifying  the  sig- 

Diture  of  the  cogtfizors.    An  application  had  been  made 

to  8  Judge  at  Chambers  for  his  allocatur  ;  but  the  certifi- 

Cite  not  being  under  sealy  which  was  required  by  the 

piKtice  of  the  Court  in  the  case  of  fines  acknowledged 

abroad,  it  was  refused. 

Bayley  Seijt.  now  moved  that  the  fine  might  pass. 
He  observed  that  it  was  not  unusual  upon  the  continent 
for  a  notary  to  be  without  a  seal  of  office.  An  instance 
of  that  kind  had  recently  come  before  the  Court;  and 
in  such  a  case  it  was  impossible  to  comply  with  the  ge- 
neral nile.  [Mansfield  C.  J.  Is  there  any  affidavit  to 
satisfy  the  Court  that  no  public  seal  is  made  use  of  by 
the  notaries  at  Neufchatel  ?J  There  is  no  affidavit  of 
that  fact ;  but  it  may  be  presumed  ;  because  it  is  pro* 
bable  that  this  certificate  is  in  the  usual  form.  In  this 
case  also  there  is  an  affidavit  that  the  signatures  to  the 
acbowledgment  are  in  the  hand-writing  of  the  cog* 
nizors. 

The  Court.  That  will  not  supply  the  defect.  Tliere 
tt  Bo  rule  of  Court  expressly  applying  to  the  case  of 
fines  levied  by  persons  resident  abroad;  but  the  nile 
relative  to  recoveries  suffered  by  persons  under  these  cir- 
CttinstanGei,  has  always  been  held  to  extend  to  the  case 
of  fines.  By  that  rule,  (Hilary  term  14  Geo.  3.)  it  is 
ordered,  that  ^^  if  the  party  or  parties  shall  be  in  /re- 
"  knifOr  in  any  other  parts  beyond  the  seas,  then  the 
^  affidavit  or  affidavits  shall  be  made  by  one  of  the 
**  commissioners  who  hath  taken  the  acknowledgment 
*'  of  such  warrant  or   warrants  of  attorney,    and  shall 

Vol.  I.  L  «*  be 


BOUREL, 
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1608.       '^  be  sworn,  either  before  some  person  duly  authorized 
^v-^-v^w'    u  ^  ^^^  affidavits  in  this  court,  or  before  some  ma- 
V.  ''  gistrate  of  the  place  where  such  acknowledgment  shall 

*^  be  taken,  having  authority  to  administer  an  oath,  and 
^^  in  the  presence  of  a  public  notary  j  which  notary  shall 
"  also  certify  in  writing  under  his  hand  and  seal,  as 
'^  well  the  due  administering  of  the  said  oath,  as  also 
*^  the  name,  signature,  and  office  of  the  magistrate  ad« 
**  ministering  the  same/'  In  this  case  the  certificate  is 
not  under  seal ;  neither  is  it  stated  that  the  notary  was 
present  when  the  oath  was  taken,  or  that  the  mayor  pf 
Neufchatel  had  authority  to  administer  an  oath.  There 
is  also  another  objection.  It  appears  that  one  of  the 
cognizors  is  an  alien  enemy ;  he  subscribes  himself  Henry 
Count  Bourbel ;  the  name  and  title  are  French,  and  he 
18  resident  in  the  dominions  of  France. 

Jiayley  Serjt.  took  nothing  by  his  motion* 


Fib.  6.  SpILSBURY   V.    MiCKLETHWAITE. 

If,at  aconn-  rpHIS  was  an  action  for  an  assault,  battery,  and  false 
try  court  belci        | 
for  Uie  election  imprisonment.    The  Defendant  pleaded,  1st,  Not 

laierfSe^afile-  guilty;  and  2dly,  as  to  all  the  charges  except  the  bat- 
ro^t^th^p^     tery,  "  that  before,  and  at  the  time  when,  &c.  an  elec- 
ceedings,  by 
making  a  great 

noise  and  distorbance,  the  sheriff  may  order  him  to  be  taken  into  costody,  and  carried 
before  a  justice  of  the  peace.  It  is  sufficient  in  a  plea  of  justification,  to  an  action  for 
an  assault  and  false  imprisonment,  brooi^ht  against  the  sheriff  under  the  abore  circam« 
stancev,  to  state  **  that  the  Plaintiff  made  a  great  noise  and  disturbance  at  Uie  electipo, 
and  then  and  there  obstructed  and  molested  tlie  Defendant  in  the  execatioD  of  his 
duty,**  without  stating  that  he  ttureUf  obstmcted  and  molested  him. 

If  a  plea  of  justification  consist  of  two  fiicts,  each  of  which  would,  when  separately 
pleaded,  amount  to  a  good  defence,  it  wiU  sufliciently  fuppoirt  the  jvsttficmtioa  tf  oae  of 
these  facts  be  found  by  the  jury. 
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iioD  was  lawfully  had  at  Lex€es  iu  the  county  of  Sussex 
of  two  knights  of  the  said  county  to  serve  in  parliament, 
fls  knighu  of  the  said  county  of  Sussex,  at  which  said 
/election  be  the  Defendant^  being  then  sheriff  of  the  said 
county  of  Sussex,  then  and  there  presided ;  and  because 
the  Plaintiff,  at  the  said  time  when,  Sec,  at  the  said  elec- 
iion,  threatened  to  assault  him  the  Defendant,  and  then 
iuid  there  did  actually  assault  him,  so  being  such  sheriff, 
and  then  and  there  made  a  great  noise  and  disturbance  at 
the  said  election,  and  then  and  there  obstructed  and  mo- 
lested the  Defendant,  as  such  sheriff  in  the  execution  of 
las  duty  at  such  election,  he  tlie  said  Defendant  thereupon 
at  the  said  time  when,  &c^  charged  one  William  Mills, 
b^ng  then  and  there  one  of  the  headboroughs  of  Lewes 
aforesaid,  to  take  the  care  and  custody  of  the  Plaintiff,  in 
order  to  carry  him  before  Thomas  Partington  esquire, 
ifaen  and  there  being  one  of  his  Majesty's  justices  of  the 
peace,  assigned,  &c.  for  the  said  county,  in  order  that  the 
Plaintiff  might  be  dealt  with  according  to  law/'  &c. 
Replication,  De  injuria  sua  propria,  8fc.  The  cause  was 
Iried  before  Mansfield  Ch.  J.  at  the  last  assizes  for  the 
cototy  of .  Susstex* 

The  jury  found  that  the  Plaintiff,  who  wak  a  free- 
holder of  the  county,  did  not  assault  the  Defendant  as 
alleged  in  the  plea ;  but  they  were  of  opinion  that  all 
the  other  facts  contained  in  the  plea  were  proved.   Upon 
this,  at  the  recommendation  of  the  Chief  Justice,  a  ver- 
dict was  taken  for  the  Plaintiff,  damages  one  shilling ; 
and  permission  was  given  to  the  Defendant  to  move  that 
it  might  be  set  aside  and  a  nonsuit  entered.    Accordingly 
anile  nisi  for  that  purpose  having  been  obtained  in  iUi- 
jeiac29M»  term. 

Best  and  Bayley  Serjts.  now  shewed  cause.  The  assault 
stated  in  the  plea  has  been  dbaffirmed  by  the  jury,  al- 
though  they  have  found  the  rest  of  the  facts  in  favour  of 
L  2  the' 
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the  Defendant.  Admitting  however  that  these  facts 
would,  if  pleaded  by  themselves,  have  amounted  to  a 
justification,  still  the  Plaintiff  in  this  case  will  be  entitled 
to  retain  his  verdict.  It  is  a  rule  of  pleading  that  two 
defences  cannot  be  included  in  the  same  plea.  It  is  true 
that  a  plea  may  consist  of  several  facts,  but  they  must 
constitute  only  one  defence.  The  plea  is  put  in  issue, 
not  in  parts,  but  as  one  entire  justification.  If  a  mate- 
rial part  be  disproved,  the  whole  defence  fails  ;  for  the 
jury  are  to  find  the  substance  of  the  issue,  that  is,  of  the 
whole  issue  joined  between  the  parties;  and  in  this  case 
the  assault,  which  is  the  most  material  fact  contained  in 
this  plea,  has  been  directly  found  in  the  negative. 
But  supposing  that  the  facts  which  the  jury  have  found 
had  been  pleaded  by  themselves,  they  would  not  have 
amounted  to  a  justification.  This  is  the  case  of  an  arrest 
without  a  warrant,  in  order  to  justify  which,  the  Plain- 
tiff must  have  been  guilty  of  a  breach  of  the  peace,or  of 
some  indictable  offence ;  for  the  authority  of  the  sheriff 
in  this  respect  is  not  greater  than  that  of  a  constable. 
The  offence  also  should  be  charged  in  the  plea  with  as 
much  precision  as  in  an  indictment.  The  Defendant 
alleges  that  the  Plaintiff  obstructed  and  molested  him  in 
the  execution  of  his  duty.  But  it  is  not  stated  haw  be 
obstructed  and  molested  him.  In  an  indictment  for  ob- 
taining money  by  false  pretences,  the  false  pretences 
must  be  particularly  set  forth  upon  the  record.  Rex  v. 
Mason,  2  Term  Rep.  581.  It  is  stated  indeed  that  the 
Plaintiff  made  a  great  noise  and  disturbance  at  the  elec- 
tion, ^  and  then  and  there  obstructed  and  molested  the 
Defendant,  &c  . ;  but  it  is  not  alleged  that  he  thereby  ob- 
structed him.  Every  plea  is  to  be  taken  most  strongly 
against  the  pleader  ;  and  in  this  case  the  Plaintiff  is  en- 
titled to  avail  himself  of  every  objection  to  the  plea,  ' 
which  might  have  been  made  upon  special  demurrer  ; 
because  the  Defendant,  by  inserting  the  assault  in  his 

I         plea, 
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plea,  has  deprived  the  Plaintiff  of  the  opportunity  of  de- 
marriiig.  The  general  question  is  important^  since  if 
a  coDtest  had  taken  place,  and  death  had  ensued,  the 
qoestioD  of  murder  would  have  depended  upon  the  le- 
gality or  illegality  of  the  arrest. 

Shefikrd  Seijt.  contra  was  stopped  by  the  Court. 


1808. 


Mansfield  Ch.  J.  Ifa  plea  of  justification  to  an  ac- 
tion of  this  nature  consist  of  two  facts,  each  of  which 
would,  when  separately  pleaded^  amount  to  a  good  de* 
fence,  it  will  sufficiently  support  the  justification,  if  one 
of  these  fiacts  be  found- by  the  jury.  The  only  question 
then  to  be  considered  is,  whether  Ihat  part  of  the  plea 
which  the  jury  have  affirmed,  would  alone  constitute  a 
defence  to  the  charge  to  which  it  is  here  pleaded.  It 
amounts  in  substance  to  this ;  that,  at  the  time  when  the 
trespass  was  committed,  the  Defendant  was  sheriff  of  the 
county  of  Sussex,  and  m  that  character  was  presiding  at 
the  election  of  knights  of  the  shire  to  serve  for  the 
county  in  parliament;  that  the  Plaintiff  made  a  great. 
noise  and  disturbance  at  the  election,  and  molested  and 
obstructed  him  in  the  execution  of  hb  duty,  upon  which 
lie  ordered  a  constable  to  take  th^  Plaintiff  into  custody, 
and  to  carry  him  before  a  justice  of  the  peace,  &c.  It 
is  impossible  that  any  person  upon  reading  this  part  of 
tbe  plea,  can  entertain  a  doubt,  whether  the  sentence, , 
interpreted  according  to  its  natural  import  and  construc- 
tion, sufficiently  expresses  that  the  obstruction  was  by 
sneans  of  the  noise.  Neither  b  it  easy  to  conceive  how 
ibe  Plaintiff  could  have  made  a  great  noise  and  disturb- 
ance upon  tbb  occasion,  without  obstructing  the  De« 
fendant  in  die  discharge  of  his  duty ;  and  as  to  the  na*  . 
ture  of  the  noise  itself,  that  does  not  admit  of  particular 
description.  The  question  then  resolves  itself  into  this, 
whether  the  conduct  of  the  Plaintiff  in  making  a  great 
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nobe  and  disturbance  at  tlie  electioti,  and,  by  means  of 
that  noise  aiid  disturbance,  obstructing  and  molesting  the 
sheriff  in  the  execution  of  his  duty,  was  sufficient  to 
justify  the  Defendant  in  the  measure  which  he  pursKed. 
I  am  surprized  that  this  question  should  be  seriously 
argued.  At  the  time  when  the  trespass  was  committed, 
the  Defendant  was  presiding  at  the  county  court.  He 
was  engaged  in  the  discliarge  of  a  most  important  duty, 
a  part  of  which  consists  in  the  administration  of  oaths, 
and  in  deciding  upon  the  qualitications  of  the  electors. 
'  The  conduct  of  the  Plaintiff  in  disturbing  the  order  and 
proceedings  of  the  court,  would  have  justified  the  inter- 
position, not  only  of  the  sheriff,  but  of  any  of  the 
freeholders,  who  are  the  judges  of  that  court,  or,  per- 
haps, of  any  other  individual;  for  every  man  is  in- 
terested in  the  due  election  of  representatives  to  parlia- 
ment. But  it  i^  said  that  the  sheriff  has  no  authority  to 
commit.  He  certainty  has  no  authority  to  commit  as  a 
magistrate ;  nor  did  he  in  this  case  commit  the  Defend* 
atat.  The  Extent  and  nature  of  the  powers  appertaining  to 
•the  office  of  sheriff  are  objects  entirely  foreign  from  the 
present  inquiry.  It  is  sufficient  in  this  instance  to  ob. 
serve  that  it  was  the  duty  of  the  sheriff  to  preserve  order 
and  decency.  The  proceedings  of  the  coiu-t  were  inter, 
mpted  by  the  turbulent  conduct  of  the  Phintiff;  the 
Defendant  was  bound  by  his  situation  to  prevent  the  cou« 
tinuance  of  this  interruption,  and  he  could  not  have, 
adopted  a  better  mode  for  that  purpose,  than  by  ordering 
the  Plaintiff  to  be  carried  before  a  magistrate,  to  give 
security  for  his  good  behaviour.  It  has  been  objected 
that  the  facts  found  by  the  jury  do  not  amount  to  any 
ofl^ce.  Has  the  law  of  England  then  been  so  anxious 
to  preserve  the  pm-ity  and  freedom  of  electioti,  upon 
which  the  rights  and  liberties  of*  the  people  depend  ?  has 
it  established  v^rbus  forms  and  regulations  for  this  pur* 
pose,  and  shall  it  be  said  that  it  is  no  offence  to  defeat 

^  these 
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dieie  provitioDB,  and  to  render  them  nugatory  and  vain  i        1808. 

Ii  it  no  offence  to  interrupt  the  exercise  of  those  powers     ir'^^^'^"^^ 

vhich  have  been  entrusted  with  this  view  to  the  sheriff;    i       r. 

to  innul  so  many  legislative  provisions  ;  to  deprive  the    I  thwaite. 

country  of  the  benefit  of   a  system  so  anxiously  esta- 

bliBhed;  and  to  attack  the  moi(t  valuable  rights  and  pri* 

viieges  of  die  people  of  England  ?     What  should  we  say 

of  those  laws  which  we  are  bo  much  accustomed  to  extols 

if  conduct  of  such  a  description  could  be  pursued  with 

impunity  i  This  is  a  question  upon  which  1  cannot  bring 

myself  to  entertain  a  moment's  doubt.    The  Plaintiff  was 

guilty  of  a  serious  offence  against  public  order ;  he  was 

guilty  of  a  breach  of  the  peace,  for  which  he  might  have 

been  punished  by  indictment.    His  conduct  was  such  as 

to  call  for  immediate  interposition*    llie  Defendant  was 

not  only  jostified  in  what  he  did,  but  it  was  his  duty  to 

adopt  means,  (and  what  better  could  have  been  chosen  ?) 

to  ppevent  the  Plaintiff  from  continuing  to  interrupt  the 

proceedings  of  the  court. 

Rule  absolute. 


Prentice  v.  Reed. 


Feh.9. 


THE  fads  of  this  case  were  as   follow:  An  unex-      Uponarefe- 
renot  at  mn 
pired  term  of  years  in  a  farm,  and  the  stock  there-  pHtu,  an  arbi- 

^  belonging  to  one  Jsplin,  being  taken  under  a  JUri  ^^^^^  a  grea^ 

er  sura  than 
^.  that  for  which 

^mdiet  is  takes.  Bat  if  he  awarcb  a  greater  fmn  than  th^  amount  of  the  verdict. 
**<■  jtdfment  is  entered  for  the  whole,  and  it  appears  that  a  part  of  the  sum  is  covered 
^^^eoentervailing  demand  which  never  was  a  subject  of  dispute,  so  that  only  a  balance, 
J^  fhia  the  asonnt  of  the  verdict,  is  ultimately  to  be  paid  over,  the  Court  wiU  reduce 
yjijgmcnt  te  the  amount  of  the  verdict,  and   grant  execution  tor  the  sum  really 

^J^^Wie  an  arbitrator  has  power  to  order  nsftol  he  thguld  think  fUtohedone  by  either  of 
P^  Parties  respecting  the  matters  in  dispute,  ott<vr«  whether  be  might  not  direct  them 
r^tteot  to  an  application  to  the  Court  tor  enlarging  the  damages  dven  by  tlis 
'^'ukt? 

L  4  facias 
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1808.  facias  at  the  suit  of  Sieonard  and  Ryland,  and  exposed  to 
Prenticb       ^'^  ^y  auction,  Asplin  authorized  the  auctioneer  to  sell 

^*  at  the  same  time  all  the  growing  crops,  land  sown,  fol- 

lows, and  effects  which  lie  had  on  the  premises,  to  be 
taken  at  a  valuation  by  the  purchaser  of  the  lease,  and 
the  lease  was  sold  upon  condition  that  the  purchaser 
should  be  approved  by  the  landlord.  The  sum  produced 
by  the  sale  of  the  lease  and  a  part  of  the  stock,  not  in- 
cluding a  stack  of  clover  hay,  which  was  then  on  the 
premises,  and  the  growing  crops  aiui  fallows,  proved 
sufficient  to  satisfy  this  execution.  The  Plaintiff  was 
declared  the  purchaser  of  the  lease,  he  took  an  assign- 
ment of  the  term  from  the  sheriff,  and  entered  on  the 
farm,  exclusive  of  the  growing  crops  and  fallows.  After 
this  he  applied  to  the  auctioneer  to  have  die  crops  and 
other  effects  valued,  but  was  refused,  on  the  ground  that 
the  landlord's  consent  to  the  assignment  of  die  lease  bad 
not  been  yet  obtained ;  the  landlord  shortly  after  granted 
him  a  new  lease  for  the  residue  of  AsplifCs  term,  after 
which,  but  before  the  growing  crops  and  effects  had  been 
valued  or  paid  for,  a  fieri  facias  issued  against  AspUiCs 
goods  at  the  suit  of  one  Fanderzee,  directed  to  the  De- 
fendant, who  was  then  the  sheriff  of  Essex,  under  which 
the  Defendant  seized  the  stack  of  clover  and  the  crops 
then  growing  on  the  farm,  and  sold  them  for  493/., 
which  he  received,  and  before  the  return  of  the  writ 
took  a  second  crop  of  clover,  value  100/.,  which  had 
grown  subsequently  to  the  dates  of  the  assignment  and 
new  lease,  and  to  the  taking  of  the  first  growing  crops  ; 
the  Defendant,  during  his  possession,  obstructed  the 
Plaintiff  in  the  occupation  of  his  farm,  and  thereby  oc- 
casioned him  to  sustain  other  losses  to  the  amount  of  20/. 
SoOn  after  the  Defendant  had  taken  possesion,  the  grow- 
ing  crops,  &c.  were  valued  in  pursuance  of  the  condi- 
tions of  sale,  at  the  sum  of  344/.  155.  5d.  The  Plain- 
tiff having  brought  an  action  of  trespass  against  the  De- 
fendant, for  taking  the  goods  and  crops  under  the  second 

.fieri 
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Jierifaeiat;  the  cause  came  on  for  trial  at  the  Chelmsford  1B08. 
^omiiier  aBsizes  1806,  before  Macdonald  C.  B.  Jsplin 
had  before  that  time  commenced  an  action  against  the 
Plaintiff  for  the  value  of  the  crops ;  and  Fandertee  being 
desirous  to  obtain  the  fruits  of  his  judgment  by  getting 
possession  of  the  sum  which  AspUn  might  recover  from 
the  Plaintiff,  and  which,  if  paid  over  to  Asplin,  could  not 
be  taken  in  execution,  the  parties,  at  the  particular 
request  of  Vanderzee,  consented  to  refer  the  cause,  and 
the  terms  mentioned  in  the  order  of  nisi  prius  were  as 
follow : 

The  Defendant  undertaking  that  an  indemnity  should 
be  ^ven,  to  the  arbitrator's  satisfaction,  to  save  the  Plain- 
tiff harmless  from  the  present  and  any  other  suit  by  Asp- 
Un for  the  price  of  the  crops  and  other  articles  taken 
under  Fanderze^s  execution,  it  was  ordered  that  a  verdict 
should  be  entered  for  the  Plaintiff,  damages  500/.,  sulfjtct 
to  the  atiord  of  the  arbitrator,  who  was  thereby  empowered 
to  direct  that  a  verdict  should  be  entered  for  the  Plaintiffs  or 
Defendant,  as  he  should  think  proper,  and  also  to  settle  alt 
matters  in  difference  between  the  parties,  and  to  order  and 
determine  what  he  should  think  Jit  to  be  done  by  either  of 
them  respecting  the  matters  in  dispute ;  and  if  he  should  be 
of  opinion  that  Vanderzee  had  no  right  to  seize  the  crops 
and  other  articles,  Vanderzee  should  notwithstanding  be 
at  liberty  to  retain  the  amount  of  the  price  which  the 
Plaintiff  was  to  have  paid  to  Asplin  for  the  same ;  but  the 
value  of  them  beyond  fthat  price,  and  the  damage  sus- 
tained, if  any,  was  to  be  paid  to  the  Plaintiff :  and  by  the 
aame  order,  after  reciting  that  a  valuation  of  the  same 
crops  and  other  articles  had  been  made  between  Asplin 
and  the  Plaintiff,  the  arbitrator  was  empowered  to  direct, 
that  in  case  Asplin  should  recover  more  from  the  Plaintiff 
than  the  amount  of  such  valuation,  the  difference  should 
be  repaid  by  the  Plaintiff  to  the  Defendant's  attorney, 
out  fff  the  money,  if  any,  that  should  be  awarded  to  tlie 

Plaintiff. 

The 
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The  arbitrator  made  his  award,  and  therein  reciting 
that  the  Defendant  had  given  to  the  Plaintiff  the  iadeoi- 
nity  agreed  on,  and  declaring  hit  opinion  that  the-crops 
and  stack  of  clover  did  pass  to  the  Plaintiff  by  the  auc- 
tioneer's sale,  awarded,  that  the  Defendant  was  indebted 
to  the  Plaintiff,  for  the  crops  and  clover  hay,  in  495L; 
for  the  second  crop  of  clover,  in  100/. ;  and  for  damages 
occasioned  by  the  obstructions  to  his  occupation,  in  20/. 
And  that  on  the  whole  there  was  due  and  owing Jrom  the 
Defendant  to  the  Plaintiff  Q 1 5/.,and  that  tlie  verdict  whiek 
had  been  entered  for  the  Plaintiff f^r  5QOLhhould  be  altered 
to  6l5h  And  the  arbitrator^  further  reciting  that  Asplin 
bad  as  yet  recovered  no  money  from  the  Plaintiff,  de^- 
clared  he  was  unable  to  direct  any  specific  sum  of  money 
to  be  repaid  by  the  Plaintiff  to  the  Defendant's  attorney 
out  of  the  money  awarded  to  the  Plaintiff,  but  awarded, 
that  if  Asplin  should  recover  more  than  the  amount  of 
the  aforesaid  valuation,  then  the  Plaintiff  should  repay  to 
the  Defendant's  attorney  such  difference  out  of  the  mo- 
ney thereby  awarded  to  him . 

The  associate  altered  the  po$tea  to  615/.,  and  delivered 
it  to  the  Plaintiff,  who  thereupon  entered  up  judgment 
for  the  sum  of  615/.  damages. 

Faaghan  Serjt.  had  on  a  former  day  obtained  a  rule 
91151  that  the  judgment  might  be  reduced  to  the  sum  of 
500/.,  and  that  upon  payment  to  the  Plaintiff  of  155/. 
45.  9d.f  being  the  residue  of  the  said  500/.,  after  deduct^ 
ing  the  sum  of  S44/.  155.  dc/.,  which,  as  the  rule  stated, 
had  already  been  paid  to  Asplin  in  pursuance  of  the  said 
order  of  nutprtti5  and  award,  satisfaction  might  be  en- 
tered up  on  the '  judgment,  and  the  abovementioned 
bond  of  mdemnity  executed  by  the  Defendant  might  fit 
given  up  to  the  Plaintiff  to  be  cancelled. 

Shepherd  and  Bayk^  Seijts.  new  shewed  cause,  Al*- 
though  il  dionkl  be  admitted  that  aa  arbitnUor  in  ffne- 
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nd  CMinot  award  a  greater  sum  than  the  damages  fonnd  IBOS. 

by  tfie  verdict)  the  present  case  is  very  distinguishable 
fi^m  that  of  Ban$ur  v.  CkarJUon^  5  East,  139.  where  that 
point  Was, decided.  The  terms  of  the  submission  here 
dearly  shew,  that  if  the  Plaintiff,  by  the  direction  bf  the 
arbitrator,  had  in  terms  applied  to  the  Court  to  enlarge 
the  verdict,  unless  he  sought  to  receiye  upon  the  close  of 
the  trannaction  a  greater  sum  than  500/.,  the  Defendant 
could  not  have  opposed  the  motion.  The  award  may  b« 
considfilied  as  virtually  being  a  direction  of  the  arbitrator 
to  diat  effect.  The  mtent  of  the  submission  ^'as,  first  to 
ascertain  the  whole  amount  of  the  injury  sustained  by  the 
Plaintiff.  If  it  had  happened  that  the  Plaintiff  had  pre- 
viously paid  Asplin  for  the  crops  he  had  bought,  he  would 
have  been  entitled  to  receive  the  whole  of  that  amount. 
Next  it  was  intended  to  ascertain  the  amount  of  the  mo- 
ney due  from  the  Plaintiff  to  Asplin,  who  was  then  suing 
for  the  price  of  the  crops,  in  order  that  Fanderzee,  the 
real  Defendant,  for  Reed  is  only  nominally  Defendant, 
mi^t  be  permitted  to  retain  that  sum  out  of  the  damages 
to  be  recovered  against  himself,  and  might  be  required 
to  pay  Over  to  the  Plaintiff  the  residue  only ;  and  because 
there  was  a  growing  crop,  which  was  daily  increasing  in 
value,  and  it  was  thought  doubtful  whether  Asplin  could 
not  shew  his  property  therein  to  have  continued  beyond 
the  time  of  making  the  valuation,  whereby  he  would 
have  entitled  himself  to  recover  more  than  344/.  155.  3d., 
it  was  agreed,  that  in  order  fully  to  countervail  the  in- 
demnity given  by  the  Defendant  to  the  Plaintiff,  the  De- 
fendant should  be  at  liberty  to  deduct  from  the  whole 
amount  of  the  damages  sustained  by  the  Plaintiff,  not  the 
amn  of  344/.  155.  3d.  only,  but  also  the  excess,  if  any, 
by  which  the  damages  to  be  tecovered  by  Asplin  against 
the  Plaintiff  ahould  exceed  that  valuation.  The  only 
0um  then  which  Fanderzee  was  to  pay  to  the  Plaintiff, 
mas^ke  excess  of  the  whole  value  of  the  crops  above  the 

«  sum 


156  CASES  IN  HILARY  TERM 

'1808.         sum  to  be  recovered  by  AspUn.   He  undertakes  to  sustain 
Prenticb       ^  coosequeoces  of  Asplui^s  actiooy  upon  condition  that 
'^'  be  should  be  in  all  events  discharged  from  paying  to  the 

Plaintiff  a  sum  of  money  equal  to  that  which  AwpUn 
might  recover  from  the  crops,  and  should  pay  over  to  tlie 
Plaintiff  the  balance  only,:  from  the  former  sum  he  was 
wholly  released  therefore  by  a  matter  paramount  to  the 
award,  the  prior  agreement  recited  by  the  submission  : 
that  sum  never  was  made  a  subject  of  dispute  between 
the  parties ;  and  it  is  clear  that  it  ought  to  form  4b  part 
of  the  damages  to  be  recovered  in  this  action,  and  tfiat 
consequently  it  ought  never  to  have  been  included  in  the 
award.  If,  upon  a  reference  of  all  matters  in  difference, 
the  Plaintiff  should  prove  a'  debt  of  1000/.,  and  the  De- 
fendant should  establish  a  set-off  for  600/.,  a  verdict  for 
500/.  would  enable  the  arbitrator  to  do  complete  justice* 
The  whole  obscurity  in  this  case  arises  from  the  circum* 
stance  that  the  arbitrator  has  in  form  awarded  613/.,. 
when  he  ought  to  have  awarded  270/.  4s.  9^.  only :  he 
has  included  in  the  damages  the  344/.  \5s.  Sd»,  instead 
of  leaving  out  that  sum  as  he  ought  to  have  done.  If  a 
verdict  had  been  found  in  blank,  for  such  sum  as  ihe  ar- 
bitrator should  award  to  be  due,  it  would  have  been 
filled  up,  not  with  6 15/.,  but  with  270/.  4s.  9d.  only. 
In  Bonner  v.  Charlton  no  facts  appeared  to  discover 
the  ground  of  the  award,  but  here  the  Court  can  distin- 
guish the  compotent  parts  of  the  sum  which  the  award 
purports  to  give,  and  therefore  has  the  means  of  recti- 
fymg  the  mistake.  If  the  award  and  judgment  are 
wrong,  they  are  wrong  in  form  only.  The  arbitrator 
has  not  in  effect  given  more  than  500L,  and  the  Court 
win  permit  the  judgment  to  be  amended  by  altering  it 
from  615/.  to  the  sum  of  500/.,  for  which  the  verdict 
waf  originally  given. 
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Vaughan  Serjt.  contri.    The  question  is  not  whether  18081 

a  good  award  might  have  been  made,  which  would  have 
effectuated  the  intention  of  the  arbitrator  without  ex- 
ceeding die  limits  of  the  verdict.  He  clearly  might  have 
made  his  award  for  the  balance  ;  but  he  has  not  done  it. 
The  question  is,  whether  the  arbitrator  had  authority  to 
enlarge  the  verdict  to  6 15/.  Not  only  is  it  impossible  to 
sustain  that  position,  but  even  if  the  arbitrator  had  di- 
rected an  application  to  the  Court  for  the  verdict  to  be 
enlargefd  to  615/.,  the  Couirt  would  have  had  no  power 
to  grant  it :  for  the  verdict  is  of  the  finding  of  the  jury^ 
whose  exclusive  province  it  is  to  assess  damages.  But  the 
verdict  b  the  foundation  of  all  the  arbitrator's  autho- 
rity. As  he  has  exceeded  then  the  limits  of  his  authori* 
ty,  the  award  is  bad  in  toto :  and  the  Court  will  either 
presently  dispose  of  it  according  to  its  legality,  or  at  least 
will  aend  the  case  to  be  re-considered  by  a  jury. 

Mansfibld  C.  J.  I  am  by  no  means  clear  that  the 
arbitrator  might  not  have  directed  that  an  application 
should  be  made  to  the  Court  to  enlarge  the  verdict  to 
6l5/.y  and  that  the  Defendant  should  consent.  It  is 
possible  that  a  case  may  arise,  in  which  the  amount  of 
ibe  nominal  damages  iu  the  verdict  on  an  order  of  re- 
ference may  be  material,  but  in  most  cases  it  is  wholly 
immaterial,  as  it  is  here :  the  Defendant  does  not  ven- 
ture to  swear  that  he  thought  it  important  to  limit  his 
damages  to  500/.  It  is  urged  that  this  is  the  finding  of 
the  jury,  but  that  is  mere  form :  it  is  in  substance  an 
agreement  between  the  parties.  The  jury  have  in  fact 
no  concern  with  the  matter.  The  amount  is  fixed  by 
the  counsel  engaged  in  the  cause,  who,  upon  agreeing  to 
refer,  usually  take  a  verdict  for  the  damages  laid  in  the 
declaration  ;  here  the  Plaintiff  has  not  indeed  done  that^ 
but  he  certainly  meant  to  take  damages  sufficiently  large 
to  cover  the  sum  he  was  entitled  to  receive  which  was 
modi  less  than  500/. ;  and  he  thought  that  in  taking  a 

verdict 
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)808»  verdict  for  that  amount,  be  was  secur^.  It  is  impossible 
ibis  should  have  been  any  other  than  a  mere  mistajce. 
This  was  not  a  reference  of  the  jcause  for  ibe  mere  pur- 
pose of  settling  the  amount  of  the  damages,  but  it  was 
i^reed  that  the  arbitrator  might  direct  a  verdict  for  the 
Plaintiff  or  the  Defendant :  the  order  also  inclu  led  a 
reference  of  all  matters  in  difference,  and  the  submission 
recites  the  agreement  between  tiie  parties  that  Fanderzee 
should  retain  the  344/.  I5s.  3d.,  and  that  only  the  value 
beyond  the  full  price  of  the  crops  should  be  paid  to  the 
Plaintiff.  It  was  meant  that  the  verdict  should  stand 
as  a  security  for  the  Plaintiff's  receiving  the  sum,  to 
which  he  was  in  justice  entitled.  If  the  sum  to  be  paid 
to  ^sp/ifl  had  been  finally  ascestained  at  the  time  of  the 
submission,  tliere  would  have  been  no  difficulty  in  the 
case.  It  was  not  at  tliat  time  so  ascertained^  therefore 
it  could  not  be  deducted  in  figures :  but  that  makes  no 
difference.  I  would  not  overturn  the  case  of  Bonner  v. 
Charlton*  If  this  is  an  award  that  the  Defendant  shall 
pay  more  than  500/.,  it  is  a  bad  award. 

Heath  J.    Very  special  and  large   powers  are  here 
given. 

Cur.  adv.  vuUm 

Mansfield  Ch,  J;  now  delivered  the  opinion  of  the 
Court. 

After  going  very  folly  into  the  circumstances  of  the 
case ;  he  observed,  that  no  affidavit  bad  been  made  ^ 
for  the  purpose  of  impeaching  the  award,  nor  were  any 
of  the  facts  disputed.  No  complaint  was  made  by  the 
Defendant  of  any  injustice  done  by  the  arbitrator,  but 
he  complained  of  the  terms  of  the  award,  aad  dewed 
Ihat  the  judgment  might  be  entered  up  for  300/.  only, 
and  that  the  simn  of  344/.  155.  Sd.  might  be  deducted, 
Mt  from  die  615/.,  but  from  the  500/.    That  would  be 
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a  gross  fraud ;  but  in  point  of  form  the  Defendant  wfts  1808. 
rigkt;  and  therefore  the  Court  directed  that  the  judg- 
BMHt  should  be  altered  to  the  sum  of  500/.  damages 
onlj,  but  that  the  Plaintiff  should  be  at  liberty  to  sue 
out  execution  £or  270/.  4f.  9d.,  the  sum  which  le- 
mained  after  deducting  344/.  155.  3d.  from  6 15/. 

Vaghan  observed,  that  the  judgment  of  the  Court 
did  not  coincide  with  the  terms  of  his  rule,  and  elected 
to  have  it 

Discliarged  with  Costs, 

Bayhy  then  moved,  on  behalf  of  the  Plaintiff,  that  he 
might  be  at  liberty  to  amend  his  judgment  in  the  terms 
suggested  by  the  Court,  which  was  granted  condition- 
ally upon  his  filing  a  proper  affidavit  of  the  circura- 
atances. 


The  Kino  r.  The  Sheriff  of  Surry, 
In  a  Cause  of  Brewer  v.  Clarke.  ^^^  9. 

npHE  Defendant's  bail     having    been    rejected,    the      Aaunmit 

Defendant,  on  the  nieht  when  the  rule  requirinir  the  conditioned  for 
'  ®       .  T         »  payment  by  in* 

sheriff  to  return  the  body  expured,  gave  to  the  Plaintiff,  jtalments  dis* 

without  any  notice  to  the  sheriff,  a  cognovit  for  payment  ^Jln^ 
of  the  debts  and  costs  by  instalments,  with  a  condition, 
diat  upon  failure  of  payment,  the  Plaintiff  might  either 
enter  up  judgment  and  sue  out  execution  forthwith,  for 
all  the  then  n-maining  instalments,  or  should  be  4it  liberty 
to  move  tor  an  attachment  against  the  sheriff ;  it  hcatg 
especially  agreed,  tiiat  such  right  of  nM>viBg  for  an  at- 
tachment should  remain  in  the  Plaintiff,  as  a  aecuriCy  in 
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1808.  case  default  should  be  made  on  the  payment  of  any  in* 

Jj?^*^"^^  stalroent.    These  terms  were  inserted  under  a  belief  of 
^The  Kino 

c^  ,  the  Plaintiff  that  they  would  have  the  effect  of  keeping 

8iiRRY«  the  sheriff  still  liable.    The  debt  and  costs  not  being 
paid|  an  attachment  was  sued  out  against  the  sheriff. 


Batfley  Seijt.  having  obtained  a  rule  nisi  for  setting 
aside  the  attachment, 

Best  Serjt.  now  shewed  cause.  Whatever  might  be 
the  effect  of  a  cognovit  coupled  with  a  considerable  delay, 
as  two  or  three  months,  it  has  never  been  held  that  a 
mere  cognovit,  without  any  thing  more,  was  a  discharge 
of  the  sheriff.  The  sheriff  is  in  the  condition  of  bail  to 
the  action.  In  Hodgson  v.  Nugent,  5  Term  Rep.  277.  it 
was  held  that  the  bail  were  not  discharged  by  a  cognovit 
given  without  their  knowledge.  And  in  an  application 
which  was  made  to  this  Court  in  jthe  present  term,  the 
Court  came  to  the  like  decision.  If  fresh  bail  had  been 
put  iu  when  the  former  bail  were  rejected,  they  might 
have  rendered  the  Defendant  in  their  own  discharge  after 
be  had  given  this  cognovit. 

Mansfibld  C.  J.  A  cognovit,  except  under  particu- 
lar circumstances,  is  a  discharge,  of  the  sheriff.  It  cer- 
tainly would  be  proper  to  enquire  whether  it  is  given 
with  or  without  his  knowledge;  but  here  it  is  without 
notice ;  and  the  question  is,  whether  in  that  case  it  dis- 
charges him.  The  effect  of  this  instrument  was,  that 
from  the  time  of  giving  it,  the  Defendant  could  not  be 
taken  by  the  sheriff.  If  other  bail  had  been  put  in  when 
the  first  were  rejected,  though  they  might  have  surren- 
dered the  Defendant  before  giving  this  cognovit,  for  pay- 
ment by  instalments,  they  could  not  do  it  after ;  and  if 
they  had  taken  him  afterwards,  he  would  have  been  en- 
titled 
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titled  to  his  dbcharge.      The   duty  of  the  sherifF  is  to  1808. 

bring ia  the  body  of  the  Defendant :    the  Defendant  ap-        TheKiNG 

pears  in  court  and  acknowledges  the  debt.  «• 

The  Sheriff  of 


Surry. 


Heath  J.  If  fresh  bail  had  been  put  in,  and  the 
Defendant^  had  then  given  a  cognovit  authorizing  the 
PlaintifF  to  enter  up  judgment  instanter,  the  bail  might 
afterwards  have  rendered  the  Defendant.  But  the  secu- 
rity here  takeu  is  for  a  payment  by  instalments.  This 
u  like  the  case  of  a  bill  of  exchange :  if  the  holder  does  ' 
not  proceed  in  due  time  against  the  acceptor,  he  dis- 
charges the  drawer.  Here  the  party  elects  a  different 
remedy  against  the  Defendant,  and  thereby  absolves  the 
sheriff  from'  his  responsibility.  So  if  a  receiver  takes 
security  from  a  tenant,  he  makes  himself  liable.  This 
cognovit  is  a  new  modification  of  the  debt,  and  the  Plain- 
tiff, by  acquitting  the  Defendant  of  the  former  debt, 
acquits  the  sheriff. 

Cham B RE  J.  Is  not  tliis  very  different  from  the  case 
of  bail  f  The  Defendant  is  in  the  costody  of  his  bail,  but 
here  you  treat  him  as  being  present  in  the  court :  he 
appears  in  court  when  he  gives  a  cognovit,  and  the  she- 
riff has  done  his  duty:  when  the  Plaintiff  has, accepted 
^  appearance  in  court,  the  sheriff  has  nothing  further 
to  do. 

Rule  absolute. 

^^yey  in  support  of  the  rule. 


^"^^L.!.  M 
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1808. 

Fe6. 10.  Bell  v.  Gate. 

deYto'^naUoiL  f"^  Defendant  put  in  bail,  one  of  whom  was   hi* 
ney,  andjusti-  aftomev  :    he  then  gave  notice  of  adding  another 

fieswithoutop-  *    .,       .      «i  •     -^  i    .  . 

position,  the  person  as  bail :  the  Plaintitf  excepted,  but  permitted  the 

let  mWc  the^'   ^^^  ^^  justify  without  opposition.    It  being  discovered 
allowance  of     that  the  sheriflF  had  taken  no  bail-bond, 

Best  Serjt ,  on  a  former  day,  obtained  a  rule  liisi  to  set 
aside  the  allowance  df  bail|  upon  the  principle  that  bail, 
one  of  whom  is  an  attorney,  are  a  nullity  ;  and  that  no 
addition  can  be  made  to  a  nullity :  and  he  cited  a  case  of 
Jackson  v.  Ilillas,  Easter  term  45  Ufa.  3.,  in  which  he 
was  of  counsel  for  the  Defendant.  The  facts  there  were, 
that  the  Defendant  having  deferred  to  put  in  bail  till  the 
last  minute  which  he  had  for  that  put  pose,  one  of  the 
proposed  bail  failed  to  come;  and  in  order  that  some  bail 
might  be  put  in  within  the  time  required,  the  attorney's 
clerk  became  one  of  them.  The  next  morning  another 
person  was  added  in  his  stead.  It  appeared  in  that  case 
also,  that  no  bail-bond  had  been  taken.  It  was  there 
«rged  in  support  of  a  motion  to  set  aside  (he  allowance 
of  bail,  that  any  addition  made  to  a  nullity,  must  be 
bad.  Best  had  on  that  occasion  contended  the  objection 
was  urged  too  late,  not  being  made  until  after  the  bail 
had  been  allowed ;  but  the  Court  made  the  rule  absolute. 

Shepherd  Serjt.  now  shewed  cause  against  the  present 
rule.  The  Plaintiff  in  this  case  having  excepted  to  the 
bail,  with  the  knowledge  that  one  of  them  was  an  attor-  - 
ney,  has  recognized  them  as  bail.  In  Jackson  ▼•  Hillas 
the  Plaintiff  treated  the  bail  as  a  nullity,  and  applied  for 
an  assignment  of  the  bail-bond.  If  the  Defendant  is  not 
well  in  court  tliree  days  after  his  bail  hsive  been  allowed^ 

neidier 
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neither  is  he  after  three  weeks  ;    and  the  Plaintiff  may        1808. 
lie  by  so  long,  Uiat  when  the  allowance  of  bail  is  set    ^'^^'^^^ 
aside,  and  an  attachment  has  issued  against  the  sheriff,  if  v. 

an  application  is  made  to  set  aside  the  attachment,  he 
may  be  able  to  resist  it  on  the  pretext  that  he  has  lost  a 
trial.  In  the  Court  of  King's  Bench  it  is  regular  to  add 
bail  to  an  attorney.  Rexy.  Sheriff  of  Surri/,  2  East,  181. 
Foxall  V.  Bowerman,  Ibid.  And  the  Plaintiff  cannot 
treat  the  bail  as  a  nullity :  and  even  in  this  court,  it  is  ad« 
mitted,  that  if  notice  had  been  given  in  due  time,  of  jus- 
tifying the  same  two  persons,  as  fresh  bail,  they  would 
have  been  good  bail. 

Be^j  in  support  of  his  rule.  ^ 

Mansfield  Ch.  J.  The  Court  has  formerly  said,  tliat 
a  good  bail  and  an  attorney  are  no  bail,  and  that  although 
a  third  good  bail  be  added,  still  the  three  are  nothing  : 
but  in  the  case  cited  it  does  not  appear  that  the  bail  were 
excepted  to ;  or  at  least  the  Plaintiff  applied  for  an  as- 
signment of  the  bail-bond,  which  imports  that  he  treated 
the  bail  {is  a  nullity.  But  here,  the  Plaintiff,  by  except- 
ing, shews,  that  he  does  not  consider  the  bail  as  a  nulli- 
t]f  and  admits  that  he  is  willing  to  receive  and  assent  to 
these  bail,  on  the  condition  that  they  justify  in  court. 
He  waives  therefore  tliis  objection,  that  the  attorney  was 
originally  one  of  them.  It  is  much  better  to  have  the 
practice  of  the  two  courts  uniform. 

Heath  J.     This  Court  has  in  several  instances  freed     ^J  P^^s 

loay  belwilfiir 
the  practice  from  the  niceties  which  formerly  prevailed  tbeimrposeof 

in  it  respecting  bail.  It  was  once  held,  that  after  bail  ^^^Sl 
had  been  rejected,  they  could  not  surrender  their  princi- 
pal. It  is  now  held,  that  they  may  enter  into  a  new 
recognizance  for  the  j)urpose  of  making  the  render^  and 
that  any  persons  whatsoever,  even  if  they  came  out  of 
M  8  Newgate, 
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1808.  Newgate  may  become  bail  for  that  purpose.  In  the'cii^ 
cumstances  of  the  present  case  there  are  two  methodsy 
in  either  of  which  the  Plaintiflf  may  proceed :  he  may 
either  treat  tlic  bail  as  a  nullity  {a),  and  take  an  assign- 
ment of  the  bail-bond ;  or  consider  them  as  bail  pro 
forma,  and  except.  The  ground  of  the  rule  which  pre- 
vails here  is,  ttiat  two  bail  being  required,  one  bail  is  no 
bail.  This  Court  has  always  held,  that  bail,  one  of 
whom  Js  an  attorney,  ace  a  mere  nullity. 

CuAMBEE  J.     It  might  have  been  as  well  if  the  rule 
in  Jackson  v.  Hillas  had  not  been  made.     Dut  there  is 
a  distinction  between  that  case  and  this*      It  is  very  mis- 
chievous that  the    practice   should    depend   upon  such 
^  niceties* 

Rule  dischargftd. 

J«fay4,  1794.  («)   RiCHIE  V.  GILBERT. 

An  attorney       MoTiON  to  set  aside  an  Plaintiffobtained  his  attach- 
no  bail.            attachment  against  the  she-  ment  on  the  ground  that  one 
riff  for  not  bringing  in  the  of  the  bail  was  the  Defeqd- 
body.     The  Defendant  had  ant*s  attomeyi  therefore  no 

Eu t  in  bail :  the  Plaintiff  not  bail . 
aving  excepted  to  them,but        Per  Curiam.      Let  the 

having  proceeded  to  obtain  rule  be  discharged  on  the 

an  attachment,  the  Defend-  ground  tliat  one  of  the  bail 

ant  obtained  a  rule  to  set  it  was  an  attorney ;  and  that 

aside,  conceiving  it  to  be  ir-  therefore  there  was  no  bail 

regular;  which  would  have  to  the  action. 
bMn  the  case,  ^had  not  the 

i^or.  15, 1794.  Ca^ISH  1^.  RosS. 

Anattomey't      Th IS  was  an  application     Bench  this  rule  extends  to 

?ot!ito^     ^?  3^^^^  ^^ '  ^"®  ^^  ^^^»*  *'^  ^'^■'•^5  5  ^^^y  ^^^  ©qwally 

tides,  k  objec-  li^^  ^i^^  ^n  attorney  as  his  exceptionable,  for  the  pur- 

tionable  M       clerk,  though  not  under  ar-  pose  of  being  bail,  as  at- 

***^                tides.  Both  the  Court  and  tomies. 

the  Bar  were  of  opinion  the  Ej/re  C.  J.  Let  this  bail 

rule  only  extended  to  clerks  be  rejected ;  such  being  the 

under  articlqs.  practice  of  the  Court  of 

JSuller  J.    In  tlie  King's  King's  Bench. 
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1808. 

Grove  v.  Cox,  feh.  u. 

ALL  matters  in  difference  havins  been  referred,  with-    .  ^^^  *^"T^ 
,        .  **  tioDs  are  given 

out  any  special  direction  as  to  the  costs  of  the  re-  respecting  tlic 
ference,  the  arbitrator  i^warded  650/.  to  be  paid  to  the  award,  they 
Plaintiff  by  the  Defendant,  but  made  no  direction  as  to  •^"^ilJth^w^i 
tbe  costs  of  the  reference,  nor  did  he  make  any  demand  equaUy. 
on  the  parties  for  the  costs  of  the  award.  The  Defend- 
Bnt  having  no  claim  against  the  Plaintiff,  had  no  interest 
in  taking  up  the  award,  but  before  either  party  had  seen 
the  award,  the  Defendant  having  arranged  with  the 
Plaintiff  the  sum  proper  for  the  arbitrator's  fee,  made  an 
offer  to  the  Plaintiff  of  paying  half  the  costs  in  case  the 
sum  awarded  should  be  less  than  200/.,  but  added,  that 
if  more  were  awarded,  he  would  pay  no  part  of  them. 
It  did  not  however  appear  that  his  proposal  was  ever 
accepted  by  tlie  Plaintiff,  llie  Defendant's  attorney 
Bent  hb  clerk  with  the  Plaintiff's  attorney,  at  his  parti- 
cular request,  to  take  up  the  award,  and  the  clerk,  upon 
a  representation  from  the  other  that  he  was  to  pay  half 
the  costs  of  the  award,  paid,  for  the  Defendant's  moiety, 
the  sum  of  13/.  6^,  6d.  The  Defendant,  upAi  learning 
the  circumstances,  tendered  to  the  Plaintiff  C.S6/.  ISs.  6d. 
only,  insisting  that  he  was  entitled  to  retain  the  residue, 
to  re-imburse  himself  for  the  moiety  of  the  costs  of  the 
award  which  he  had  advanced.         ^ 

Williams  Serjt.now  shewed  cause  against  the  Plaintiffs 
right  to  an  attachment  for  non- performance  of  the  award, 
upon  the  ground  that  the  clerk  had  been  prevailed  on  by 
a  misrepresentation  to  pay  the  money. 

Best  Serjt.  supported  the  rule. 

M   3  MaKSF1£L0 
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1808.  Mansfield  Cb.Ji  If  no  directions  are  given  respect- 

ing the  costs  of  the  award,  certainly  they  are  to  be  paid 
by  both  parties  equally.  There  may  have  been  some 
misconception  between  these  persons,  but  the  money  has 
been  paid  as  it  ought  to  be  paid,  and  the  Court  cannot 
alter  it. 

Heath  J.  concurring. 

Rule  absolute  with  Costs. 


F^.u,  Edwards  v.  Minett. 

.     Claim!!  being    jyEST  Scrit.  on  a  former  day,  moved  for  a  rule  to 
madeonaprize    MM  ''  »^  •       i  •  •  i 

asent  by  seve«  shew  cause  why  the  Defendant  m  this  case  might 

the  prize  mo^*^  not  be  permitted  to  pay  money  into  court  without  costs, 

2iX?°hJ^^"*^  and  why  all  further  proceedings  should  not  be  stayed  till 

permitted,  as  a  the  PlaintifTs  attorney  should  produce  the  PIsuntiff  in  his 

to  pay  the  mo-  proper  person  to  the  Court.    The  Defendant  was  a  prize 

for^thebenefit  ^g^"^  ^^^  certain  ships  which  had  been  captured,  and 

of  the  claimant  admitted  the  right  of  the  PlaintiflF,  who  was  a  sailor,  to 
who  should  .  ^  '  J   -       1  .         ^ 

prove  his  an-      the  prize-money  sought  to  be  recovered  m  this  action. 

cdveit!^**'^^'  The  Plamtiff  had  executed  a  regular  assignment  of  a  part 
to  a  persoli  named  Hoad,  and  two  other  persons  named 
Xet7i  and  Zachanahy  had  severally  given  notice  to  the 
'Defendant  that  they  respectively  claimed  the  same  mo- 
ney, and  had  attached  the  money  in  his  hands.  The 
Defendant  was  only  anxious  that  it  should  come  to  the 
bands  of  the  Plaintiff,  who  was  fighting  the  battles  of  his 
country. 

Heath  J.  This  is  the  case  of  a  stakeholder,  in  which 
I  do  not  know  that  such  a  motion  has  ever  been  granted  : 
the  case  of  a  sheriff  is  that  of  a  public  officer  to  whom 
the  Court  owes  an  especial  protection. 
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Bett  obsenredy  that  a  navy  priie  agent  is  a  public  ofH-        1808. 
cer  recognized  by  stat.  45  G.  3.  c.  7€. 

A  rule  nisi  was  granted,  upon  notice  of  the  rule  to  be 
given  to  the  several  claimants,  which  upon  this  day  was 
made  absolute,  with  the  addition  of  a  reference  to  the 
prothonotary  by  the  consent  of  the  several  claimants,  to 
ascertain  which  of  them  was  really  entitled  to  the  money ; 
and  the  costs  of  the  action,  and  of  the  application  to  the 
Court,  were  ordered  to  be  iu  his  discretion. 

Vaughan  Serjt.  contri,  for  the  garnishor  LevL 


Clifford  v.  Taylor. 


JM.it; 


jyEST  Serjt.  havbg  obtained  a  rule  that  the  Defend*     xJadcr  • 

ant  should  have  a  week's  time  to  plead  after  the  JodgCii  order 
,  ,.  ' ,  .  /.  !•  .        f  .  ^  produce  pa» 

delivery  to  him   of  certain  policies,  letters  and  papers  penandinve 

mentioned  in  his  affidavit,  fiS2S'to^"  * 

extracts  of 
those  parts  of 
Shepherd  Seijt.  now  shewed  cause,  on  the  ground  that  letters  which 

as  to  certain  letters,  of  which  the  Plaintiff  had  already  the  subject. 

delivered  extracts,  it  was  sworn  that  the  residue  of  their 

contents  did  not  relate  to  the  subject. 

MANsriELD  Ch.  J.  It  would  be  convenient  if  the  . 
Plaintiff  were  required  to  verify  on  oath  in  the  first  in- 
stance, that  the  papers  delivered  are  all  the  papers  he 
lias.  This  practice  of  compelling  the  delivery  of  copies 
is  very  convenient,  for  it  saves  the  delay  and  expence  of 
a  bill  in  equity.  But  the  practice  in  Chancery  invariably 
is,  that  a  party  is  entitled  only  to  extracts  of  letters,  if  the 
other  party  will  swear  that  the  passages  extracted  are  the 
only  parts  which  relate  to  the  subject  matter.  Without 
staying   the  proceedings,  let  the  Defendant  take  out  a 

M  4  sum- 
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1808.  summons,  in  th^  most  general  terms,  requiring  the  pro* 
duction  of  all  papers ;  and  if  he  is  not  content  with  such 
lis  are  thereupon  given  him^  the  Plaintiif  must  make  a 
special  affidavit,  denying  the  relevancy  of  the  parts  with- 
held. 

Rule  discharged. 

Best  in  support  of  the  rule. 


Feb.  12.  SpARKES   V.    O'KeLLY. 

mercavrrit  npHE  Plaintiff  was  the  assignee  of  an  annuity  granted 
broucht  upon  by  the  Prince  of  Wales  to  Samuel  Chiffney.     The 

dcmuSer"m^°  Defendant  executed  a  bond,  as  a  collateral  security  to 
the  case  of  a  ^j^^  Plaintiff,  conditioned  to  be  void  "  if  bis  Royal  High- 
out  pursuant  ness  George  Prince  of  Wales f  or  the  treasurer  of  his  privy 
sSc9fV.3,e.  purse  for  the  time  bemg,  or  any  other  person  for  his  said 
lli^^'n^^K'  ^^y^^  Highness,  or  the  said  Defendant,  his  heirs,  execu- 
quir€d.  tors,  or  administrators,  did  and  should  well  and  truly  pay, 

or  cause  to  be  paid,  unto  the  said  Plaintiff,  or  his  assigns, 
during  the  natural  life  of  his  Royal  Highness,  an  annui- 
ty," or  clear  yearly  sum  of  210/.  Default  having  been 
made  in  the  payment  of  the  annuity,  an  action  was 
brought  against  the  Defendant  upon  this  bond,  and  the 
Plaintiff  havhig  assigned  breaches  under  the  statute  of 
S  tf  9  W.  S.  c.  II.  s.  8.,  obtained  final  judgment  in  Hi- 
'  laty  term  1806,  and  levied  in  execution  the  amount  of  the 

arrears  which  were  then  due.  Afterwards,  in  Easier 
term  1806,  he  sued  out  a  writ  of  scire  facias  for  subse- 
qu^t  arrears,  upon  which  he  also  obtained  judgment  on 
demurrer  to  the  replication  (a.)  The  Defendant  brought 
a  writ  of  error  upon  this  judgment,  but  did  not  put  in  bail. 

(•)  See  S^kea  v.  {yKeUy,  S  N.  R.  4tl. 

The 
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The  Plaintiff  having  taken  out  execution,  and  levied  not-  1808. 

withstanding  tlie  writ  of  error,  a  Judge's  order  was  ob- 
tained, directing  ^^  that  the  execution  should  be  with- 
drawn, the  same  having  been  levied  pending  a  writ  of 
error.''  A  rule  was  granted  in  the  last  term,  calling  on 
the  Defendant  to  shew  cause  why  this  order  should  not 
be  discharged. 

Hcywood  Seijt.,  in  the  same  term,  shewed  cause  against 
the  rule.  Bail  in  error  was  not  necessary  at  common 
law.  But  there  are  three  statutes  which  require  that  the 
Plaintiff  in  error  should  give  bail  in  certain  cases.  Two 
of  these,  viz.  13  Car.  2.  st.  2.  c.  2.  s.  9.,  and  16  <^  17 
Car,  2.  c.  8.  s.  3.  are  confined  to  writs  of  error  brought 
after  verdict,  and  are  therefore  inapplicable  to  the  pre^ 
sent  question.  This  case  must  therefore  depend  upon 
the  construction  of  the  statute  3  Jac.  1.  c.  0.,  which 
provides  that  no  execution  shall  be  stayed  by  any  writ  of 
error  for  reversing  any  judgment ''  in  any  action  or  bill 
of  debt,  upon  any  single  bond  for  debt,  or  upon  any  obliga- 
tion with  condition  for  payment  oi money  onli/t  or  upon  any 
action  or  bill  of  debt  for  rent,  or  upon  any  contract,'* 
unless  bail  in  error  be  previously  put  in.  In  construinj^ 
this  statute,  it  has  been  determined  that  it  must  be  taken 
strictly.  Lord  Mansfield  appears  at  first  to  have  enter* 
tained  a  different  opinion  ;  but  he  afterwards  yielded  to 
the  weight  of  authorities.  Trbider  v.  TVatsony  3  Btfir. 
1567.  In  the  act  3  Jac.  I.e.  8.  no  mention  is  made  of 
the  proceeding  by  sdre  facias  ;  nor  can  it  be  considered 
as  included  within  any  of  the  terms  used  in  that  statute. 
An  action  is  brought  to  obtain  a  judgment :  the  object 
of  a  %cire  facias  is  to  get  execution  upon  a  judgiuent 
already  obtained:  Hartop  v.  IIoU^  1  Ld.  Jtai/m.  97. 
The  debt  in  this  instance  was  originally  founded  upon 
a  specialitv,  but  it  is  now  become  a  debt  upon  record. 

The 
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1 808.  debt  vas  extinguished  by   the  judgment.    The  action 

was  founded  on  the  judgment  alone,  not  on  any  new 
matter  connected  with  the  original  contract.  But  in  the 
instance  now  before  the  Courtj  the  judgment  is  not  the 
cause  of  action,  but  the  subsequent  default.  No  action 
in  this  case  could  have  been  brought  upon  the  judgment. 
Upon  the  assignment  of  the  first  breach,  bail  in  error 
would  be'  required.  Why  then  should  a  different  rule 
prevail  with  respect  to  the  assignment  of  the  subsequent 
breaches  ?  iThe  object  of  the  statute  was  to  assist  De* 
fendants,  and  to  give  them  that  relief  at  law,  which,  be- 
fore the  passing  of  the  act,  could  have  been  obtained  only 
through  a  court  of  equity;  but  it  was  not  the  intention^ 
of  the  Legislature  to  deprive  tlie  Plaintiff  of  bis  right  to 
bail  in  error. 

Cur.  adv.  vulU 

Mansfield  C.  J.  now  delivered  the^opinion  of  tlie 
Court. 

The  only  question  to  be  considered  is.  Whether  ii\ 
this  case  bail  in  error  is  required  by  the  statute  3  Jac.  1. 
e.  8.  ?  There  is  much  force  in  the  reasonbg  which  has 
been  urged  in  support  of  this  rule.  It  has  been  observed^ 
that  this  is  not  like  the  case  of  an  action  upon  a  judg- 
ment. For  an  action  upon  a  judgment  is  brought  to  re- 
cover a  sum  of  money,  which  has  already  been  awarded* 
by  that  judgment  to  be  due.  But  here  the  proceeding  is 
founded  substantially  upon  a  new  cause  of  action  ;  for 
the  scire  facias  is  brought  to  recover  a  sum  claimed  on 
account  of  a  subsequent  breach  of  the  original  contract : 
And  it  has  been  thence  inferred,  with  much  plausibility, 
that  error  ought  not  to  be  brought  to  set  aside  this  judg- 
ment on  the  scire  facias,  unless  bail  are  put  in*  Upon 
considering  this  question,  however,  we  think '  that  the 
statute  3  Jac.  1.  c.  8.  does  not  apply.  It  does  not  apply 
in  terms  ;  nor  could  it  have  been  intended  to  apply ;  be- 
cause 
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cause  a  case  arising  out  of  an  act  passed  so  many  years  1808. 

mfterwarcb,  could  not  possibly  have  been  in  the  contem- 
plation of  the  Legislature,  ivhen  this  statute  was  framed. 
What  then  are  the  words  of  the  act  3  Jac.  1.  c.  8.  ?  No 
execution  shall  be  stayed  by  writ  of  error  ''  in  any  ac- 
tkm,  or  bill  of  debt,  upon  any  single  bond  for  debt,  or 
upon  any  obligation  with  condition  for  the  payment  of 
money  only,  or  upon  any  action  or  bill  of  debt  for  rent, 
or  upon  any  contract."  These  words  are  confined  to 
actions  of  debt  upon  bond,  for  rent,  or  upon  contract: 
tbey  do  not  embrace,  nor  could  they  have  deen  intended 
to  embrace,  such  a  case  as  the  present.  It  has  been  de- 
dded  by  the  cases  in  Burrow,  that  in  an  action  on  a 
judgment  no  bail  in  error  is  required ;  and  although  this 
is  not  the  case  of  an  action,  but  of  a  scire  facias^  it  clearly 
is  a  proceeding  upon  a  judgment,  and  comes  within  the 
reason  and  the  meaning  of  those  decisions.  We  are  of 
opinion,  therefore,  notwithstanding  the  distinction  which 
has  been  taken  between  an  action  upon  a  judgment  and 
dus  proceedmg  by  scire  facias,  that  the  present  case  does 
not  come  so  clearly  within  the  scope  of  the  act  3  Jar.  1. 
c.  8.,  as  to  authorize  the  Court  to  deprive  a  party,  be- 
cause he  does  not  comply  with  the  provisions  of  that  sta* 
tute,  of  the  full  benefit  of  his  writ  of  error. 

Rule  discharged. 
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1808. 

Feb. 4.  Eastman  v.  Baker. 


An  execnto-  HnHlS  was  a  writ  of  iotnision,  in  which  the  Plaiotiff 
contingentin^'  ^V  ^^  couDt  entitled  himself  to  certam  premises 

caite  of  J.  B.      called  Heale  Down,  as  elder  brother  and  heir  to  William 

shaU  dicand  '  .        .     ^         ^   , 

not  attain  the  Eastman^  to  whom  the  reversion  \n  fee  of  the  premises, 
^ingno'iMue,  expectant  upon  the  death  of  Mart/  Baker,  a  devisee  for 

is  defeated  ci-    |y    ^^,^  ^j^^j  ^  |jg  Revised  by  the  last  will  and  testa- 

tlier  by «/.  0.  '  '' 

attaining  21,  or  ment  of  Ja/ie  BoafJUl,  who  was  alleged  to  have  been 

i»ae.  seised  in  fee  of  ^the  premises.     The  Defendant  pleaded 

several  pleas,  the  fourth  of  which  was,  that  <'  before 
Jarm  Boaifill  had  any  thing  in  the  same  tenements,  John 
BoatfiU,  her  father,  was  seised  of  the  premises  in  his 
demesne  as  of  fee  and  right,  by  taking  the  esplees.  Sic/' 
And  that  being  so  seised  thereof,  he  duly  made  and  pub- 
lished his  last  will  and  testament,  in  writing»  duly  exe« 
cuted  and  attested  to  pass  real  estates,  and  thereby  de- 
vised as  follows ;  to  wit,  ^'  I  also  give,  devise,  and  be- 
queath unto  my  said  daughter  Jane,  all  the  right,  title, 
property,  interest,  claim,  and  demand  whatsoever,  that  I 
now  have  in  a  certain  messuage  and  tenement  lying  in  die 
parish  of  High  Bickingion  in  Devon y  called  Heale  Down, 
from  and  immediately  after  my  decease,  without  impeach'- 
tnent,  to  her  and  her  heirs  for  ever  and  ever :  but  if  my  said 
daughter  shall  fortune  to  die,  and  not  attain  the  full  age  of 
one^and'twenty years,  or  having  no  such  issue  as  aforesaid, 
then  Igiv^fdevise  and  bequeath  the  sameprenuses/vith  the  ap» 
j^urtenanceSfUntomy  dear  and  wellrbeloved  wife  Mary  Boat* 
iilfinmanner  and  form  aforesaid.  Item,  all  the  rest,  residue^ 
and  remainder  of  my  goods,  chattels,  lands,  tenement^ 
and  hereditaments  not  herembefore  given  and  bequeath- 
ed, and  all  things  whatsoever  or  wheresoever;' in  whose 
citstodyi  power  or  possession  soever  they  now  are,  or  shall 

here* 
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bereafter  be,  I  give  and  bequeath  the  same  unto  my  dear  1808« 

and  well-beloved  WihMartf  BoaifiU,  whom  I  do  make 
mod  ordain  my  whole  and  sole  executrix  of  and  in  this 
tny  last  will  and  testament,  and  also  to  be  in  trust  for 
my  said  daughter^  during  her  minority  :  and  I  do  hereby 
revoke,  disannul,  and  make  void,  all  and  every  other  and 
former  will  or  wills  heretofore  made,  allowed  of,  and 
executed  by  me.  Provided  nevertheless,  and  it  is  the 
true  intent  and  meaning  of  me  the  said  John  Boatfill  the 
donor,  that  if  in  case  my  said  daughter  Jane  shall  survive 
my  said  wtfe,  then  in  suck  case  Igive,  devise  and  bequeath 
aU  and  singular  the  former  and  above  landsjtenemenis^oodsf 
chaitels,  and  hereditaments,  and  all  other  the  premises,  unlo 
nsjf  said  daughier  Jane  for  ever  and  ever,  without  impeach* 
nuMr  The  plea  further  stated,  that  John  ^oatfUl  after- 
wards died  so  seiaedj  witheut  revoking  or  altering  his 
will ;  whereupon,  and  under  and  by  virtue  of  the  said 
will,  the  said  Jane  'BoaffiU  became  and  was  seised  of  the 
premises  according  io  the  same  will,  and  afterwards  died 
80  aeised,  without  having  ever  been  married,  and  without 
issue,  in  the  lifetime  of  her  said  mother, Xhtn  Mary  Baker; 
wlierenpon,  and  by  virtue  of  the  said  will  of  the  said 
Johsi  BoaifUl,  one  John  Baker  and  the  said  Mary  Baker 
fait  wife,  in  right  of  the  said  Mary  Baker,  became  and 
were  seised  of  the  same  tenements  in  their  demesne  as  of 
fee^  to  wit,  to  them  and  the  heirs  of  the  said  Mary. 
The  plea  then  proceeded  to  entitle  the  Defendant  as  de- 
visee for  life  under  the  will  of  the  only  son  and  heir  of 
the  feoffee  of  the  heir  of  Mary  Baker  ;  and  concluded 
by  traversmg  the  allegation  contained  in  the  count, 
^  that  upon  the  death  of  the  said  Jane  Boat/ill,  Mary 
Haker,  under  and  by  virtue  of  the  will  of  the  said  Jans 
HoatfUl,  became  seised  of  the  prembes,  and  fVilliam 
Eadman,  also  thereby  became  seised  of  the  reversion  of 
the  premises  in  his  demesne  as  of  fee,  expectant  on  the 
dec^Me  of  the  said  Mary  Baker,  in  manner  and  form  zt( 

th^ 
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1808.'  the  Plaintiff  had  alleged.  The  Plaintiff  replied,  that  the 
said  Jane  Boaffilly  after  she  became  seised,  attained  the 
full  age  of2\  years,  and  that  she  afterwards  duly  made 
and  published  her  said  last  will  and  testament  in  writing, 
in  manner  and  form  as  he  hath  in  his  count  in  that  be« 
half  alleged.  To  this  replication  the  Defendant  demur- 
red, averring  that  (he  Plaintiff  by  his  replication  did  not 
deny  or  destroy  the  Defendant's  title^  The  Plaintiff 
joined  in  demurrer. 

Shepherd  Serjt.,  for  the  Defendant.  This  demurrer 
calls  upon  the  Court  to  declare  what  estate  Jane  HoaifiU 
took  under  the  will  which  b  here  pleaded :  for  if  she 
took  an  estate  in  fee  simple,  which  became  absolute  on 
her  attaining  the  age  of  twenty-one  years,  she  might  after 
that  age  dispose  of  it  by  will ;  and  then  the  replication  i» 
a  good  answer  to  the  plea ;  if  she  did  not  take  an  abso- 
lute estate  in  fee  upon  that  contingency,  she  had  not  aucb 
an  estate  which  she  might  devise,  and  the  replication  !»- 
insufficient.  The  question  here  is.  Whether  the  word 
or  may  be  so  construed  as  to  mean  and^  The  cases  on 
this  point  are  numerous>  and  the  decisions  have  been 
contradictory.  A  case,  which  doubtless  will  be  much 
relied  upon  by  the  Plaintiff,  is  that  of  Fairfield  v. 
Morgan,'9>  New  Rep.  38.  That  was  a  devise  in  fee  ta 
B.  Smith,  with  a  devise  over, ''  in  case  he  should  die  be* 
fore  he  attained  the  age  of  21  years,  or  without  issue- 
living  at  his  death.''  It  was  there  held,  that  if  he  at* 
tained  the  age  of  21  years,  his  estate  should  be  absolute  ; 
but  the  principal  reason  assigned  for  the  judgment  of  the 
Court  was,  that  if  this  construction  were  not  adopted,  it 
would  follow,  that  although  the  devisee  should  have  a 
numerous  family^  he  could  never  charge  his  estate  to 
raise  money  for  their  occasions,  because  it  would  be  un- 
certain during  his  life,  whether  he  might  not  survive  M  ■. 
his  issue;  upon  which  contingency  tha  estate  at  his  de» 

cease 
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cease  would  go  overi  and  all  his  incumbrances  must  be  1808. 

avoided.     But  that  reason  is  not  applicable  to  the  pre- 
sent case,  because  the  words  of  this  devise  are,  ^^  if  she 
shall  die  without  having  issue  -T  here  the  condition  would 
be  performed  by  her  having  issue  bom.    The  word  '^  or" 
is  to  be  construed  conjunctively,  in  order  to  effectuate 
the  testator's  intention ;    the  Court  will  not,  therefore, 
give  it  that  construction,  wheie  the  will  clearly  shews 
that  the  testator  did  not  mean  that  the  word  should  be 
so  changed.     The  testator  might  if  he  pleased,  so  limit 
this  fee,  that  it  should  not  absolutely  vest  in  his  daugh- 
ter but  upon  th^  concurrence  of  three  conditions,  name- 
ly, that  she  should  attain  the  age  of  21,  that  she  should 
have  issue,  and  that  she  should  survive  her  mother.    And 
be  has  in  effect  done  this^     The  will  contains  two  de- 
vises :  the  first  is  to  his  daughter,  the  second  is  to  his 
wife.  By  the  first,  the  testator  gives  to  his  daughter  in  fee 
simple  hb  estate  at  Heale  Down,  with  a  contingent  devise 
over  to  his  wife,    in  either  one  of  two  events,    if  the 
daughter  should  die  before  £1,  or  if  she  should  fail  to 
bate  issue.     By  the  second  devise,  he  gives  his  residuary 
estate  to  his  wife  for  her  life :  he  then  declares  that  if 
bis  daughter  shall  survive  his  wife,  he  gives  all  his  for- 
aier,  (meaning  those  which  were  the  subject  of  the  first 
devise,)  and  above  lands  (meaning  those  which  were  the 
aubject  of  the  residuary  devise,)  to  his  daughter :  and,  as 
if  he  had  been  conscious  that  his  language  was  inaccu- 
rate, he  adds,  in  explanation  of  his  meaning,  that  iu  such 
case  that  she  shall  have  the  lands  for  ever  and  ever.     The 
effect  of  the  last  clause  is,  to  superadd  a  new  condition  to 
his  daughter's  es^te :    namely,  that  she  shall  survive  his 
wife.    It  is  equivalent  to  saying,  that  she  should  not  have 
It  in  fee,  unless  she  should  suryive  his  wife.    Therefore, 
whether  upon  the  first  part  of  this  devise  there  are  two 
conditions,,  or  o&ly  one,  to  be  performed  by  the  daugh* 
Vou  I.  N  ter, 
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1808.  ter,  at  all  events  tlie.  Plaintiff  in  this  action  cannot  re« 

^]J^^^^        cover.     For  how  far  soever  the  first  part  of  the  devise 
«^-  may  come  within  the  principle  of  Fairfield  v.  Morgan^ 

and  the  other  cases  of  that  class,  this  case,  is  entirely 
taken  out  of  that  general  rule  by  the  concluding  explana- 
tory clause,  which  annexes  the  new  condition  of  her  sur* 
viving  the  mother.  The  Court  will  not  reject  words 
which  are  added  at  the  end  of  the  will,  and  declared  to 
be  explanatory  of  the  whole  that  precedes.  [The  Court 
requested  him  to  consider,  whether,  if  this  last  clause 
were  to  be  so  interpreted  as  to  give  the  daug^iter  a  fee^ 
only  in  the  event  of  her  surviving  her  mother,  it  would 
not,  by  necessary  implication,  give  the  mother  an  estate 
for  life,  and  wholly  revoke  the  first  devise  to  the  daugh- 
ter in  fee,  so  that  the  daughter  would  take  no  estate  till 
the  mother's  decease.}  Shepherd  ienxeA  that  the  will 
could  be  so  construed.  It  is  immaterial  to  the  Defend- 
ant whether  the  mother  took  under  the  residuary  devise 
ta  her  beneficial  interest  or  not :  if  it  were  even  an 
estate  in  fee  simple  in  trust  for  the  daughter,  that  is  not 
important.  The  testator  gives  to  the  mother  by  that 
second  devise  either  a  life  estate,  or  none;  if  it  is  a  life 
estate,  the  reversion  in  fee  is  devised  to  the  daughter. 
It  is  not,  however,  necessary  to  decide  how  the  daugh- 
ter's estate  is  affected  by  the  second  devise,  the  question 
merely  is.  What  estate  she  took  under  the  first ;  that  i^, 
what  would  have  become  of  the  estate,  upon  the  death  of 
the  daughter,  living  the  mother,  in  case  the  testator  had 
not  superadded  this  third  condition  of  her  surviving  the 
mother.  For  the  only  answer  given  to  the  plea,  is,  that 
the  daughter  attained  the  age  of  ^1  years;  the  Plaintiff 
infers  that  she  took,  upon  that  event,  an  absolute  fee ; 
but  that  is  not  so  ;  for  the  direction  of  the  testator  that 
she  should  take  an  absolute  fee  upon  her  surviving  her 
,  mother  is  wholly  inoperative,  unless  it  thence  foUow9^ 
tiiat  if  she  should  not  survive  her  mother,  she  shouM  not 

take 


IN  THB  FORTY-BIOHTH  YeAB  OF  GEORGE  II[.  179 

take  an  estate  in  fee.    Secondly ,  if  the  estate  became  ab«  1808. 

solute  upon  the  daughter  attaining  the  age  of  21,  still 
there  is  ground  to  argue  that  she  took  under  this  will 
only  an  estate  tail.  It  is  difficult  to  understand  the  dis- 
tinction laid  down  in  some  of  the  books.  In  Pells  v. 
Bwrnut  Cro.  Jac.  590.,  it  was  held  that  a  devise  '^  to  A, 
and  his  heirs,  but  if  he  shall  die  without  issue,  then  over/' 
created  an  estate  tail;  but  that  a  devise  ''to  A.  and  his 
heirs,  and  if  he  should  die  without  issue,  living  J.  S., 
then  over,**  created  an  estate  in  fee  simple,  defeasible 
upon  a  contingency.  And  so  it  would  be«  if  the  devise 
were,  ''  in  case  he  should  die  without  issue  living  at  the 
time  of  hb  decease ;"  and  the  reason  is,  because  there 
mn  additional  circumstance  or  condition  is  annexed.  But 
where  there  are  two  separate  alternative  conditions  an- 
nexed, one  of  which  is  the  attaining  the  age  of  £1,  no 
reason  can  be  assigned  why  the  other  condition,  that  of 
the  devisee  having  issue,  should  therefore  tlie  less  be  con* 
strued  to  create  an  estate  tail.  [^Mansfield  C.  J.  An 
estate  tail  has  never  been  given  upon  a  will  like  this, 
where  one  of  the  contingencies  is,  the  event  of  the  de- 
visee himself  dying  under  age  :  in  such  cases  the  dying 
without  issue  is  not  considered  as  indefinite  and  general, 
>o  as  to  create  an  estate  tail,  but  is  referred  to  the  con- 
comitant words  of  dying  under  age.] 

WUlioMs  Seijt.  contrd.  The  daughter  took  an  estate 
in  fee  simple,  with  an  executory  devise  over,  in  case  she 
died  under  the  circumstances  mentioned  in  the  will. 
First,  as  to  the  question  whether  this  will  gave  the  daugh- 
ter an  estate  tail.  It  is  now  nearly  a  century  since  it 
has  been  argued  that  the  words  ''  without  issue/'  cou- 
pled with  such  other  words  as  are  here  found,  would 
constitute  an  estate  tail.  1  Roll.  Abr.  611.  Devise.  K.  9* 
1  Roll.  Abr.  835.  EUate  tayle  per  Devise,  1, 2.  Fairfield 
V.  Morgan.  Price  v.  Hunt^  PolUxfenj  645.    This  last 

N  2  cave 


Baeer. 
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1808.  case  proves  two  points,  1.  that  the  word  or  is  to  be  coih 

^*^^^^*^^       strued  conjunctively ;  2.  that  the  first  devisee  took  an 

£A8TMAN  •   i  •      t  • 

r.  estate  in  fee,  with  a  remainder  over  upon  a  co^tuigency. 

Barker  V.  Suriees,  Q,  Sir.  11 75.  No  period  is  shewn 
within  which  the  devisee  in  this  case  is  to  die  without 
issue.  Some  such  period  must  be  shewn,  or  it  is  an  ab- 
solute devise  in  fee.  If  there  be  a  devise  **  to  A.  and 
his  heirs ;  but  if  he  die  without  heirs,  then  remainder 
over  to  J3.,  the  remainder  over  is  void.  Framlingham 
V.  Brand,  3  Jtk.  390.  S.  C.  1  fVik.  140.  and  Doe  ex  dem. 
Davy  V.  BurnsalfO  Term  Rep.  34.  [Chambre  J.  suggested 
for  his  consideration,  whether,  as  the  first  devise  gave  the 
property  to  the  daughter  and  her  heirs,  with  a  devise 
over  '^  if  she  dies  leaving  tio  sucli  issue  as  aforesaid,^'  those 
last  words  might  not  refer  to  the  word  Iteirs,  as  heirs  of 
her  body  ?]  No  meaning  can  be  assigned  to  those  words, 
which  tends  to  shew  that  she  was  not  to  have  a  full 
power  over  the  estate  if  she  liVed  to  attain  twenty-one^ 
although  the  estate  was  to  go  over  if  she  died  without 
issue.  Too  much  stress  must  not  be  laid  on  the  parcicu-^ 
lor  words,  "  such  issue  as  aforesaid ;  but  the  whole 
clause  must  be  taken  together  ;  and  upon  the  whole 
elause  she  took  an  estate  to  her  and  her  heirs  for  ever. 
The  testator  had  two  objects  of  his  bounty :  if  the  daugh- 
ter died  before  twenty-one,  he  was  desirous  that  his  estate 
should  pass  to  her  mother;  but  if  the  daughter  once  at* 
tained  that  age,  be  meant  that  it  should  no  longer  go  to 
the  mother,  unless  the  daughter  chose  to  give  it ;  that 
from  thenceforth  she  should  have  a  full  disposing  power 
over  the  estate.  On  this  principle  all  the  cases  cited  de- 
pend. In  all  of  them  it  has  been  the  testator's  inten- 
tion, that  if  the  devisee  had  no  issue,  and  died  during  his 
minority,  the  estate  should  go  to  the  heir  of  the  testator; 
but  if  the  devisee  once  attained  twenty-one,  he  was  of 
an  age  to  judge  for  himself,  and  might  dispose  of  the 
estate  as  he  would;  or  if  he  once  bad  issue^  those  issuer 

were 
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vrere  objects  of  the  testator's  benevolence,  and  the  estate  1808. 

should  remain  to  them.    The  residuary  'clause  in  this 

case  gives  the  property  to  the  wife,  only  for  her  life,  and 

that  too,  in  trust  for  the  testator's  daughter  during  her 

miinority.     The  daughter  is  the  principal  object  of  the 

testator's  bounty.     If  she  comes  of.  age,  the  wife's  estate 

for  life  is  determined,  and  thus  the  \\hole  will  is  made 

consistent ;    for  it  first  gives  the  daughter  an  estate  in 

fee,  with  an  executory   devise  over  to  the  mother  ;  it  ' 

next  gives  the  mother  an  estate  for  life  in  the  residuary 

estate,  in  trust  for  the  daughter  during  her  minority  ;  for 

the  words,  ^^formtr  and  above  lands,    refer  only  to  the 

property  describeil  in  the  residuary  clause,  and  not  to  the 

Heale  Dawn  estate ;  and  lastly,  in  case  the  daughter  shall 

survive  the  mother,  then  the  residuary  estate  is  given  to 

the  daughter  in  fee.     But  even  if  the  words  ''  former  and 

above,"  do  refer  to  the  subject  matter  of  the  first  devise, 

still  the  daughter,  in  the  case  of  her  surviving  her  mother, 

is  to  take  the  wboIe»  unfettered  by  any  contingency. 

Shepherd  in  reply.  It  is  evident  that  the  testator  has 
in  his  first  devise  to  Jane  Boaffill  so  used  the  word  heirs 
as  to  mean  heirs  of  the  body  ;  because  the  will  contains 
no  other  expression  to  which  the  words  '^  issue  aforesaid** 
can  refer :  if  he  meant  to  use  the  words  in  that  sense,  no« 
thing  in  the  law  prevents  him  from  effectuating  that  in- 
tention. The  latter  words  may  so  control  the  former,  as 
to  shew  that  he  meant  to  give  an  estate  tail.  As  if  a  man 
devise  '^  to  A.  and  his  heirs  ;  and  if  A.  die  without 
issue,  then  over  to  his  own  right  heirs  ;  that  is  clearly 
an  estate  tail,  and  will  bear  no  other  construction.  So, 
here,  as  no  other  word  is  to  be  found  except  the  word 
heirs,  to  which  "  issue  aforesaid"  may  refer,  "  heirs" 
must  mean  heirs  of  the  body  :  in  the  concluding  clanse 
when  he  designs  to  give  a  fee  to  Jane  Boat/ill^  he  omits 
the  word  heirs,  which  is  an  argument  to  shew  that  he 

N  3  -thought 
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1808.  thought  the   word  ''heirs'*  meant  issue.    It    was  his 

design  then  to  give  his  daughter  an  estate  tail,  which 
would  be  defeated  in  case  she  should  not  live  to  attain 
the  age  of  twenty-one  .years,  or  should  not  have  issue. 
If  she  took  an  estate  tail,  it  is  clear  that  her  will  could 
not  operate  on  it,  and  the  demurrer  must  prevail. 

Cur.  adv.  vuli. 

Mansfield  Ch..  J.  now  delivered  the  opinion  of  the 
Court, 

The  question  raised  was,  whether  Jane  BoatJiU,  hav- 
ing died  before  her  mother,  without  issue,  but  having 
attained  twenty-one,  took  an  estate  in  fee  or  not.  To 
decide  that,  it  is  only  necessary  simply  to  read  the  vvilL 
The  words  are,  *'  I  devise  to  my  daughter  all  my  right, 
title,  and  property  in  a  certain  messuage  called  Heale 
Down,  from  and  immediately  after  my  decease,  without 
impeachment,  to  her  and  her  heirs  for  ever  and  ever. 
But  if  she  shall  fortune  to  die  without  issue,  or  not  hav- 
ing attained  the  age  of  21  years,  then  I  give  the  same  to 
my  dear  wife  in  manner  and  form  aforesaid.''  That 
must  be,  '*  to  her  and  her  heirs  for  ever-  and  ever." 
Then  follows  a  devise  of  the  residue  to  his  wife,  and 
after  that  a  proviso,  ^'  that  if  in  case  my  said  daughter 
shall  survive  my  said  wife,  then  I  give  all  my  said  lands, 
Su;.  to  my  said  daughter  Jane  for  ever  and  ever  without 
impeachment."  It  is  not  easy  to  comprehend  all  that 
the  testator  had  in  his  mind  ;  but  upon  thjsse  words, 
which  give  all  that  he  had  to  his  daughter  for  ever,  upon 
her  surviving  her  mother,  there  is  no  reason  to  say  that 
he  intended  to  give  her  any  other  estate  than  an  estate 
in  fee.  He  has  omitted  the  word  heirs ;  but  it  is  im- 
possible not  to  see  that  he  meant  to  give  her  the  absolute 
property.  The  next  question  is,  whether  "or"  in  this 
place  means  "  and. "  According  to  Fairfield  v.  Morgan 
'   and  the  other  cases  cited,  it  roust  mean  and,  because  if  it 

does 
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does  not,  it  follows,  that  upon  the  contingency  of  the 
daughter  dying,  having  issue,  but  not  having  attained 
the  age  of  twenty-one  years,  the  estate  would  pass  over 
from  her  children ;  which  could  never  be  the  testator's 
intention.  This  then  is  nothing  more  or  less  than  an 
executory  devise  over,  contingent  upon  the  event  of  the 
daughter's  dying  in  the  life  of  the  mother  without  attain* , 
ing  the  age  of  twenty-one  years,  and  without  having 
issue. 

Judgment  for  the  Plaintiff. 


1808. 


Attersoll  v.  Stevens. 


FA.  If. 


TDEST  Serjt.  had,  in  Michaelmas  term  last,  obtained  a 
rule  11151  for  setting  aside  the  verdict  which  had  been 
found  upon  the  execution  of  a  writ  of  inquiry,  after 
judgment  suffered  by  default  in  this  action.  The  de- 
claration was  in  trespass,  and  stated  that  the  Defendant 
had  broke  and  entered  the  Plaintiff's  close,  and  dug 
therein  and  carried  away  a  quantity  of  brick  earth  of  the 
Plaintiff,  and  conveited  it  to  his  own  use.  There  was 
also  a  count  for  taking,  carrying  away,  and  convert- 
ing other  biick  earth  of  the  Plaintiff.  The  circum- 
stances of  the  case,  as  disclosed  by  the  affidavits,  were, 
that  by  indenture  of  lease,  dated  the  15th  of  June  179^, 
James  Theobald  had  demised  to  the  Plaintiff  several  closes 
of  land  at  Grays,  in  Essex,  containing  565  acres,  (ex- 
cepting thereout  the  land  let  to  James  Burn,  whose  lease 
had  come  by  assignment  to  the  Defendant,)  together  with 
full  power  to  the  Plaintiff  to  dig  to  or  for  brick  earth  or 
clay,  and  to  make  or  convert  the  same  into  brick  or  tiles, 


N  4 


J.  T.  demised 
land  to  the 
Plain  tiff  at  an 
annual  rent  for 
SI  yean,  with  * 
liberty  to  dig 
half  an  acre  of 
brick  earth  an* 
nually :  the  les- 
see covenanted 
that  he  would 
not  dig  more, 
wr  if  he  did,that 
h^  would  pay 
an  increased 
rent  of375Lper 
half  acre,  being^ 
qfier  the  tame 
rate  that  the 
whole  brick 
earth  teas  sold 
for,     A  stran- 
ger dug  and 
took  away 
brick  earth: 
the  lessee  jeco- 
vered  against 
him  the  full  va- 
lue ef  it.  It  was 
held  that  he 
was  entitled  to 
retam  the 
whole  damages. 


as 
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1808.         as  therein  after  mentioned^  to  hold  to  the  Plaintiff  for  a 
Attorsoll      ^^'*™  ^f  ^  ^  years,  at  the  rent  of  1075/.  per  ann.  The  lessor 

c   ^'  covenanted  that  the  Plaintiff  should  have,  take,  and  en- 

Stevens;  '  ,  . 

joy  from  and  out  of  certain  grounds,  containing  381 
acreS|  including  therein  a  certain  field  called  the  Brick- 
Jieldj  containing  5  i  acres,  [the  remaining  part  of  which 
was  let  to  James  Burn  and  others,]  with  free  right  and 
liberty  annually  to  dig,  turn  up  or  sink  to  the  depth  of 
20  feet  from  the  plane  surface,  one  half  acre  of  the  said 
ground,  for  the  purpose  of  obtaining  thereout  brick 
earth  and  clay  to  be  made  into  bricks  or  tiles,  or  other- 
wise to  be  disposed  of  as  the  Plaintiff  should  think  pro- 
per ;  and  the  Plaintiff  covenanted  not  to  dig  more  than 
half  an  acre  in  any  one  year,  or^  in  case  he  should  dig 
any  greater  quantity,  that  he  should  pay  unto  the  said 
James  Theobald  the  increased  rent  of  3751.  for  every  half 
acre  so  dug,  being  after  tlie  rate  that  the  whole  brick  earth 
was  thereby  sold  or  intended  to  be  sold.  Upon  the  execu- 
tion of  the  writ  of  inquiry  the  Plaintiff  proved  that  the 
Defendant  had  excavated  a  piece  of  ground  of  the  ex- 
tent of  48  perches,  part  of  the  3Si  acres  destined  by  the 
lease  for  digging  brick  earth;  and  that  the  clay  taken 
from  thence  was  of  a  quality  for  making  bricks  superior 
to  the  residue  of  the  Plaintiff's  land,  but  he  gave  no  evi- 
dence of  any  injury  done  to  his  possession,  other  than 
the  loss  of  this  earth.  On  the  behalf  of  the  Defendant 
it  was  represented  to  the  jury  and  the  under-sheriff,  that 
they  ought  not  to  adopt  for  their  measure  of  damages  the 
full  value  of  the  earth  so  taken,  h^cause  the  Plaintiff  had 
a  mere  possessor}^  interest  in  the  soil,  and  no  right  to  the 
soil  itself,  bejond  the  extent  of  half  an  acre  annually : 
That  this  trespass  did  not  impede  him  m  the  exercise  of  his 
right  to  take  his  annual  half  acre,  because  the  38  i  acres 
were  much  more  than  enough  ^  to  furnish  the  half  acre 
for  every  year  during  his  term ;  and  tliat  therefore  the 
Plaintiff  was  entitled  to  nominal  damages  only,  inasmuch 

as 
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as  the  Defendant  would|  after  the  event  of  this  action,  1808. 

remain  responsible  for  the  value  of  the  earth  dug  to  the 
Plaintiff's  landlord,  to  whom  it  belonged.  That,  on 
the  other  band,  if  the  Plaintiff  were  permitted  to  reco- 
ver the  full  valae  of  the  earth,  he  would  recover  what 
did  not  belong  to  him,  for  that  he  would  not  be  liable  to 
his  landlord  for  any  increased  rent  in  respect  of  the  earth 
for  which  these  damages  were  given,  since  it  was  not 
dog  by  himself,  the  lessee,  but  by  a  stranger.  The  juiy, 
however,  found  a  verdict  for  the  Plaintiff  with  550L 
damages,  which  they  considered  to  be  the  full  value  of 
the  whole  of  the  brick  earth  so  dug  by  the  Defendant. 

Jjent  SerjU  shewed  cause  against  this  rule.  If  the 
Plaintiff  is  entitled  to  any  thing  more  than  mere  no- 
minal damages,  he  is  entitled  to  the  full  amount  of  the 
present  verdict.  This  lease  is  a  mode  by  which  the  te« 
nant  purchases  this  brick  earth.  In  the  course  of  his 
term  he  might  take  the  whole  381  acres,  paying  the  fur- 
ther rent  stipulated :  he  had  a  right  to  the  soil  itself  ;  he 
certainly  would  during  his  term  have  used  the  soil  in 
question,  which  was  the  best  in  the  field  ;  the  taking  it, 
therefore,  clearly  occasioned  a  loss  to  the  lessee.  |t  is 
doubtful  whether  the  landlord  could' recover  any  part  of 
these  damages,  as  for  an  injury  done  to  bis  reversion  ;  or 
if  he  could,  his  datnages  must  be  merely  nominal :  he 
has  parted  with  every  interest  in  this  earth,  except  the 
bare  possibility  that  the  tenant  might  not  chusa  to  dig 
it  at  the  stipulated  price  during  his  term.  If  it  would  be 
waste  in  the  tenant  to  dig  this  soil  himself,  he  would  be 
answerable  to  his  lessor  in  waste  if  a  stranger  dug  it ;  and 
therefore  he  would  have  a  title  to  recover  the  full  value 
against  the  stranger.  But  he  claims  by  a  still  stronger 
title.  The  lessee  cannot  commit  waste  by  taking  this 
earth ;  for  his  covenant  gives  him  a  right  to  take  it :  pri- 
m&facie  he  has  purchased  the  whole,  notwithstanding  the 

con- 
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1808.  contingent  interest  which  perhaps  remains  in  the  land-* 

^^^""^^"^      lord,  in  case  the  tenant  should  perchance  omit  to  convert 
V.  during  his  term  any  part  of  the  ten  acres  and  a  half. 

Therefore  when  it  is  urged  that  the  Plaintiff  may  take 
his  lOi  acres  in  some  other  part  of  the  384  acres,  he  may 
answer  that  he  has  a  right  to  take  the  whole  38i  acres^  if 
he  will :  during  the  lease  consequently,  till  it  is  clear 
that  he  will  leave  some  part  of  them  to  revert  to  the 
landlord,  the  taking  the  earth  is  an  injury  to  the  tenant 
only.  The  Defendant  cannot  reply  that  he  leaves  suffi- 
cient :  it  is  not  competent  for  him  to  carve  out  a  portion 
for  the  tenant,  who  in  common  prudence  will  elect  first 
to  dig  the  best  earth,  which  is  that  now  taken  from  him. 
This  is  not  an  easement ;  it  is  not  a  mere  option  given 
to  the  lessee,  enabling  him  to  do  something  for  which  he 
is  to  pay  when  it  is  done,  but  it  is  at  all  events  an  actual 
purchase  of  ten  acres  and  a  half  of  the  soil  itself  to  be 
taken  where  the  lessee  pleases ;  and  the  soil,  when  so 
taken,  is  the  tenant's,  not  the  landlord's  soil.  The 
Plaintiff  does  not  contend  that  he  can  deprive  the  lessor 
of  his  remedy,  but  if  the  lessor  sued  the  stranger,  his 
right  must  be  reduced,  upon  the  production  of  this  lease, 
to  mere  nominal  damages:  for  the  lease  would  shew 
that  he  End  absolately  sold  the  very  soil,  that  it  could  ne- 
ver moi'e  become  part  of  his  inheritance,  provided  the 
tenant  chose  to  take  it.  ^  If  the  landlord  can  recover  of  a 
stranger  the  value  of  the  half  acre  of  soil  for  which  the 
lessee  ha4  paid  375/.,  he  will  be  doubly  paid  for  it,  and 
the  l^sset,  who  can  by  no  possibility  afterwards  take  that 
same  soil,  will  have  paid  his  rent  without  receiving  the 
benefit  meant  to  be  given  by  the  lease.  The  effect  of 
this  lease  is,  that  the  landlord  is  thereby  estopped  of 
w^te  against  his  tenant,  and  he  must  be  also  estopped  of 
Snj^te  against  a  stranger.  [Chambre  J.  If  damage  is 
done,  the  lessor  may  sue  his  tenant  or  the  stranger  :  but 
iC  he  accepts  satisfaction  from  his  lessee,  he  cannot  sue 
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the  stranger;  he  cannot  sue  twice  for  it.]     In  this  case  1808. 

the  landlord  has  actually  received  the  value  of  the  lOi  Attersoll 
acres ;  for  the  price  of  them  is  included  iu  the  rent ;  be 
has  therefore  been  satisfied  for  them  ;  the  tenant  has  not. 
To  whom>  then,  shall  the  recompence  for  the  injury  be 
paid?  Undoubtedly  to  the  tenant^  who  has  bought  the 
soil  ;  not  to  the  landlord,  who  has  sold  it,  andhasbeeni 
already  paid  for  it. 

Best  Serjt.  contrcL.  There  are  two  questions  in  this 
case:  the  first  is,  whether  the  damages  are  not  impro- 
perly taken  according  to  the  injury  stated  in  the  declara* 
tJOD,which  alleges  no  special,  or  consequential,  or  partial 
damage,  but  the  mere  loss  of  the  soil  itself,  which  is  the 
property  of  the  landlord.  The  tenant  is  not  entitled  to 
the  value  of  any  part  of  the  soil.  It  is  conceded  to  me, 
that  if  the  landlord  can  recover  this  value  against  the 
stranger,  the  tenant  is  not  entitled  to  it.  Granting  that 
if  the  landlord  had  sold  the  soil,  he  could  no  longer  re« 
cover  the  full  value,  still  this  lease  conveys  merely  an 
easement.  The  secoud  question  i?,  if  the  Plaintiff  had  de* 
dared  in  another  form,  what  could  he  have  recovered? 
The  only  damage  the  tenant  could  sustain  in  this  case, 
is,  if  there  had  been  any  thing  peculiar  in  the  quality  of 
this  soil,  which  made  it  preferable  to  the  rest  of  the 
ground  ;  but  in  that  case  he  should  have  sued  for  the  dif- 
ference in  quality,  and  should  have  pointed  out  by  his 
declaration  the  nature  of  his  claim.  It  is  not  true  that 
this  soil  has  been  paid  for  by  the  tenant.  He  has  paid 
nothing  more  than  the  107o/. :  that  rent  includes  only 
the  price  of  the  lOi  acres,  and  it  is  sworn  that .  the 
Plaintiff  has  not  yet  taken  to  the  extent  of  his  half  acre 
per  annum,  computing  from  the  commencement  of  his 
term.  This  is  not  necessarily  a  part  of  those  ten  acres 
and  a  half.  But  if  it  were,  the  lessee  has  not  yet  a  vested 
property  in  the  soil  of  those  ten  acres  and  a  half.    Acts 
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are  to  be  done  by  him,  to  invest  him  with  the  property. 
The  grantor  of  a  common  does  not  give  even  the  grass^ 
till  the  grantee  takes  it  by  the  mouths  of  his  cattle* 
If  the  tenant  does  not  elect  to  take  this  earth,  it  conti- 
nues the  property  of  the  landlord.  [Chamhre  J.  men- 
tioned a  case  in  Croke  (jz),  where  power  was  given  to 
take  so  many  trees  in  a  wood,  and  it  was  held  that  the 
property  did  not  vest  till  choice  actually  made.  MoMr 
field  Ch.  J.  Under  this  peculiar  contract  the  tenant  has 
a  right  to  the  possession  not  of  the  surface  merely,  but  of 
every  ounce  of  earth  to  the  full  depth  :  the  only  question 
is,  what  is  the  measure  of  the  damages.  If  the  trespass 
were  committed  in  valuable  arable  land,  which  the  te- 
nant has  a  right  to  use  only  for  the  purposes  of  cultiva- 
tion, the  landlord  has  his  action  of  waste  ;  the  tenant  b 
entitled  to  recover  against  the  stranger  not  only  in  re- 
spect of  his  liability  to  his  landlord,  but  also  for  his  own 
loss  of  the  value  which  the  earth  is  of  to  himself :  the 
question  here  is,  what  was  the  value  of  this  brick  earth 
to  the  tenant  ?  If  he  had  begun  to  dig  more  than  the 
lOi  acres,  unquestionably  the  lessee  would  have  been 
entitled  to  recover  the  extreme  value  of  the  earth  dug.] 


(a)  This  seenui  to  be  Bas$ei  v; 
Majfnardy  Cro.  El,  819.  S.  C.  by 
the  name  of  Palmer^s  case,  5  Co. 
25.  b.  2  Res.  where  it  is  said,  <'  If 
I  grant  lOOO  cords  of  wood  to  one 
to  be  taken  at  the  election  of  the 
gi^tee ;  the  grantor  or  «  stranger 
fells  some  trees,  the  grantee  can- 
not take  them,  but  ought  to  sup- 
ply his  grant  out  of  the  residue*" 
liale  C.  J.,  m  Motteram  v.  Jolly, 
1  Vent.  271.  gives  the  reason  of  this 
case;  namely, that  the  qnality  of 
trees  for  cordwood  u  immaterial, 
and  a  special  verdict  had  found 


that  enough  for  tlie  4000  cords  of 
wood  was  left  growing.  '^Therey 
if  the  grantee  can  have  the  nunUter 
of  his  cords  of  wood,  he  hath  the 
effect  of  his  grant;  but  trees  differ 
in  value  exceedingly  from  each 
other."  In  the  principal  case  the 
grantee  was  to  elect  30  of  the  best 
trees  out  of  a  wood,  to  be  taken 
within  eleven  years ;  and  the  Coort 
held  that  tiie  grantor,  by  cutting 
trees  himself  withm  the  eleven 
years,  infringed  his  covenant ;  be- 
cause he  abridged  the  latitude  of 
the  grantee's  election. 
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If  the  lease  bad  gone  do   further  than  to  grant  the  1808/ 

101  acres,  so  long  as  lOi  acres  were  left,  the  lessee 
could  not  possibly  have  been  entitled  to  the  full  value 
of  the  earth  taken.  The  lease  however  goes  fur- 
ther :  the  lessee  may  take  more,  but  he  must  pay  for  it : 
hitherto  he  has  not  had  occasion  to  take  any  thing  under 
the  further  grant ;  and  the  question  here  is,  whether  in 
consequence  of  the  trespass  he  has  sustained  the  particu- 
lar damage  here  alleged  i  He  has  not  shewn  that  the 
Defendant  has  taken  the  very  spot  which  be  designed  to 
take  himself  ^  if  he  meant  to  insist  on  that,  he  should  have, 
put  it  on  the  record.  But  uo  special  damage  is  averred.  If 
trees  are  demised,  and  a  stranger  cuts  them,  the  lessee  shaU-^ 
have  his  action  of  trespass ;  but  the  measure  of  damages  is 
not  thevalue  of  the  tree,  but  the  loss  of  the  shade  and  fruit 
^daring  his  term.  The  Plaintiff  here  can  only  recover  for 
the  use  of  this  soil  during  his  term.  He  has  not  the 
property  of  the  soil  itself ;  he  has  at  most  only  the  privi- 
lege of  taking  it,  paying  the  increased  rent.  .  If  the  lessee 
had  dug  his  half  acre,  and  a  stranger  had  dug  another 
half  acre,  the  lessor  could  not  have  called  on  the  lessee  to 
pay  an  increased  rent  for  the  latter.  Upon  an  bsue  whe- 
ther the  lessee  had  taken  the  further  quantity,  evidence 
of  a  taking  by  a  stranger  would  not  support  the  affirma- 
tive. It  most  be  a  voluntary  taking,  or  evidence  of  ac- 
tual collusion  must  be  given  ;  the  collusion  is  not  to  be 
presumed.  iChambre  J.  It  would  be  going  a  great  way 
to  presume  tfiat  the  tenant  colludes  with  every  trespasser : 
the  very  distinction  between  permissive  and  voluntary 
waste,  is,  that  the  lessee's  consent  makes  it  active  waste ; 
vrithout  consent,  it  is  permissive  waste.  Suppose  an  estate 
without  impeachment  of  waste,  voluntary  waste  in  houses 
excepted;  a  stranger  breaks  the  house;  is  that  vcduntary 
waste  ?]  The  question  of  waste  does  not  interfere  here ; 
for  till  the  10 1  acres  are  exhausted,  the  lessee  has  no- 
dung  further  to  pay.    The  mbtake  here  is,  that  possi- 

live 
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1808.  live  direct  damage  for  the  value  of  tbe  tiling  taken,  has 
been  confounded  with  a  special  damage :  no  special  da- 
mage at  all  has  been  here  sustained,  and  onl}f  a  very  pe- 
culiar and  very  improbable  combination  of  circumstancesy 
which  has  not  taken  place,  and  never  may,  could  by  pos- 
sibility make  the  special  damages  amount  to  the  value 
given.  The  tenant  has  no  right  to  consider  this  soil  as  a 
part  of  his  lOi  acres,  which  he  has  taken  by  the 
hands  of  a  stranger ;  for  perhaps  he  might  never  have 
taken  it  with  his  own  hands,  and  then  it  would  have  re- 
verted to  the  landlord. 

Mansfield  C.  J.  on  the  following  day  enquired 
whether  there  were  any  cases  in  which  a  lessor  bad 
recovered  damages  against  a  trespasser  for  an  injury 
to  land  let  ?  He  said  that  Jesser  v.  Giffbrd  4  Burr.  2 141. 
was  not  a  case  of  land  let.  That  was  a  case  of  a  nu« 
sance  in  the  adjoining  land,  which  was  an  injury  to  him 
in  the  particular  estate,  for  his  interest,  and  to  the  Plain- 
tiff, for  bis  reversion.  It  was  contended  that  the  action 
would  not  lie;  but  it  would  be  very  strange  if  that  were 
so  ;  for  by  the  old  law,  the  only  remedy  in  such  a  case 
was  given  to  him  who  had  the  freehold,  by  quod  pennitlai 
jprosiernere.  Williams  Seijt.  amicus  curue,  cited  Biddlesford 
v.  Onslow,  S  Lev.  209*  where  it  was  held  that  both  lessor 
and  lessee  should  sue  in  respect  of  trees  injured  by  a  stran- 
ger, the  lessor  for  tbe  body  of  the  tree,  tbe  lessee  in  respect 
of  the  shade  and  fruit.  So  may  tlie  copyholder  and  the 
lord.  Jefferson  v.  Jefferson,  3  Lev.  131.  If  a  stranger 
subvert  land  Jeased  at  will,  the  lessee  may  bring  trespass 
against  him,  and  may  have  damages  for  the  profits ;  and 
the  lessor  may  have  another  action  of  trespass,  and 
shall  recover  damages  for  the  destruction  of  the  landv 
fi  Roll.  Ab.  551.  N.  4,  5.  [Mamjield  C.  J.  No  action 
of  waste,  or  in  the  nature  of  waste,  lay  against  tenant 
at  will.  If  he  committed  waste,  that  determined  his 
win,  and  he  became  a  trespasser :  if  a  stranger  com« 
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mitted  the  waste,  that  did  not  determine  the  will.     The  1808. 

case  of  trees  is  peculiar,  for  upon  their  being  cut,  the      atteusola. 

property  in  them  instantly  reverts  to  the  lessor.     Berry 

V.  Heard,  Cro.  Car.  9A9,.  was  a  case  of  trover  by  the 

lessor  for  the  bark  of  an  oak  cut  by  a  stranger  on  land  of 

the  I^laintiff,  then  under  lease;   three  Justices  against 

Croke  J.  held  the  property  of  the  tree,  when  cut,  to  be  in 

the  lessor.    Is  there  any  case  on  a  covenant  not  to  permit 

waste,  where  the  action  has  Iain  for  the  act  of  a  stranger} 

Would  it  be  a  good  plea  to  such  an  action  to  shew  that  a 

stranger  cut  the  trees  ?    [^Lens.    Waste  would  lie  in  such 

a  case ;  covenant  would  not,  for  he  covenants  only  against 

his  own  acts.     Bayley,  Serjt.  amicus  curies,  ace]    In  all 

actions  of  waste,  the  lessor  may  recover  treble  damages 

against  the  tenant ;    and  if  the  lessor  may  also  sue  the 

stranger,  he  would  recover  single  damages  against  him* 

How  could  the  stranger  plead  the  lessor's  recovery  in  waste 

against  the  tenant,  in  bar  of  the  action  against  himself  f 

Lens.    It  could  be  given  in  evidence.  [^ChambreJ.  That 

would  be  a  bar  to  the  action.]   Cockell  Serjt.  amicus  curitt 

mentioned  a  case  tried  at  Durham  before  ChambreJ. 

in  which  Russell  was  the  Plaintiff.      It  was  an  action 

against  the  Defendant  for  the  injury  done  to  the  inherit* 

ance  by  his  cutting  down  a  tree  growing  upon  the  Plain* 

tiff's  land,  then  in  the  possession  of  his  lessee.     Bayley 

amicus  curia  cited  Tondinson  v.  Brown.  Sayer,  215.  a  case 

of  obstruction  of  lights,  in  which  it  was  urged  that  the 

obstruction  might  be  removed  during  the  term,  and  so 

no  injury  to  the  reversioner ;  but  it  was  answered,  that 

the  present  value  of  the  reversion  was  diminished,  and  so 

the  action  well  lay.    [Chambre  J.    I  have  Mr.  Justice 

AsUnCi  report  of  that  case,  which  is  very  different  from 

Sayer,  for  it  appears  there  was  an  actual  injury  to  tJie 

land,  by  demolishing  half  the  wall.] 

The  Court  took  till  this  day  to  consider,  when  they  de- 
livered their  opinions  seriatim. 

Chambrb 
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1808.  Chambrb  J.   This  case  comes  before  the  Court  upon 

Attersoll  ^  itiotion  to  set  aside  the  execution  of  a  writ  of  inquiry 
of  damages  in  an  actipn  of  trespass ;  the  jury^  under  the 
direction  of  the  under-sheriiF,  having  assessed  the  da* 
mages  by  a  rule  contended  not  to  be  legally  applicable 
to  the  circumstances  of  the  case.  The  circumstances,  as 
appears  by  the  affidavits  on  both^  sides,  are  these  :  The 
Plaintiff  is  a  lessee  for  the  residue  of  a  term  of  21  years, 
commencing  in  1799  or  1793,  of  an  estate  consisting  of 
several  hundred  acres.  As  to  38  acres,  parcel  of  the 
farm,  the  lessor  has  covenanted  that  the  Plaintiff  shall 
have  free  right  annually  during  the  term,  to  dig  half  an 
acre  thereof  to  a  certain  depth,  for  the  purpose  of 'ob- 
staining  the  brick  earth,  to  be  made  into  bricks  or  tiles, 
or  otherwise  disposed  of;  And  the  Plaintiff,  (the  lessee,) 
has  covenanted  not  to  dig  moire  than  half*an  acre  in  any 
one, year;  6t  that  if  he  did,  he  should  pay  an  increased 
rent  of  375/.  for  every  half  acre  so  dug,  which  is  men- 
tioned to  be  ^'  after  the  rate  that  the  whole  brick  earth 
was  thereby  sold  for  or  intended  to  be  sold."  The  Plain- 
tiff being  in  possession  under  this  lease,  the  Defendant, 
who  has  a  brick  ground  adjoining,  either  wilfully,  or  by 
a  nustake  of  the  boundaries,  dug  up  and  converted  the 
brick  earth  of  a  portion  of  the  said  38  acres,  parcel  of  the 
Plaintiff's  farm,  which  the  Plaintiff  had  not  then  parti- 
cularly appropriated  for  the  exercise  of  his  own  right  : 
and  for  this  trespass  the  action  was  brought,  wherein 
judgment  being  suffered  to  go  by  default,  the  whole  va- 
lue of  the  brick  earth  taken,  and  all  the  damages  arising 
from  the  acts  6f  the  Defendant,  have  been  assessed  to  the 
Plaintiff,  as  fully  as  if  he  had  been  owner  of  the  fee 
simple  in  the  estate,  without  making  any  deduction  for 
the  interest  of  the  landlord,  or  for  any  damages  for  which 
the  Defendant  is  liable  in  an  action  at  the  landlord's  suit. 
I  am  of  opinion  that  the  rule  given  to  the  juty  was 
wrong,  and  that  the  proceedings  ought  to  be  set  aside. 

It 
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It  IS  necessary  in  the -first  place  to  see  what  were  th^  1808. 
legal  rights  of  the  Plaintiff  and  of  his  lessor  at  the  time 
when  the  trespass  was  committed ;  for  the  manner  in 
which  the  Defendant  is  liable  to  render  satisfaction  for 
the  injury  he  has  done,  must  depend  on  the  nature  of 
those  rights  at  that  time.  ^JThe  Plaintiff  had  the  possessory 
right  for  the  residue  of  the  term  :  besides  tliis^  the  cove* 
Dant  of  his  lessor  gave  him  a  special  privilege  to  take  the 
brick  earth  of  half  an  acre,  part  of  the  38  acres,  in  each 
year  of  the  term,  without  paying  any  additional  rent  or 
compensation  for  it  to  the  landlord.  He  had  also  the 
further  privilege  of  digging  up  and  appropriating  to  his 
own  use,  the  brick  earth  of  the  residue  of  those  38  acres, 
at  any  time  during  the  term,  either  the  whole  of  it,  or 
such  parts  as  suited  his  interest  or  inclination  ;  but  upon 
the  terms  of  making  a  large  compensation  to  the  lessor 
for  the  exercise  of  that  further  privilege.  By  exercising 
those  privileges,  and  severing  the  brick  earth  from  the 
soil  and  freehold,  he  becomes  a  purchaser  of,  and  ac* 
quires  a  property  in,  ^he  earth  so  severed,  and  the  cove- 
nant protects  him  from  the  consequences  of  what  would 
otherwise  be  waste :  but,  till  then,  the  earth  remains  a 
part  of  the  soil  and  freehold  of  the  lessor.  There  are  no 
words  )n  the  lease  to  convey  any  estate  of  freehold  to  the 
Plaintiff;  his  right  rests  in  covenant;  the  contract  is 
executory,  and  it  depends  upon  his  own  subsequent 
choice  and  acts,  whether  he  will  take,  or  the  lessor  shall 
part  with,  any  thing  by  the  covenant  or  not.  The  Plain- 
tiff's interest  then  consists  in  his  possessory  right,  and  in 
the  privileges  communicated  to  him  by  the  covenant. 
He  may  still  take  his  half  acre  per  annum  out  of  the  re* 
sidue  of  the  38  acres,  but  the  act  of  the  Defendant  has 
prevented  him  from  exercising  his  further  privilege  to  the 
full  extent ;  and  the  main  question  is,  how  the  value  of 
that  further  privilege  is  to  be  estimated.  It  appears  to 
xne  clear,  that  his  beneficial  interest  therein  was  no  more 
Vol.  I.  O  than 
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1868.  than  the  difference  between  the  value  of  the  earth  takeif 

V*^^'"'^^       by  the  Defendant,  and  the  price   that  the  Plaintiff  must 
v«  have  paid  for  it  if  he  had  taken  it  himself:  all  the  re* 

maining  interest  was  in  the  reversioner,  who,  as  I  con- 
ceive, could  maintain  no  action  against  the  Plaintiff  for 
the  rent  or  compensation  agreed  upon  by  the  covenant, 
ill  respect  of  brick  earth  dug  up  and  taken,  neither  by  or 
for  the  Plaintiff,  but  by  a  stranger,  against  his  will ;  and 
for  which  act,  so  far  as  it  affected  the  inheritance,  and 
the  right  which  the  reversioner  would  otherwise  have 
had  against  his  tenant  under  the  covenant,  the  compen« 
sation,  I  apprehend,  >^as  due  to  the  reversioner,  and  the 
reversioner  only ;  and  recoverable  by  him  in  an  action  on 
the  case.  Undoubtedly  the  Defendant  is  answerable  to 
the  full  extent  of  the  injury  he  has  done  :  but  to  whom 
is  he  answerable  ?  Where  different  persons  have  distinct 
rights  in  the  subject  of  a  trespass,  the  compensation  must 
be  to  each  in  proportion  to  the  injury  he  has  received. 
One  of  them  cannot  claim  that  part  of  the  compensation 
which  belongs  to  the  other;  nor  can  the  satis&ction 
made  to  one  be  a  bar  to  an  action  brought  by  the  other. 
It  can  hardly  be  necessary  to  cite  cases  upon  this  point. 
I  will,  however,  just  refer  to  two.  19  H.  6.  4.  5.  and 
Biddlesfordv.  Onslow,  3  Lev.  209.  It  has  been  supposed 
in  the  course  of  the  discussion  in  the  present  case,  that 
where  there  is  an  existing  tenancy  for  life  or  years,  so 
that  an  action  of  waste  may  be  brought  against  the  te- 
nant for  any  injury  done  to  the  inheritance,  that  action 
is  the  only  remedy  the  Reversioner  has,  and  he  can  main- 
tain no  action  against  the  stranger,  who  in  fact  commits 
ihe  waste ;  but  I  take  the  law  to  be  clearly  settled  other- 
wise; and  that  the  reversioner  may  id  all  cases  main- 
tain an  action  on  the  case  against  such  stranger,  whe- 
Aer  the  tenancy  be  at  will,  for  years,  or  life?  or  he 
may,  if  he  pleases^  waive  the  penal  action  of  waste^ 
even  against  the  tenant,  and  bring  case  against  him. 

♦       The 
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The  only  authority  against  this,  is  a  dictum  of  Lord  Coke,  1808. 

in  his  Commentary  upon  the  Statute  of  Marlbridge,  Q.      Attersoll 

Inst.  146,  '^  that  if  the  lessor  should  not  have  the  action  r. 

Stevens 
*'of  waste,  he  should  be   without   remedy.*'     But   all 

practice  is  against  that  dictum ;  and  I  incline  to  adopt 
the  supposition  of  Pemberton  and  Levinz,  in  the  case  of 
Jefferson  v.  Jefferson,  3  Lev.  130,  that  Lord  Coke  ih  to  be  . 
understood  according  to  the  subject  matter  he  is  speak- 
ing of ;  that  is,  that  he  had  no  remedy  by  an  action  of 
waste:  and  the  rather,  as  Lord  Coke  himself  has  taken  no 
notice  of  the  position  in  his  Commentary  on  the  67th 
section  of  Littleton,  where  he  treats  largely  on  the  sub- 
ject of  waste.  There  is  a  full  and  judicious  statement 
of  the  law  on  this  subject,  in  a  note  of  my  brother  /Fi7- 
liams  upon  the  case  of  Green  v.  Cole.  2  Saund.  252.  b. 
The  manuscript  precedents  upon  the  point,  settled  by 
pleaders  of  the  first  reputation  in  their  time,  are  numer- 
ous. The  case  of  Biddlesford  8c  Onslow  seems  also  to  be 
an  authority,  though  the  act  which  occasioned  the  waste 
was  not  an  immediate  trespass  upon  the  land,  but  an 
obstruction  of  a  rivulet  in  an  adjoining  piece  of  land,  by 
which  the  stream  was  turned  upon  the  land,  and  wasted 
it.  That  act  the  tenant  had  a  right  to  withstand,  by 
removing  the  obstruction,  as  much  as  he  had  the  right 
of  resisting  an  actual  trespass  upoiL  the  land.  The  ac- 
tion, bowever^^  not  an  action  of  waste  against  the  te- 
nant, but  an  action  on  the  case  against  the  person  who 
diverted  the  stream.  It  is  further  argued,  and  it  seems  to  be 
the  argument  most  relied  upon  in  support  of  the  Plain- 
tiff's right  to  recover  the  whole,  that  he  is  liable  to  pay  the 
additional  rent  for  the  ground  dug  up  by  the  Defendant, 
though  it  was  done  without  his  consent,  and  against  his  , 
will,  and  he  received  no  benefit  from  it.  •  And  therefore 
it  is  said,  that  the  lessor  loses  nothing,  and  the  Plaintiff, 
who  must  pay  him   the   increased  rent,  has   a  right  to 

O  2  stand 
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1808.         stand  in  his  place,  and  recover  the  whole  damages  from 
Attersoll       ^^^  Defendant.     If  this  were  so,  it  might  still  be  doubt- 

^    ^*  ed.  whether  in  a  general  action  of  trespass,  alleging  no 

Stevens.  \  ^     ,  u  if     . 

special  damage,  any  mcrease  of  damages  could  be  given 

to  the  Plaintiff,  by  reason  of  his  liability  to  pay  money 
under  a  particular  contract ;  but,  without  resting  on  that 
objection,  I  think  the  foundation  of  the  argument  totally 
fails,  being  of  opinion,  as  I  have  before  expressed  my- 
self, that  the  Plaintiff,  in  respect  of  what  the  Defendant 
has  done,  is  not  liable  to  any  payment  under  his  cove- 
nant in  the  Tease.  The  case  is  not  within  the  terms  of 
the  covenant.  The  PlaimiiF  has  not  directly  or  indi- 
rectly done  the  act,  or  received  the  benefit,  from  whence 
the  obligation  to  pay  is  to  arise.  To  supply,  however, 
the  defect  of  the  language  of  the  covenant^  recourse  is 
had  to  a  supposed  rule  in  actions  of  waste,  namely,  that 
where  the  waste  is  committed  by  a  stranger,  it  is  pre* 
sumed  to  be  done  by  him  in  collusion  with  the  tenant, 
and  that  for  that  reason  the  tenant  must  always  be 
charged  in  the  proceeding  with  having  committed  the 
*  waste  himself.  But  I  apprehend  that  this  argument  can- 
not possibly  apply  in  this  case.  In  the  first  place,  t 
think  the  law  of  the  action  of  waste  attaches  upon  no 
part  of  the  transaction.  The  Plaintiff  has  not  been  ren- 
dered liable  to  such  an  action.  His  lessor  could  not  pro- 
ceed against  him  in  that  action,  without  stating  that  the 
waste  was  committed  by  the  Plaintiff  himself ;  against 
which  charge,  the  lease  that  gives  him  the  authority, 
affords  a  complete  defence.  1  apprehend  too,  that  this 
supposed  presumption  does  not  take  place  even  in  the 
action  of  waste  itself.  I  find  no  traces  of  it  in  any  of 
the  books.  The  act  indeed  is  considered  as  the  act  of 
the  tenant,  but  the  reason  assigned  is,  that  he  may  with- 
stand the  commission  of  waste,  et  qui  non  obstat  quod 
obstan  potest, facere  videtw.    The  situation  of  the  tenant 

is 


IN  THE  Forty-eighth  Year  of  GEORGE  III.  197 

is  extremely  analogous  to  that  of  a  common  carrier :  to  1808. 

prevent  collusion,  (and  not  on  presumption  of  actual 
collusion,)  both  are  charged  with  the  protection  of  the 
property  intrusted  to  them,  against  all  but  the  acts  of 
God  and  the  king's  enemies :  and  as  the  tenant  in  the 
•ne  case  is  charged  with  the  actual  commission  of  the 
waste  done  by  others,  so  in  the  other  case  the  carrier  is 
charged  with  actual  default  and  negligence,  though  he 
loses  the  goods  by  a  force  that  was  irresistible,  or  by 
fraud,  against  which  no  ordinary  degree  of  care  and 
caution  could  have  protected  him.  But  supposing  that 
collusion  must  necessarily  be  presumed  in  the  action  of 
waste,  the  presumption  must  stop  there.  If  it  were 
otherwise,  the  tenant  would  be  without  redress  against 
the  actual  wrong  doer,  by  whom  he  has  been  subjected 
to  a  forfeiture  and  damages.  There  is  [no  doubt  that 
be  has  a  remedy  against  him  by  action  of  trespass  ;  but 
if  the  presumption  continued,  the  collusion  established 
by  it  would  amount  to  a  licence,  and  afford  a  defence  to 
the  action.  It  would  be  still  more  extravagant  to  set  up 
the  presumption  again  in  an  action  of  covenant,  to  wrest 
and  pervert  the  plain  meaning  of  unambiguous  words, 
and  especially  in  a  covenant,  one  of  the  effects  of  which 
is,  to  prevent  any  liability  to  the  action  of  waste  for  the 
species  of  injury  which  the  land  has  received.  There  is 
no  other  rule,  I  think,  to  construe  the  covenant  by,  but 
the  obvious  intention  of  the  parties,  and  the  plain  mean* 
ing  of  the  language  they  have  used  :  and  the  snbstance  of 
dieir  agreement  is  no  more  than  this,  that  if  the  Plaintiff, 
in  bis  business  of  brick-making,  thought  fit  to  use  the 
materials  that  were  to  be  found  in  part  of  the  farm  he 
took  in  lease,  he  should  be  at  liberty  so  to  do,  paying  a 
fixed  price  for  what  he  took  and  had  the  benefit  of. 
That  price  he  covenants  to  pay ;  but  I  do  not  know  by 
what  law  we  are  authorized  to  extend  this  covenant,  so 

as 
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1808.  as  to  make  him  responsible  under  it  for  what  has  been 

taken  by  a  stranger^  by  trespass,  and  against  the  Plain* 
tiff's  will,  and  for  which  the  Plaintiff  has  brought  an 
action  of  trespass.  In  what  I  have  said  upon  the  proper 
estimate  of  the  Plaintiff's  damages,  I  have  not  noticed 
several  circumstances  and  distinctions  that  might  require 
attention  in  making  the  estimate :  for  instance,  the  sub- 
version of  the  soil,  from  its  effect  upon  the  produce  and 
future  cultivation  of  the  ground  during  the  term,  was  an 
injury  to  the  Plaintiff's  interest  as  tenant,  for  which,  if 
the  case  rested  there,  proportionate  damages  ought  to  be 
given  him :  but  if  he  goes  for  the  greater  damage,  in 
respect  to  the  profits  he  might  have  made  of  the  brick 
earth,  he  must  give  up  the  other  damages,  because  he 
himself  could  not  have  obtained  that  greater  profit,  with* 
out  doing  the  same  damage  to  the  ground  with  respect 
to  the  purposes  of  agriculture.  But  I  have  only  noticed 
the  principal  object  of  damages,  that  being  sufficient  to 
dispose  of  the  legal  question  before  us  ;  and  upon  that 
question,  my  .opinion  is,  that  the  Plaintiff  has  had  da- 
mages assessed  to  him,  which  belonged  to  another  per- 
son, his  lessor,  and  therefore  I  think  the  proceedings 
upon  the  inquiry  ought  to  be  ^et  aside. 

Heath  J*  In  order  to  ascertain  the  measure  of  da- 
mages to  which  the  Plaintiff  is  entitled,  it  is  necessary  to 
ascertain  the  nature  and  quality  of  the  estate  and  interest 
which  he  has  in  the  land  in  question.  It  is  common 
learning,  that  every  lessee  of  land,  N^liether  for  life  or 
years,  is  liable  in  an  action  of  waste  to  his  lessor,  for  all 
waste  done  on  the  land  in  lease,  by  whomsoever  it  may 
be  committed.  If  a  general  or  a  partial  permission  be 
given  to  the  lessee  in  the  instrument  creating  the  estate, 
to  commit  waste,  he  is  so  far  a  tenant  without  impeach- 
ment of  waste.     Such  permission  vests  the  property  of 

what 
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i^hat  is  the  subject  of  waste  in  the  lessee,  so  that  he  avails  1808* 

himself  of  it  during  the  continuance  of  his  interest.     It        v^^'^v-^^ 
18  so  with  respect  to  trees  and  minerals.     In  cases  of  w. 

bankruptcy  the  present  lessee  would  be  considered  as  the  Stuvens, 
purchaser  of  so  much  soil.  So,  if  he  had  stipulated  for 
any  quantity  of  timber  growing  on  the  land,  with  a  li- 
berty of  felling  the  same  at  a  certain  price,  can  there  \>e 
a  doubt  but  he  must  be  considered  as  tlie  purchaser  of 
such  timber?  It  hath  been  urged^  that  no  certain  portion 
of  the  land  has  been  set  out: — the  soil  taken  must  be 
considered  as  the  property  of  the  Plaintiff,  or  at  least  he 
has  a  right  to  elect  that  land  out  of  which  it  is  takeo. 
The  proof  is  this,  that  if  the  landlord  had  brought  an 
actioti  of  waste  against  the  Plaintiff,  on  account  of  the 
removal  of  this  soil,  he  could  not  have  protected  himself 
in  any  other 'manner,  than  by  insisting  on  the  articles, 
and  his  election.  The  tortious  act  of  another  may  give 
the  party  injured  a  right  either  to  affirm  or  disaffirm  the 
act,  as  it  shall  the  best  suit  his  interest,  and  as  he  shall  be 
advised.  If  the  Defendant  be  only  to  pay  the  increased 
rent,  it  is  giving  him,  who  is  a  wrong-doer,  all  the  benefit 
and  advantage  of  the  Plaintiff's  contract.  To  consider 
the  landlord's  right  to  recover.  Tlie  cases  between  land- 
lord and  tenant,  where  the  tenant  has  no  right  to  com- 
mit waste,  are  not  applicable,  because  the  soil  and  the 
trees  are  merely  committed  to  the  possession  and  custody 
of  the  tenant.  Such  custody  and  possession  is  merely  fi- 
duciary. In  wftat  respect  can  the  lessor  here  recover  da- 
mages P  Not  for  the  removal  of  the  soil,  for  that  is  sold 
to  another ;  but  only  for  any  damage  possibly  done  to 
the  inheritance,  if  such  there  be,  in  the  manner  of  the 
excavation.  Blit  such  damages  are  distinct  from  those 
demanded  by  the  Plaintiff  in  the  present  action.  If  the 
lessor  cannot  recover  damages  for  this  excavation,  the 
lessee  may  recover  them.    So  I  think;  that  the  right  of 

the 
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the  Plaintiff  to  recover  these  damagesi  is  proved  directljr, 
by  the  injury  he  has  sustained,  and  indirecdyi  because 
the  landlord  cannot  recover  them ;  and  it  is  clear  that 
the  one  or  the  other  of  them  is  entitled  to  them.  No 
spedal  damage  could  be  set  fortl),  because  the  damage  is 
immediate,  direct,  and  unconnected  with  any  other  da* 
mage,  for  these  reasons  I  think  that  the  damages  have 
been  properly  assessed. 


Mansfield  C.  J.  I  am  of  the  same  opinion  with  my 
brother  Heath.  I  concur  in  far  the  greater  part  of  the 
law  stated  by  my  brother  Chambre ;  but  on  the  frame  of 
these  covenants,  I  think  the  case  tolerably  clear  in  favour 
of  the  measure  of  damages  adopted  on  this  occasion,  [n 
effect  and  substance  this  b  a  sale  of  brick  earth  by  the 
lessor  to  the  lessee.  The  habendum  in  the  lease  is  for  21 
ydars,  at  the  rent  of  1075/.  per  annum.  I  take  it  for 
granted,  as  it  was  said  in  the  argument,  and  inde^  it  is 
U'hat  is  expressed  afterwards  in  the  lease,  that  the  price 
of  half  an  acre  per  annum  for  £1  years,  is  calculated  in 
the  rent :  the  habendum  is  with  full  power  to  take  this 
brick  earth.  There  is  a  covenant  that  the  lessee  should 
have^  take,  and  enjoy  out  of  certain  grounds  containing 
.38  acres  and  an  half,  with  free  right  annually  to  dig  to 
the  depth  of  20  feet  from  the  plane  surface,  one  half 
acre,  for  the  purpose  pi  obtaining  thereout  brick  earth  to 
be  made  into  bricks  or  tiles,  or  otherwise  to  be  applied 
to  such  purposes  as  the  lessee  should  thiyk  proper.  The 
lessee  covenants  not  to  dig  more  than  half  an  acre  in  a 
year,  or  otherwise  to  pay  375/.  for  every  further  half 
4icre,  being  after  the  rate  that  the  whole  brick  earth  was 
thereby  sold  or  intended  to  be  sold  for.  1  think  the  les* 
jee,.  after  these  words^  had  die  same  rigjht  as  the  lessor. 
What  sore  right  could  any  man  have  in  brick  earth, 
than  to  dig,  take^  and  sell  it  i    Then  there  are  the  words 

*'  which 
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^  which  the  whole  earth  was  sold  or  intended  to  be  sold  1808. 
tor^  The  lease  amounts  to  an  absolute  sale  of  the 
whole  brick  earth,  but  the  tenant  was  not  to  pay  for  the 
whole,  unless  he  used  the  whole.  Twenty-one  half  acres 
are  sold  absolutely.  The  lessor  could  now  take  no  brick 
earth ;  that  wrald  infringe  the  power  of  the  lessee :  as 
against  him,  the  lessee  might  now  say  the  brick  earth  was 
all  his.  If  he  took  more  than  half  an  acre,  he  was  to 
pay  the  additional  price,  tf  the  lessor  had  taken  this 
earth,  even  to  the  value  of  an  hundred  thousand  pounds, 
the  lessee  would  have  had  a  right  to  recover  against  him 
the  full  value  of  it.  Then  why  not  against  a  stranger  f 
It  is  true,  that  in  an  action  against  the  lessor,  the  lessee 
must  either  have  allowed  the  stipulated  price  by  way  of 
deduction  from  the  damages,  or  it  might  have  been  re- 
covered against  him  in  a  cross  action.  It  is  said  he  had 
not  dected  this  spot ;  but  surely  at  the  moment  that  a 
stranger  began  to  dig,  he  might  say,  this  is  the  earth  I 
intended  to  dig;  and  by  the  affidavits  it  appears  that 
this  was  very  valuable  earth.  When  it  was  dug  by  a 
stranger,  had  not  the  lessee  a  right  to  come  and  take  it 
away,  and  use  it  i  And  if  so,  has  he  not  a  right  to  make 
Ae  stranger  pay  for  it  ?  The  consequence  of  this  taking 
by  a  stranger,  and  of  this  action  against  the  stranger,  is, 
as  between^  the  lessee  and  the  lessor,  it  must  be  taken  to 
bave  been  dug  by  the  lessee ;  if  this,  and  what  himself 
had  dug,  did  not  together  exceed  the  half  acre  per  an- 
num, there  is  nothing  to  pay;  but  if  it  exceeds  that 
quantity,  the  lessee  must  pay  the  stipulated  rent  for  the 
surplus.  In  such  a  case  as  thn,  w*ould  the  lessee  be 
answerable  in  waste  to  the  lessor  for  brick  earth  dug  by  a 
stranger  i  On  a  general  covenant  not  to  dig  brick  earth, 
I  should  think  it  a  doctrine  bard  upon  the  lessor,  to  say 
timt  if  a  stranger  took  the  earth,  the  lessee  should  not  be 
liable  on  this  covenant.  It  is  hdid  in  2  Inst.  145,  6.  303. 
F.  N.  B.  old  edit.  60.  new  edit.  137.  that  die  lessee  shall 

be 
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.1808.         be  charged  \^ith  waste  committed  by  a  stranger^     In  Co* 
^^J^!^^^^       Lit.  54.  a.  even  infants  and  femes  covert,  tenants,  ar« 
^  r«?-  held  by  Lord  Coke  answerable  for  the  acts  of  a  stranger. 

So,  of  tenant,  by  the  courtesy  or  in  dower,  2  RoL  Ahr, 
821.  9-  If  the  law  were  not  so,  there  would  be  no  pro- 
tection to  a  lessor,  where  he  lives  at  a  distance  from  his 
estate.  This  is  not  the  case  of  a  sack  full  of  earth  stolen  . 
by  night,  but  many  hands,  and  carts,  must  be  employed, 
and  the  tenant  must  necessarily  know  it:  when  the  lessor 
comes  to  see  his  estate,  and  finds  the  soil  gone,  it  is  im* 
possible  that  he  should  know  who  took  it.  Suppose  on 
a  covenant  not  to  take  brick  earth,  the  lessor  sues,  find^ 
ing  a  quantity  gone ;  is  it  an  answer  to  ,  say,  ^\\  did  not 
take  it ;  a  stranger,  a  beggar,  took  it :  resort  to  him  V* 
The  law  authorizes  the  tenant  to  use  force  in  order  to 
resbt  the  taking ;  and  if  that  force  is  resisted  by  force, 
the  law  will  not  presume  that  the  law  is  so  feeble  as  not 
instantly  to  repel  it,  and  prevail.  Such  a  covenant 
would  be  of  ,no  value  whatever  if  this  were  so.  Lord 
CokCy  2  Inst,  303.  says,  the  lessee  shall  answer  for  the 
'  ^  waste  done  by  any  stranger  :  for  he  in  the  reversion  can* 

not  have  any  remedy  but  against  the  tenant,  and  the 
tenant  shall  have  his  remedy  against  the  wrong-doer,  and 
recover  all  in  damages  against  him,  and  by  this  means 
the  loss  at  last  shall  light  upon  the  wrong-doer.  U  the 
lessee  gave  permission  to  a  stranger  to  dig,  no  doubt  it 
would  be  the  act  of  the  lessee,,  and  he  would  be  bound 
to  pay  the  lessor  the  stipulated  pric^e.  Then  what  is  the 
difference  between  his  agreeing  t9  it,  and  his  standing  by 
while  the  stranger  takes  it.  It  is  not  necessary  to  pre- 
judge the  question  whether  the  lessor  can  sue  in  this 
case  ;  but  I  have  great  difficulty  in  finding  out  how  the 
lessor  can  be  injured ;  for  if  the  Plaintiff  had  contracted 
to  sell  this  ea.rth  to  the  Defendant,  and  had  received  the 
full  value  for  it,  must  not  he  have  paid  his  landlord  the 
increased  rent  ?  How  does  it  differ  whether  he  extorts 
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the  price  by  an  action,  or  receivet  it  by  voluntary  pay-         1806. 
ment  ?     If  the  lessee  may  take  it»  as  against  the  lessorj     attersoll 
and  recovers  damages  as  against  a  stranger,  although  the       steveni. 
stranger  took  it  in  the  first  instance  against  the  will  of 
the  lessee,  he  cannot  say  he  does  not  so  far  confirm  the 
act  of  the  stranger,  that  he  ought  to  pay  the  lessor  for 
it     He  has  in  fact  the  brick  earth,  since  he'  is  paid  for 
it  in  damages  in  an  action  ;  and  he  could  not  avoid  pay- 
ing on  his  covenant,  for  any  brick  earth  beyond  the  half 
acre,  of  which  he  has  the  advantage.     Therefore,  if  the 
lessor  has  any  right,  it  must  be  for  mere  nominal  da- 
mages, and  I  cannot  say  this  verdict  is  wrong ;  conse- 
quently the 

Rule  must  be  discharged. 


REGULJE     GENERALES. 

It  IB  ORDERED,  That  from  henceforth,  in  all  special 
argumeTits  in  this  Court,  the  Exceptions  which  are  in- 
tended to  be  insisted  upon  shall  be  marked  in  the  margin 
of  the  Books  to  be  delivered  to  the  respective  Judges. 

J.  Mansfield. 

J.  Heatu. 

A.  Chambre. 

It  is  ordered.  That  from  and  after  the  last  day  of 
this  term  no  Defendant  shall  be  holden'to  special  bail 
in  any  action  of  trover  or  detinue,  unless  by  an  order 
of  the  Lord  Chief  Justice  or  one  other  of  the  Judges  of 
this  Court. 

J.  MaN8FIELD« 

J.  Heath. 
A.  Chambre. 
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REGULA    GENERALIS. 

1809. 

Hilary  Term. 

It  is  oRDEttED,  That  from  and  after  tbe  first  day  of 
next  Easier  tena,  in  every  action  to  be  commenced  by  ori- 
ginal writ  of  quare  clauwmfregit^  there  shall  be  written  or 
printed  under  the  summons  to  be  served  by  the  sheriff's 
officer  on  such  writ,  a  notice  in  the  following  form;  viz.. 

**  A.  B'  [^Defeifdarifs  name]  You  are  served  with 
".  this  summons  to  the  intent  that  you  may  by 
'^  your  attorney  appeat  in  His  Majesty's  Court  of 
''  Common  Pleas  at  Westminster  at  the  return 
^  thereof,  being  the  \the  day  of  the  month  and  date 
*^  of  the  year']  in  .order  to  your  defence  in  this 
«  action/  ' 

And  it  is  ruBTHEE  ord^eed^  That  upon  every 
distringas  to  be  issued  in  default  of  the  Defendant's  ap- 
I>earance  to  such  ^uare  clausumf regit,  there  shall  at  the 
time  of  the  execution  of  sudi^striHgas,  be  served  by  the 
sheriff's  officer  on  the  Defendant,  if  he  can  be  met  with, 
or  if  not,  left  at  the  dwelling-house  of  the  Defendant, 
or  place  where  such  distringas  shall  be  executed,  a  written 
or  printed  notice,  in  the  fbTlowing  form  ;  viz. 

"  In  the  Common  Pleas— Between  A.  B.  Plaintiff* 
'*  and  C  jD.  Defendant  [the  Names  of  the  Parties  Ji 
'^  Take  notice,  That  I  have  this  day  distrained 
'^  upon  your  goods  and  chattels  for  the  sum'  of 
'^  forty  shillings,  in  consequence  of  your  not  hav- 
''  ing  appeared  by  your  attorney  in  His  Majesty's 
**  Court  of  Common  Pleas  tX'Westminster  to  a  writ 
''  e(  quare  clausumfregit,  returnable  there  on  the 
'^  [state  the  day  and  year:]  And  that,  in  default 
*'  of  your  so  appeari^  to  the  present  writ  of  difs* 
**  tringas  at  the  return  thereof,  being  the  \state 
"  the  day  and  year]  you  will  be  liable  to  be  dis- 
**  trainea  upon  for  such  further  sum  as  the  said 
^'  Court^  shall  be  pleased  to  order.  Dated,  See. 
"  {signed  with  the  officer^ s  name.]  To  [C.  D.]  the 
^'  the  above  named  Defendant." 

J.  Mansfield. 

J.  Heath. 

S.  Lawrence. 

A.  Chambre. 
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Id  the  Forty-eighth  Year  of  the  Reign  of  George  III. 


MEMORANDUM. 

On  the  fir^t  day  of  this  tenn^  Mr.  Justice  Lawrence, 
who  had  resigned  his  seat  in  the  Court  of  King's 
Bench,  took  his  place  as  one  of  the  Judges  of  this 
Court,  in  the  room  of  Mr.  Justice  Rooke,  deceased. 

And  in  this  term  John  Bayley  Esq.  Serjeant  at  Law, 
was  appointed  one  of  the  Judges  of  the  Court  of 
King's  Bench,  in  the  room  of  Mr.  Justice  Lawrence, 
and  was  knighted. 

Clements-  v.  Lambert.  May  5.  laoa. 

npHE  Plaintiff  declared  that  he  was  lawfully  possessed  After  so 


of  a  messuage  and  ten  acres  of  land,  and  by  reason  ""^^^JJi^?** 
thereof  was  entitled  to  common  of  pasture  upon  StockweU  by  unity  of 
common  for  all  his  commonable  cattle  levant  and  couch-  new  eateinent 
ant,  as  belonging  and  appertaining  to  his  said  messuage  and  by'a  grlnt  of  » 

lueMUj^e  aod 
land  with  common  appurtenant:  Though  those  who  have  occupied  the  tenement  «uice 
the  extinguishment  have  always  used  common  therewith.    Otherwise,  if  it  had  been  a 
grant  of  all  commons  used  therewith. 

Vol.  1.        ^  Q  land 
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1808.  land,  with   the  appurtenances,  and  that  the  Defendafht 

^^^]J^^^  wrongfully  erected  divers  cottages  and  buildings  in  and 
,     ^'  upon  the  said  common,  and  inclosed  parts  of  the  com- 

mon,  whereby,  &c.  Upon  the  trial  of  this  cause  at 
Croyden  summer  assizes  1807y  before  Heath  J.  the  Plain- 
tiff proved  60  or  70  years  user  of  the  common  by  the 
inhabitants  of  his  house,  the  Swan  Inn.  The  DefeRd* 
ant  proved  that  in  1781  Edward  Thorny crofi^  from  whom 
he  derived  title  to  himself,  was  seised  jn  fee  as  w*ell  of 
the  locus  in  quo,  being  part  of  the  waste  of  the  manor  of 
Stockwell,  as  of  the  Plaintiffs  house  and  land,  and  in  that 
year  conveyed  the  latter  to  one  Robertson j  (under  whom 
the  Plaintiff  derived  title))  together  with  all  commons,  com- 
mon of  pasture,  advantages,  hereditaments,  and  appurte* 
nances  whatsoever,  thereto  belonging  or  in  any  wise  apper^ 
iaining.  ^eaM  J.  thought  the  ancient  common  extin- 
guished by  unity  of  possession  in  Thornycroft,  and  that 
this  deed  did  not  amount  to  evidence  of  a  new  grant  of 
common.  A  verdict  however  passed  for  the  Plaintiff, 
with  liberty  for  the  Defendant  to  move  on  this  point. 
And  Shepherd,  Seijt.  having  in  Micliaebnas  term  last  ob- 
tained a  rule  nm  to  set  aside  the  verdict  and  enter  a  nonsuit. 

Best,  Serjt.  now  shewed  caqse.  The  cotemporaneous 
usage  for  more  than  twenty  years  from  the  date  of  the 
Plaintiff's  conveyance  up  to  the  present  time,  coupled 
with  the  words  in  the  deed,  are  equivalent  to  a  grant  of 
a  hew  right  of  common.  Where  (he  usage  has  coincided 
with  one  construction  of  the  deed,  the  Court  will  not 
adopt  any  other  construction,  (a) 

Shepherd,  Serjt.  contra.  This  case  is  not  distinguish- 
able from  three  or  four  cases  to  be  met  with  in  the 
books.  The  Plaintiff  declares  generally  that  the  build- 
ing of  these  houses  has  narrowed  the  enjoyment  of  his 

(a)  Qnare,  Whether  this  proposition  is  not  too  extensive.  Vide  Doc 
tx  dan,  Coklough  v.  Johhiom,  1  Esp,  460,  where  Lord  Kanfon  €X  J.  is 
said  to  have  revolted  at  tlie  idea  that  a  tenant  could  make  his  huidiord  « 
trespasser  by  implication.  But  it  did  not  appear  that  the  kudlord  in 
tiiat  case  was  seised  of  the  waste« 
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right  of  common.    Although  it  is  not  necessary  that  he  1808* 

should  nicely  set  out  his  title  in  his  (leclaratio»!.i,  he  must 
shew  some  title  in  evidence.  The  deed  of  &781,  which 
conveys  the  house  to  Robinson,  under  whom  the  Plaintiff 
holds,  confines  his  title  to  the  claim  of  common  appur- 
tenant. But  at  the  date  of  that  conveyance,  there  was 
no  common  appurtenant  in  existence ;  for  it  had  been 
extinguished  by  unity  of  possession.  .  Grimes  v.  Peacock, 
JBulst.  n.  and  the  words,  *^  belonf^ng  or  usually  ap» 
pertaining/'  will  not  create  a  new  right  of  common. 
The  user  is  of  no  importance.  In  the  case  of  Saunders 
▼.  Oliffe,  Moor.  467.  there  was  user  of  the  common,  but 
it  did  not  avait  While  the  lorA  of  the  manor  was  te* 
naat  in  fee  of  this  land,  he  might  permit  his  lessee  for 
years  to  turn  out  cattle  on  the  waste,  but  that  would 
not  operate  as  a  grant  of  n  right  of  common.  In  the 
cases  of  Bradshaw  v.  £yr,  Cro.  El.  570.  and  Worledg 
▼.  Kingswell,  2  Anderson^  168.  S.  C.  Cro.  EL  794.  the 
common  was  adjudged  to  be  revived  by  the  words 
^  cum  eodem  messuagio  mitatarum/*  coupled  with  proof 
of  cotemporaneous  user,  but  it  was  held  that'  without 
those  words  a  common  would  not  have  been  created. 
It  is  immaterial  whether  the  claim  is  put  on  the  record 
in  the  shape  of  pleading,  or  only  shewn  in  evidence. 
The  Plaintiff  here  avers  this  right  generally,  as  he  may 
do,  but  the  criterion  of  his  proving  it,  is,  >«hether  tl}e 
evidence,  if  put  on  the  record  in  the  shape  of  a  justifica- 
tion to  a  trespass,  would  fully  support  his  right.  The 
difference  between  a  declaration  and  a  justification,  is 
this,  that  a  declaration  states  only  the  result  of  law,  and 
entitles  the  plaintiff  generally ;  a  justification  states  the 
steps  by  which  that  result  is  obtained. 

Mansfield  C.  J.  This  is  not  in  a  legal  sense  right 
of  common  appurtenant.  We  cannot  say,  upon  looking 
at  this  deed,  that  a  right  of  common  passed  by  it. 

The  other  Judges  concurring.  Rule  absolute, 

Q2 
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1808. 

May  5.      Bryan  OH  the  Demise  of  Child  v.  Winwood* 

A  lewec  for  rpims   ^^s  an  ejectment  brought  to  recover  possession 
acqiiire  a  fee  of  a  messuage  called  the  Honey  house,  with  the  garden* 

ment  upon  the  orchard  and  new  inclosure,  and  also  of  a  second  parcel  of 
Ke^'S'    la"^  n«^'y  inclosed  from  a  waste  called  JUon  Woods.  At 

demised,  tjie  trial  before  Graham  B.  at  the  last  summer  assizes  for 

though  accom-  i      t*i  .     -iw 

panied  by  30     the  county  of  norcester,  the  PlamtiflTs  lessor,  m  order  to 

rupted  pMRCT^    entitle  himself  to  the  manor  and  waste  in  question,  offered 

"iI'mV^w'^j    evidence  that  he  and  the  freeholders  of  the  manor  had 
shall  be  mtend- 

ed  that  he  in-    prostrated  encroachments  on  this  waste,  and  also  that 

waste  in  right    several  persons  had  paid  quit  rents  to  himself  for  similar 

ptemww  "foT*  encroachments  on  the  same  waste.     On  the  part  of  the 

the  benefit  of    Defendant,  it  was  in  evidence,   that  the  person   under 

the  term  ex-      whom  the  Defendant  claimed,  had  about  100  years  ago 

^'MoVecspe-    inclosed  three  quarters  of  an  acre  of  Alton  Woods,  and 

cially  if  his  les-  built  thereon  the  messuage  i«  question  :  that  many  years 

•or  be  seised  in  ... 

fee  of  the        after,  and  after  his  death,  m  1744,  his  son  accepted  a 

Acta  exer-     lease  of  those  premises  from  the  person  under  whom  the 

ciscd  in  a«cr-    plaintiff's  lessor  derived  title,  at  one  shilling  rent,  for  three 

tion  of  right  ,  .  o         J 

upon  one  part    lives,  the  last  of  which  expired   about  seventeen  years 

admissiblc'm     before   this  ejectment  brought :   that  above  thirty  years 

against^occur     ^*^'*®  ^^^  ejectment  brought,   the  tenant,  without  the 

piers  of  an^      permission  of  the  lord,   inclosed  another  piece  of  the 

therpartofthe  .  . 

tame  waste.       waste,    divided  from  the  demised  premises  by  the  high 

road,   which  he  always  occupied,    without  paying  anj 

acknowledgement.     The  one  shilling  rent  was  never  paid. 

But  some  evidence  was  given  on  the  part  of  the  Defend* 

ant,  though  not  wholly  uncontradicted,  which  tended  to 

shew  that  the  lord  of  the  manor  had  alienated  this  part 

of  the  waste  to  the  commoners,  under  an  agreement  that 

lie  might  inclose  the  residue,  and  enjoy  it  in  severalty^ 

which  agreement  was  supposed   to  have  been  con6rmed 

by  a  decree  in  equity.    The  counsel  for  the  Defendant 

objected  to  the  admission  of  the  evidence  of  acts   done 

by 
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by  other  freeholders ;  and  also  contended,  that  even  if  the  1808. 

Plaintiff  were  entitled  to  recover  the  premises  contained 

in  the  lease,  he  could  not  recover  the  land  ^hiph  was 

last  inclosed.     Graham  B.  admitted  the  evidence,  and 

directed  the  jury,  that  if  the.  second  new  inclosure  was 

made  subsequently  to  the  date  of  the  lease,  it  must  be 

presumctd,  (and  more  especially  if  they  found  the  soil  of 

the  waste  to  be  the  property  of  the  Plaintiff's  lessor,)  to 

have  been  taken  in  with  the  consent  of  the  lessor,  in 

right  of  the  demised  premises,  for  the   benefit   of  the 

lessor,  after   the  end  of  the  lease.    The  jury  found  a 

verdict    for    the  Plaintiff  for   the    whole    of  the    pre> 

mises. 

TftlliamSf  Serjt.  had  in  a  former  term  obtained  a  rule 
nisi  for  a  new  trial,  partly  upon  objections  to  the  evi* 
dence  'which  had  been  admitted,  but  principally  upon 
affidavits  which  stated  that  the  persons  under  whom  the 
Defendant  claimed,  had  been  induced  to  accept  the  lease 
for  three  lives,  by  a  misrepresentation  of  the  extent  to 
which  it  would  confirm  their  prior  claim  to  the  .pre* 
mises,  against  some  other  persons  claiming  under  the 
same  ancestor  who  made  the  first  encroachment. 

Bayleyy  Serjt.  in  shewing  cause,  contended  that  the 
Defendant  was  precluded  by  the  lease  from  contesting 
her  landlord's  title,  according  to  the  case  of  Barwick  v* 
Thompson,  7  T.  R.  488.  He  also  observed  that  if  a  te- 
nant holds  land  and  incloses  part  of  the  adjoining  waste, 
he  thereby  attaches  it  to  the  estate  which  he  holds,  and 
that  his  subsequent  occupation,  though  continued  for 
more  than  thirty  years,  cannot  vary  the  right  to  it. 

Williams,  cofitra,  observed  that  in  Barwick  v.  Tltompson 
the  lease  was  still  subsisting  at  the  time  of  tlie  ejectment 
brought,  and  contended  that  according  to  the  doctrine 

Q  3  recognized 
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1808.        recognized  in  the  case  of  Blake  v.  Foster,  8  T.  R.  496. 
the  estoppel  determined  by  the  expiration  of  the  lease. 

The  Court  thought  that  the  affidavits  suggesting  cir*  ^ 
Gumvention  were  not  sufficiently  positive  ;  and  observed, 
that  if  the  Defendant  could  substantiate  those  facts,  she 
might  recover  in  another  ejectment :  and  without  inti* 
timating  that  ihey  saw  cause  to  be  dissatisfied  with  the 
verdict,  or  the  direction  of  the  Judge,  on  any  other  of 
the  grounds  taken,  they 

Discharged  the  Rule* 


s.  it 


^*y  ^'  FiNLAY  r.  Seaton. 

ceiS!^from  ^TRESPASS  for  seizing  a  cable.  The  Defendant  plead- 
the  Jadge,  nor  ed  the  general  issue,  and  upon  the  trial  proved  in 

the  roll,  is  ne-  evidence  that  he  had  taken  it  as  a  distress  fur  rent  due 
tiUeaDdbnd-  f^^^  ^  ^^  person,  on  whose  premises  it  had  been 
Sste^Mder  n  P^"^^  ^y  *®  PlaintiflF.  Double  coste  having  been  taxed 
O.f.  c.  19.  for  the  Defendant  under  the  directions  of  the  statute 
]  1  Geo.  2.  c.  19. 5.  21.  raughan,  Serjt.  had  obtained  a 
rule  tiisi  that  the  prothonotary  might  review  his  taxation. 
Being  called  upon  to  support  his  rule,  he  contended  that 
to  authorize  the  allowance  of  double  costs,  it  was  neces* 
sary,  either  that  the  Defendant  should  previously  obtain 
from  the  Judge  wh6  tried  the  cause,  a  certificate  that  the 
case  came. within  this  act;  or  that  a  suggestion  should 
first  be  entered  on  the  record,  whereby  the  nature  of  the 
action  might  appear.  He  urged,  that  the  piothonotary 
could  not  again  try  the  cause  at  the  taxation  of  costs ; 
he  could  only  look  at  the  roll;  and  upon  the  roll  the 
circumstances  of  the  cause  of  action  do  not  appear.  If  a 
certificate  was  necessary,  it  was  now  too  late  to  obtain  it^ 

according 
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according  to  the  doctrine  laid  down  in  the  case  of  Grin^hy  1808. 

V.  Holloway,  1  Doug.  SOS,  which  arose  on  tlie  statute 
7  Jac.  1.  c.  5.  He  also  contended,  that  the  owner  of 
the  cable  not  being  the  lessee,  this  could  not  de  consi- 
dered as  a  question  between  landlord  and  tenant. 

Mansfield  C.  J.  This  act  gives  the  Judge  no  au- 
thority to  certify,  therefore  the  omission  to  apply  to  the 
Judge  cannot  in  this  case  deprive  the  landlord  of  his 
remedy.  There  is  no  question  but  that  the  double  costs 
are  to  be  paid:  the  only  remaining  question  then  is, 
ivbether  a  suggestion  upon  the  record,  is  requisite  to  shew 
on  what  ground  they  are  given.  But  it  does  not  appear 
GO  the  record  that  the  Defendant  has  double  costs; 
therefore  it  is  not  necessary  to  suggest  on  the  record, 
that  there  is  a  cause  for  double  costs.  It  is  not  necessary 
that  the  judgment.should  specify  more  than  that  a  cer- 
tain sum  is  allowed  for  costs,  and  then  all  will  be  right; 
and  it  is  admitted  that  no  precedent  of  such  a  suggestion 
is  to  be  found.  No  fact  M'as  in  dispute  between  the 
parties  before  the  prothonotary ;  it  was  not  denied  that 
the  action  was  brought  against  the  landlord  for  a  dis- 
tress, so  that  the  prothonotary  had  sufficient  information 
for  his  guidance. 

Heath  J.  observed,  that  in  cases  on  the  small  debt 
acts  thq  courts  have  allowed  a  suggestion  to  be  made 
on  the  record,  although  no  suggestion  is  given  in  the 
acts. 

La  WHENCE  J.  [Adverting  to  f^'riti^Acrn'slastargUQient.] 
TTiis  case  clearly  comes  within  the  act,  the  purpose  of 
which  is  to  enable  landlords  the  better  to  recover  their 
rents. 

Shepherd,  Serjt.  contra.  Rule  discharged. 

Q  4 
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1808. 

(IN  THE  EXCHEQUER-CHAMBER.) 

May  11.      Morris  and  Wife  v.  Norfolk  and  Another. 

If*  declare^  HPHIS  was  a  writ  of  error,  brought  to  reverse  a  judg- 

SJl)n'Sdfeiiic         '"^"^  ^f  ^^^  ^"'^  °f  "^^"g'*  ^®°^**-     '"^^  Plaintiff 
for  a  debt  of     below  stated  in  the  first  count  of  his  declaration,  that 
uic  leiiie  con- 
tracted before  before  the  intermarriage  of  the  said  FranciSf  the  De« 

^ea^roinise  f^^ndant  below,  with  the  said  Mary  his  wife,  they  the 
^de\fter  the  ^^  Francis  and  Mary^  then  Mary  Loveiy  made  their 
namage  to  certain  joint  and  several  promissory  note  in  writing, 
K  is  bad.  A>^d  delivered  the  same  to  the  said  Benjamin  and  John^ 

the  Plaintiffs  below,  by  which  said  note  they  jointly  and 
aeverally  promised  to  pay  to  the  said  Benjamin  and  John 
the  sum  of  twenty  pounds,  for  value  seceived,  whenever 
afterwards  the  said  Francis  and  Mary  should  be  severally 
thereunto  requested,  by  means  whereof  they  and  each 
of  them  became  liable  to  pay  to  the  said  Benjamin  and 
John  the  said  sum  of  money  in  the  said  note  specified, 
whenever  afterwards  they  or  either  of  them  should  be 
thereunto  Requested.  And  being  so  liable ^  they  the  said 
Francis  and  Mary,  afterwards,  and  after  the  intermarriage 
of  the  said  Francis  with  the  said  Mary^  and  before  the  pay- 
ment of  the  said  sum  of  money  in  the  said  note  specified, 
undertook  to  pay  the  same  upon  request.  The  second 
and  third  counts  averred,  that  the  said  Mary^  before  her 
intermarriage  with  the  said  Francis,  was  indebted  to 
the  said  Benjamin  and  John  in  the  sums  of  twenty  pounds 
for  so  much  money  by  them,  before  that  time  paid, 
laid  out  and  expended  for  the  use  of  the  said  Mary,  and 
twenty  pounds  for  so  much  money  by  the  said  Mary  be- 
fore that  time  had  and  received  for  the  use  of  the  said 
Benjamin  aud  John:  and  that,  being  so  indebted^  they  the 
said  Francis  and  Mary,  in  consideration  thereof,  afterwards 

and 
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«nd  c^er  her  intermarriage  with  the  said  Francis f  under- 
took to  pay  the  same  upon  request.  The  breach  stated, 
that  they  had  refused  to  pay,  although  so  to  do  the  said 
Mary  before  her  said  intermarriage,  and  the  said  Francis 
and  Mary  since,  had  been  often  requested :  but  that  to 
pay  the  same  the  said  Mary  before  her  said  intermarriage, 
and  the  said  Francis  and  Mary  since,  had  wholly  re- 
fused, &c. 


1808. 

Morris 
and  Wift 

cs. 

Norfolk 

and  AMtlMr. 


The  Plaintiffs  assigned  for  error,  first,  That  the  pro- 
mises and  undertakings  of  the  said  Francis  and  Mary  in 
the  said  declaration  mentioned,  whereupon  the  said  Ben' 
jamin  and  John  had  recovered  their  damages,  were,  as 
to  the  said  Mary,  void  in  law ;  for  that  the  same  were 
in  and  by  the  said  declaration  alledged  to  have  been 
made  by  the  said  Francis  and  Mary,  after  the  intermar- 
riage of  the  said  Francis  with  the  said  Mary;  and  that 
tlie  said  Mary  could  not,  after  her  intermarriage  with  the 
said  Francis,  legally  make  any  promise.  2dly,  That 
judgment  was  given  for  the  said  Benjamin  and  John  to 
recover  their  damages  upon  all  the  promises  and  under- 
takings in  the  said  declaration  mentioned;  whereas  in 
the  second  and  last  counts  of  the  said  declaration,  it  was 
alleged,  that  the  said  Mary,  before  her  intei  marriage 
with  the  said  Francis,  was  indebted  to  the  said  Benjamin 
and  John  in  the  sums  therein  respectively  mentioned; 
and  that  being  so  indebted,  they  the  said  Francis  and  Mary 
in  consideration  thereof,  afterwards,  and  ajler  her  said  inr 
termarriage,  undertook  and  promised  the  said  Benjamin 
and  John  to  pay  to  tliem  those  respective  sums  of  money 
upon  request,  but  no  sufficient  or  adequate  consideration 
was  stated  in  those  counts  for  the  promises  and  under- 
takings of  the  said  Francis  in  those  counts  mentioned. 
5dly,  That  there  was  a  misjoinder  of  counts;  the  De- 
fendants in  error  having  declared  against  the  Plaintiffs 
in  error  as  joint  makers  of  the  promissory  note  mentioned 
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Morris 
and  Wify 

V. 

Norfolk 
and  Another. 


in  the  first  count ;  and  the  debts  mentioned  in  the  two  last 
counts,  which  it  was  tlierein  alledged  that  the  said  Francis 
and  Mart/  promised  to  pay,  being  the  separate  debts  of 
the  said  Mary^  and  contracted  by  her  before  her  mar* 
riage  with  the  said  Francis. 


The  case  was  argued  in  Hilary  term  last  by  Peake  for 
the  Plaintiffs  in  error.  If  the  promise  of  the  feme  covert 
alleged  in  the  first  count  is  held  good,  she  is  permitted 
to  promise  to  discharge  the  several  debt  of  her  husband, 
contracted  before  his  marriage  upon  this  note.  But 
it  is  not  necessary  to  argue  from  tliis  monstrous  conse- 
quence, for  it  is  well  known  that  a  married  woman  can 
enter  into  no  contract  at  all.  Bidgood  v.  JVay  and  wife, 
2  Bl.  1236.  M'as  an  action  brought  by  the  husband  and 
wife  jointly,  for  use  and  occupation,  and  money  had  and 
received.  Skynner  C.  B.  laid  it  down  that  no  contract 
could  b6  made  with  a  married  woman,  and  that  no  pro- 
mise, either  express  or  implied,  gave  any  interst  to  her. 
If  the  wife  in  that  case  could  not,  after  marriage,  con- 
tract that  the  Defendant  might  occupy  her  land,  neither 
can  she  make  such  a  promise  as  is  here  stated.  Hill  v. 
Hill,  2  Sifr.  1094.  An  action  was  brought  by  the  hus- 
band and  wife  for  wages  earned  by  the  wife  before  mar- 
riage :  it  was  attempted  to  give  in  evidence  an  admission 
made  by  the  wife  after  marriage,  that  she  had  received 
20/.  Pratt  C.  J.  held  that  it  was  not  admissible  against 
the  husband  and  wife.  Jlban  v.  Pritchett,  6  T.  R.  680. 
is  a  still  stronger  case ;  for  that  was  an  action  brought 
by  the  wife  as  executrix ;  yet  her  declaration,  affecting 
her  husband's  rights,  although  arising  jure  uxoris,  was 
held  to  be  inadmissible.  2.  The  common  form  of  deda* 
ration  in  these  cases  is,  to  allege  that  the  wife  before 
marriage  became  indebted,  and  being  indebted,  pro« 
mised  to  pay,  and  then  intermarried ;  and  upon  the  in- 
termarriage the  liability  of  the  husband  arises^  and  upon 

that 
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that  liability  bis  subsequent  promise  is  properly  alleged. 
But  in  this  instance  the  second  and  third  counts  state  a 
promise  made  by  the  husband  without  shewing  any  con- 
sideration for  it.  It  is  neither  alleged  that  the  wife  pro- 
mised to  pay  before  marriage,  nor  that  the  husand  was 
liable  after  marriage.  If  a  wife  dies,  the  husband  ceases 
to  be  liable  for  her  debts  contracted  before  marriage. 
1  Ro.  Ab.S5l.G.  2.  F.  N.  B.  120.;  therefore  it  must 
appear  on  the  face  of  the  declaration,  that  his  promise 
was  made  during  his  liability,  and  not  after  it  had  ceased. 
7  T. 72.349.  Mitchifisony. Hewson.  Indebitatus  assumpsit 
for  work  and  labour  performed  for  the  Defendant's  wife 
before  her  intermarriage;,  and  the  declaration  was  held 
bad,  because  it  staled  the  debt  of  the  wife,  and  the  pro- 
mise of  the  husband,  without  any  consideration  moving 
to  the  husband  for  that  promise  ;  and  although  thaf  case 
appears  to  have  been  decided  on  the  ground  that  the  wife 
bad  been  improperly  omitted,  who  is  here  made  a  party 
to  the  suit,  the  whole  of  the  argument  on  both  sides 
turned  upon  the  objection  arising  from  the  want  of  some 
new  consideration  to  sustain  the  action  against  the  hus- 
band* 3.  The  husband  might  be  sued  alone  on  the 
cause  of  action  alleged  in  the  first  count ;  he  could  only 
be  sued  jointly  with  his  wife  on  the  cause  of  action  al- 
ledged  in  the  two  last  counts.  This  was  so  held  in  the 
case  of  Hose  v.  Bowler,  1  H.  Bl.  108.  2  Wils.  227. 
Swilhin  v.  Vincent  and  Swithin  v.  Vincent  and  wife :  the 
Court  refused  to  consolidate  the  two  actions,  because  the 
wife  was  not  liable  for  words  spoken  by  her  husband. 
So,  neither  here  is  the  wife  liable  on  tlie  note  of  lier 
husband. 


1808. 


MORRU 

And  Wife 

r. 

Norfolk 

and  Aaothor. 


Denman  for  the  Defendants  in  error.  The  cases  of 
Hill  V.  Hill,  and  Alban  v.  Pritchett,  are  not  inconsistent 
with  this  judgment.  The  criterion,  of  the  propriety  of 
this  judgment  is^  whether  the  action  would  survive  against 

^^  the 
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Norfolk 
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the  wife  solely,  if  her'  husband  were  to  die  pending  the 
suit.  Undoubtedly  it  would  survive.  Even  the  case  of 
MUcMnson  v.  Hewson  proves  that  the  wife  must  be  sued 
where  the  debt  accrued  before  marriage :  and  this  de- 
claration only  states  the  continuation  of  the  joint  liability 
of  husband  and  wife  which  existed  before  the  marriage. 
The  wife's  promise  is  not  in  all  cases  a  nullity  :  in  some 
cases  it  must  necessarily  be  valid,  for  if  a  debt  is  barred 
by  the  statute  of  limitations,  there  a  subsequent  promise 
made  by  the  husband  and  wife  will  take  it  out  of  the 
statute  ;  if  this  were  not  so,  in  the  event  of  the  husband's 
dying  before  the  wife,  the  debt  would  be  lost,  and  there 
would  be  a  complete  failure  of  justice;  for  the  promise 
of  the  husband  alone  would  bind  himself  during  their 
joint  lives,  but  without  some  new  consideration  personal 
to  himself,  such  as  would  make  the  action  survive  against 
his  executors  on  his  own  death,  his  sole  promise  would 
not  bind  himself  after  hb  wife's  death ;  nor  would  it  bind 
her  after  his  decease;  and  as  it  is  clear  that  the  promise 
of  the  wife  alone,  made  during  coverture,  will  not  revive 
the  debt;  in  all  cases  of  marriage,  where  the  debt  is 
more  than  six  years  old,  it  would  be  impossible  during 
the  husband's  life  so  to  revive  it  that  it  might  survive 
against  the  wife,  unless  their  joint  promise  would  suffice. 
2.  All  the  books  agree  that  the  husband  shall  be  charged 
with  his  wife's  debts  incurred  before  coverture.  And 
the  practice  certainly  has  prevailed,  that,  in  an  action 
against  the  husband  and  wife  jointly,  the  husband  may 
be  arrested  and  detained  till  he  has  put  in  bail  for  both. 
This  is  founded  on  his  liability ;  an  actual  promise  to 
pay  his  wife's  debts  is  not  necessary.  3.  There  is  no 
misjoinder  of  counts.  It  is  stated  in  the  first  count,  that 
the  wife  was  severally  liable  before  marriage,  and  in  the 
two  last,  that  she  was  solely  liable  before  marriage  ;  and 
since  it  appears  by  the  declaration,  that  the  husband  is 
in  each  county  sued  in  respect  of  his  wife  for  a  debt  du# 

from 
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from  the  wife  before  marriage,  the  Court  will  support 
the  judgmenti  by  rejecting  that  part  of  the  count  which 
alleges  the  joint  contract;  as  was  done  in  the  case  of 
Rees  V.  Abbot,  2  Cowp.  832.  The  joining  of  these 
counts  on  the  record  proves  that  the  Plaintiflfs  have  made 
their  election  to  sue  the  Defendants  on  the  separate  claim 
against  the  wife. 


1806. 


MORBM 

and  WUb 
Norfolk 


Peake  in  reply.  If  immediately  before  the  expiration 
of  six  years  the  husband  promises  to  pay,  in  considera* 
tion  of  forbearance,  that  is  a  good  consideration,  personal 
to  himself,  and  his  promise  will,  after  his  vife's  death, 
bind  himself  and  his  executors.  It  is  true,  as  the  argu- 
ment states,  that  if  he  promises  after  the  six  years  ex- 
pired, his  promise  will  bind  himself  only  during  the 
joint  lives  of  himself  and  his  wife ;  and  that  in  neither 
case  could  it,  after  his  decease,  be  given  in  evidence  against 
her.  But  although  in  the  latter  case  the  action  would 
not  survive  against  either:  not  against  the  wife  after 
the  husband's  decease,  because  during  his  life  she  was 
incompetent  to  contract  or  promise ;  and  he  is  incompe- 
tent to  bind  her  after  his  decease;  nor  against  him,  be- 
cause there  is  no  new  consideration  to  extend  his  liability 
beyond  her  life ;  yet  it  does  not  follow  that  a  joint  pro- 
mise .would  be  more  effectual.  If  such  a  promise  would 
be  valid  during  his  life,  it  could  be  given  in  evidence 
against  the  wife  after  his  death:  and  much  greater  in- 
conveniences would  accrue  from  this  consequence,  than 
from  the  other ;  for  the  husband's  influence  might  often 
be  perverted  to  oppressive  purposes,  as  in  favour  of  cre- 
ditors against  the  wife. 


Mansfield  C.  J.  desired  to  be  informed  whether  any 
cases  were  to  be  found,  in  which  declaration  on  a  pro« 
missory  note  had  omitted  to  state  any  assumpsit  besides 
that   which   was  contained  in  the  tenor  of  the   note. 

Starketf 


fil8 


1808. 


Morris 
and  Wife 

V. 

Norfolk 
wad  Another. 
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Starketf  v.  Ckeesman,  1  Salk.  128.  S.  C.  Carth.  509.  wa« 
meDtioned  as  in  point.  Risleyv,  Stafford,  Palm.  312. 
and  Jleberry  v.  Walby,  1  Sir.  229.  which  cites  1  Sid. 
224.  were  also  cited. 

On  this  day,  the  Court,  without#adverting  to  the  two 
last  objections,  gave  judgment  for  the  Plaintiff  in  error 
upon  the  first. 

Judgment  reversed. 


Jlf«y  17. 


Hefford  v.  Alger. 


^Thetworore-  rplIE  Plaintiff  having  in  January  1807  distrained  the 

irin  bond  are  goods  of  Bride  his  tenant,  for  rent  due  at  Christmas 

on^  to'^the       1806,  Bride  replevied,  and  die  Defendant  and  his  brother 

™®"i^?^?I!.  became  the  sureties  in  the  replevin  bond.  Brufe  sued  in 
penalty  m  the  ^  ^ 

Dond,  and  the  replevin,  and  was  nonsuited.  H^  afterwards  became  a 
on  the  bond,  bankrupt,  and  his  assignees  on  the  30th  December  1807 
tiffin  replevin*  ^®'*®  proceeding  to  sell  his  goods,  when  the  Plaintiff  put 

u  nonsnited,     j^  \y\^  claim  for  a  year's  rent,  accrued  since  the  rent  di- 

tfae  Defendant  i .  ,     i  . 

is  not  bound  to  Strained  for,  which  the  assignees  undertook  to  pay,  on  his 

mages  assessed  permitting  the  sale  to  proceed.    The  avowant  had  sued 

der^^'*i7c^"  out  his  writ  de  retomo  habendo  on  28th  J^avember  1807, 

f.c.7.  or  to  and  on  26th  January  1808  he  delivered  itito  the  sheriff, 
take  the  earU-       ,       ,  ^    ,  ,    .  ,  .  ,   , 

est  moment  to  w'ho  thereupon  returned  an  eloignment ;  upon  which  he 

wrirdfrdonio  ^^^^  ^^  assignment  of  the  replevin  bond,  and  brought  au 

^^^*  action  thereon  and  delivered  separate  declarations,  and 

And  he  may  ^       ^  *^  '     ^ 

again  distrain    proceeded  to  sign  judgment^  and  to  sue  out  separate  writs 

the  same  goods     -  itx/>« 

lor  rent  subse-   of  execution  against  the  Defendant  and  the  other  surety, 

S,*previo^iSJ"  ^^^  ^^^-^  ^^"8  the  amount  of  the  penalty  in  the  replevin 

to  executing     boud,  and   10/.  l5.    being  the  separate  costs  of  each 

his  retomo  ha  ,  «»  * 

hendOf  ¥ritbont 

waiYuig  his  action  against  Uie  sureties  in  the  boad. 

Defendant, 
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Defendant     He  delivered  the  writs  to  the  sheriff,  with  1808. 

directions  not  to  levy  more  than   96/.  in  the  whole; 

being    the  amount  of  the  rent  originally  distrained  for, 

and  the  costs  in  both  the  actions ;  however,  upon  some 

communication  taking  place  between   the   parties,    tlie 

Plaintiff  received  of  the  Defendants  under  this  executioo 

the  sum  of  70/.  2s.  only,   consisting  of  50/.  the  penalty  in 

the  bond,  and  20/.  2s.  for  the  costs  awarded  against  both 

these  Defendants ;  but  without  abandoning  his  supposed 

claim  for  the  amount  of  the  rent  and  all  the  costs. 

Marshall  Seijt.  had  on  a  former  day  obtained  a  rule 
nisi  for  returning  to  the  Defendants  the  money  so  re- 
ceived; upon  the  ground  that  the  plaintiff  having  nei« 
ther  proceeded  on  the  statute  to  value  the  distress,  nor 
availed  himself  of  the  opportunity  which  he  had  of  re- 
taking Bride's  goods  under  his  writ  of  retomo  habendo^ 
could  not,  after  consenting  to  the  sale  by  the  assignees, 
now  resort  to  the  sureties  in  the  replevin  bond,  for  any 
sum  whatever. 

Vaughan  Serjt.  in  shewing  cause  agamst  this  rule 
observed,  that  the  rent  which  the  assignees  undertook  to 
pay,  was  not  the  rent  orriginally  distrained  for,  but  was 
rent  subsequently  accrued.  He  supposed  that  the  Plaintiff, 
having  obtained  separate  judgments,  was  entitled  to  sue^ 
out  a  separate  execution  against  each  for  60/.  15.,  the  pe- 
nalty and  costs,  which  amounted  to  120/,  25.  in  the 
whole,  and  that  therefore  he  was  well  entitled  to  levy 
the  sum  of  96/.  which  he  claimed.  [Lawrence  J.  ob- 
served, that  there  was  only  one  penalty  in  the  bond,  and 
therefore  under  the  two  executions  the  plaintiff  could 
levy  only  the  single  sum  of  50/,,  and  the  costs  of  suing 
both  sureties  on  the  bond ;  and  he  had  already  received 
that  amount.]  Vaughan  suggested  that  on  the  authority 
of  Waterman  V.  Yea,  2  Wils.  41.  the  sureties  are  liable  to 
a  greater  extent  than  the  penalty  in  the  bond.    In  the 

case 
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1808.  case  of  Lord  Lonsdak  v.  Church,  £  T.  R.  368.  it  was 
held  that  an  obligee  might  recover  to  a  greater  amount 
than  the  penalty. 

MarshaUf  contra.  The  Plaintiff  in  replevin  being  non- 
suited, the  jury  then  sworn  ought  to  have  assessed  the 
damages  and  the  value  of  the  goods.  But  although  that 
course  was  not  pursued,  yet  inasmuch  as  the  plaintiff 
could  at  all  times  have  had  his  writ  de  retomo  habendo  at 
hb  pleasure,  he  ought  to  have  retaken  the  goods  in  the 
hands  of  the  assignees.  The  case  of  Waterman  v.  Yea 
has  been  overruled  in  that  of  B>cam  v.  Brander. 
2  H.  Bl.  547. 

Mansfield  C.  J.  The  only  question  is,  whether  by 
this  proceeding  with  the  assignees,  the  Plaintiff  has  waived 
his  right  to  sue  on  the  replevin  bond.  If  I  could  have 
a  doubt  on  that  subject,  the  defendant  Dy  the  terms  of 
the  negociation,  which,  according  to  the  affidavits,  took 
place  when  the  money  was  paid,  has  admitted  the  right 
of  the  plaintiff  to  the  penalty  in  the  bond.  The  case  of 
Lord  Lonsdale  s.  Churchy  has  been  overruled  by  the  subse- 
quent case  of  Wild  v.  Clarkson,  6  T.  JR.  304.  lu  the 
common  case  of  a  bond  in  a  penalty,  conditioned  to  pay 
a  smaller  sum,  it  was  held  very  reasonable  to  calculate 
interest  on  the  sum  secured  by  the  condition ;  but  when 
the  principal  and  interest  equal  the  amount  of  the  penalty^ 
the  interest  must  thenceforth  cease ;  therefore,  in  a  court 
of  equity,  a  note  of  hand  is  a  better  security  :  I  was  of 
counsel  in  the  case  of  Knight  v.  Maclean,  which  was 
argued  before  Lord  Thurlow,  chancellor.  3  Bro.  Cha» 
Ca.  496.  in  which  this  doctrine  of  Buller  J  was  citied 
and  very  much  discussed. 

Heath  J,  This  point  is  well  settled.  There  is  no 
ground  fur  the  motion  in  any  pomt  of  view. 

Chambrv 
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Ch  ambre  J.  The  PlaintiflFwas  notentitled  in  respect  1 808. 
of  the  first  distress,  to  stop  tlie  sale  bj  the  assignees.  At 
that  time  he  had  no  lien  whatever  on  the  goods  in  respect 
of  the  first  distress.  He  had  a  right  to  distrain  again  for 
tlie  subsequent  rent;  that  right  he  was  at  liberty  to  waive, 
and  in  respect  of  it  to  consent  to  the  sale  of  the  goods. 

Rule  discharged. 


Mann  v.  Calow  and  Another. 


May  19. 


^T^HIS  was  a  scire  facias  against  the  bail  on  a  recogni-    in  sdre/aeias 
zance  M'hich  had  been  taken  in  an  action  of  debt  jl|ij''jf\?'*  u^ 
upon  a  judgment  for  300/.    The  declaration  was  in  tlie  afiulcrofthe 
usual  form ;  and  supposed  the  obligation  of  the  recogni-  a  misprisoD  of 
zance  to  be,  that  the  bail  should  satisfy  the  «*  debt  and  Se^rt'Sfe 
damages."    But  upon  a  plea  of  nul  tielrecord,  the  recog.  Court  wui  per- . 
izance  appeared  to  be  for  payment  of  the  *^  damages''  nizance  to  be 
only,  upon  this  failer  of  the  record,  Marshall  Serjt.,  upon  *"**" 
the  authority  of  Rastall  v.  Slraton,  I  H.  B.  C.  49.  and 
Petrie  v.  Uamuiy,  3  T.  R.  669.  obtained  a  rule  nisi  for 
amending  the    entry  of   the  recognizance,    by  inserting 
before  the  word  "damages  "  the  words  "  the  debt  and,** 
contending  that  this  was  a  mere  misprision  of  the  officer^ 
and  that  the  Court  was  empowered  by  st.  8  H.  6.  c.  15. 
to  amend  the  misprisions  of  their  clerks. 

Runmngion  and  Favghan  Serjts.  contra^  sheWed  cause 
instanter.  They  endeavoured  to  distinguish  this  from  the 
cases  cited;  first,  because  this  wfts  not  an  attempt  to 
amend  the  proceedings,  but  to  amend  the  record  itself; 
and  nezt»  because  neither  of  those  cases  was  the  case  of  a 
proceeding  against  the  bail,  and  it  was  a  principle  in  th^ 
practice  of  this  court,  not  to  permit  amendments  in  pro- 
ceedings against  bail,  who  must  be  presumed  to  be  conu- 

Vol.  I.  R  wnt 
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1808.  sant  of  the  mistake,  and  to  rely  on  it  for  their  defence ; 

^^^7""*^        otherwise,  it  roust  be  supposed,  that  they  would  have  sur-r 
«•  rendered  the  defendant.     Grey  v.  Jefferson,  2  Str.  1 165. 

Hillier  v.  Frost,  1  Str.  401.  In  the  case  of  Fulwood  v. 
jlmmSjS  Bos.  and  Pull.  321,  hord  A hanley  S2ddy  that 
*^  the  court  would  not  in  their  discretion  amend  any  error 
in  the  proceedings  against  the  bail,  of  which  the  bail  are 
entitled  to  take  advantage."  So,  Stephenson  v.  Grant, 
2  'Sew  Rep.  103.  In  the  case  of  Perkins  v.  Pettit,  2  Bos. 
&  Pull.  273.  the  Court  said  there  was  nothing  by  which 
they  could  amend  ;  and  Rooke  J.  once  expressed  a  doubt 
whether  the  Court  had  entirely  concurred  with  Lord 
Eldon,  when  in  that  case  he  asserted,  that  the.Court  had 
a  discretionary  power  to  amend  proceedings  against  the 
bail. 

Mansfield  C.  J.  In  the  case  of  Stephensonr,  Grant, 
the  Court  thought  the  Plaintiff's  conduct  had  been 
grossly  wrong  ;  but  they  said,  that  though  bail  were  to  a 
certain  degree  favoured,  it  was  not  to  be  understood  that 
the  Court  would  never  permit  an  amendment  in  proceed* 
ings  against  bail.  In  the  present  case  it  would  be  very 
extraordinary  if  they  would  not  permit  an  amendment, 
for  it  is  to  amend  their  own  act.  The  argument  against 
it  supposes,  that  when  the  bail  are  taken,  something  passes 
concerning  the  debt  and  damages.  But  the  entry  in  the 
filazer's  book  is  merely  this.  "  29th  May  1807,  Paul 
"  Calow  and  Edward  Barker  were  added  as  bail  in  this 
'^  cause,  and  justified  in  open  court  in  354/.  each,  and 
*'  were  allowed."  Afterwards,  when  proceedings  are  to 
be  had  against  the  bail,  the  officer  from  this  memoran- 
dum  makes  out  the  recognizance  in  form.  An  applica- 
tion is  now  made  to  amend  by  adding  that,  which  the 
bail  have  in  truth  undertaken  to  pay,  that  is, "  the  debt  :*^ 
for  these  bail  were  at  first  taken  in  the  same  manner  as 
all  other  bail ;  the  mistake  was  afterwards  committed  io 

making 
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making  out  the  formal  instrument,  and  it  would  be  mon-  1808. 

strous  if  this  omission  should  render  the  acknowledgment       ^"^^i^^i!^^ 

of  the  bail  a  nullity.  v. 

Calow. 

Heath  J.  One  principal  reason  why  the  courts  have 
been  adverse  to  amend  a  scire  facias  agamst  bail,  is  that 
the  bail  oqay  have  time  to  surrender  their  principal ;  for 
if  they  surrender  him,  the  Plaintiff  has  satisfaction  for 
his  debt;  but  there  is  no  ground  in  this  case  to  believe 
that  the  bail  would  ever  surrender  their  principal ;  be- 
cause, if  this  mistake  is  fatal,  the  effect  of  it  is,  that  al- 
though the  bail  should  not  surrender  him,  they  would  be 
liable  only  to  a  very  trifling  extent. 

Lawrence  J.  In  this  case  there  certainly  is  enough 
to  amend  by,  in  the  minutes  of  the  officer.  When  bail 
are  put  in  nothing  ia  said  eitlier  about  debt  or  damages ; 
the  entry  is,  to  pay  the  condemnation  money  and  costs.  Th^ 
officer  afterwards,  upon  reference  to  the  writ,  sees  whether 
the  action  be  debt  or  case,  and  draws  up  the  recognizance 
accordingly.  There  are  two  things  then,  which  are  in-^ 
structions  for  the  officer,  the  writ  and  the  miuute,  and  it 
would  be  most  monstrous  if  by  this  neglect  of  his  the 
party  should  be  deprived  of  his  remedy. 

Chambre  J.  There  are  the  same  instructions  from 
which  the  officer  may  supply  the  omission  in  this  in« 
stance  as  he  has  to  draw  up  the  recognizance  by  in  all 
other  cases  :  the  fonn  of  the  verbal  acknowledgment  of 
the  bail  is  in  all  cases  the  same,  and, the  minute  which  is 
made  of  it  in  the  filazer's  book  is  sufficient  authority  for 
the  amendment. 

Rule  absolute,  the  Defendant  having  liberty  to  plead 
de  novo. 


R« 
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JIfav  to. 


Charles  and  Another  v.  Marsden. 


It  is  not  of  npHIS  was  an  action  brought  by  the  Plaintiffs  as  in- 
to an  action  by  dorsees  of  a  bill  of  exchange  drawn  by  Atkinson. 
if^bilTofl^!'^^  against  the  acceptor.     The  Defendant  pleaded  that  he 

change,  to        had  accepted  the  bill  for  the  use  and  accommodation  of 

plead  that  it         .....  ,  .  ,        . 

was  accepted    Atkinson^  and  without  any  consideration  whatsoever  for 

tnodatioDTofthe  ^^^  same,  and  that  afterwards*  and  after  the  time  when 

drawer,  with-    ^he  bill  became  due  and  payable.  Atkinson  indorsed  it  to 
out  considera-  . 

tion,  and  was    the  Plaintiffs,  they  well  knowing  at  the  time  of  such  in- 
after  it  became  dorsement,  that  it  had  been  and  was  so  accepted  by  the 

tiu        I      Defendant  for  the  use  and  accommodation  of  Atkinson, 
wnereaplea  ^  / 

shall  conclude    and  that  the  Defendant  had  not  ever  received  any  consi- 

and  where  to     deration  whatsoever  for  the  same.  The  Plaintiffs  replied, 

~J^^^^        (with  a  protestation  of  the  insufficiency  of  the  plea),  that 

Difficult  Atkinson  indorsed  the  bill  to  them  before  the  time  when 
({uestions  are  i       t>  r      i         i     i    i 

not  to  be  it  became  due,  and  not  after,  as  the  Defendant  had  al«> 

SiLnplw.       leged;  and  that,  they  prayed,  might  be  inquired  of  by 

the  country.     The  Defendant  demurred  ;    and  assigned 

for  cause  that  the  replication  concluded  to  the   country, 

whereas,  inasmuch  as  the  Plaintiffs  had  offered  an   issue 

only  on  one  of  the  facts  set  forth  in  the  plea,  and  not  on 

all,  they  ought  to  have  concluded  their  replication  to  the 

Court  with  a  verification. 


Best  Serjt.  in  support  of  the  demurrer,  and  Shepherd 
Serjt.  cotUrd,  largely  investigated  the  doctrine  upon  this 
question,  as  it  is  to  be  collected  from  the  several  cases 
of  Hedges  v.  Sandon,  2  T.  R.  439.  Baynham  v.  Mai- 
thewSy2Str.87l.  Clarke  v.  Glass,  1  Williams's  Saund. 
103.  b.  n.  Stanford  v.  Rogers,  2  Wils.  113.;  better  re- 
ported by  Buller,  J.  2  T.  R.  443.  Smith  v.  Dovers. 
Dougl.  427«  (which,  per  Lawrence  J.,  has  been  over- 

nded^) 


MAASDSJf* 
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ruled,)  Haymanv.  Gerrard^   1  Williams's  Saund.   102.,  1808. 

the  cases  collected  iu  the  note  there,  and  the  rule  pro-  charlbs 
posed  by  the  learned  editor.  But  the  Court  suggested  a 
doubt  whether  the  plea  could  be  supported,  and  desired 
them  to  turn  their  attention  to  that  question.  Best  con- 
tended on  the  authorities  of  Brown  v.  Davis,  3  T.  R.  80 
Boehm  v.  Stirling,  7  T.  R.  423.  and  Taylor  v.  Mat/ier, 
3  T.  R.  83.  n.  that  the  plea  stated  a  sufficient  defence  to 
the  action. 

Mansfield  C.  J.  There  is  no  allegation  of  fraud  in 
this  plea,  nor  any  averment  that  the  Plaintiff  did  not 
give  a  valuable  and  full  consideration  for  this  bill :  it 
must  therefore  be  presumed  that  he  did,  and  that  there 
is  no  fraud  in  the  transaction:  he  receives  the  bill  from 
the  proper  hand  which  was  entitled  to  have  the  posses- 
sion  of  it,  the  person  to  whom  it  was  payable.  It  is  not 
necessarily  to  be  inferred,  because  it  was  an  accommo- 
dation bill,  that  there  was  an  agreement  not  to  negotiate 
it  after  it  became  due ;  but  if  there  was  such  an  agree- 
ment, it  was  the  Defendant's  own  fault  that  the  bill  was 
outstanding;  for  even  supposing  that  the  drawer  had 
undertaken  to  provide  for  the  payment,  when  the  bill 
became  due,  the  acceptor  had  a  right  to  require  that  it 
should  be  given  up.  It  happened  through  his  permission 
therefore,  if  the  bill  gave  the  drawer  any  power  to  de- 
lude the  indorsee.  None  of  the  cases  cited  go  so  far  as 
to  support  this  plea. 

Heath  J.  In  this  case  there  was  no  inconvenience 
or  mischief  to  the  party. 

Lawrence  J.  I  remember  a  former  case  of  a  sham 
plea,  where  the  pleader  had  raised  a  question  of  great 
difficulty,  and  it  being  suggested  that  it  was  a  sham 
plea,  the  Court  required  an  affidavit  of  the  truth  of  the 
facts  pleaded,  considering  it  a  most  gross  contempt  to 
R3  put 
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1808.  put  questions  of  difficulty  in  the  shape  of  a  sham  plea. 

Upon  this  intimation  of  the  feeling  of  the  Codrt^  the 
plea  was  afterwards  abandoned,  and  the  debt  was  paid. 
Not  indeed  that  there  is  any  difficulty  in  this  question; 
for  none  of  the  cases  cited  go  the  length  contended  for. 
Where  a  party  has  obtained  the  bill  by  fraud,  or  where 
there  is  any  peijudice  to  the  drawer,  those  cases  apply ; 
but  unless  in  instances  of  this  kind,  the  acceptor  is  not 
relieved.  This  case  may  fall  within  some  general  ex* 
pressions  which  have  been  used  by  the  Court  in  giving 
Judgment,  but  those  expressions  are  always  to  be  takea 
with  reference  to  the  cases  to  which  they  were  applied. 
One  was  a  caries  of  clear  fraud :  another  was  a  smuggling 
transaction.  In  the  present  case,  it  is  to  be  supposed 
that  the  party  persuades  a  friend  to  accept  a  bill  for  him, 
because  he  cannot  lend  him  money.  Would  there  be 
any  objection,  if,  ^ith  the  knowledge  of  the  circum- 
stance that  this  is  an  accommodation  bill,  some  person 
should  advance  money  upon  it,  before  it  was  due  ?  Then 
what  is  the  objection  to  his  furnishing  the  money  on  it 
after  it  is  due?  for  there  is  no  reason  why  a  bill  may 
not  be  negotiated  after  it  is  due,  unless  there  was  an 
agreement  for  the  purpose  of  restraining  it.  But  if  there 
had  been  such  an  agreement,  it  should  have  been  stated 
in  the  plea,  and  it  might  then  have  been  a  defence :  but 
that  is  not  so  here.  This  bill  then  must  be  presrtimed  to 
be  given  in  order  that  the  party  may  raise  money  on  it 
in  the  ordinary  way.  I  see  nothing  in  the  transaction 
prejudicial  to  the  acceptor ;  and  the  plea  is  bad  in  sub- 
stance. 

Chambre  J.    This  plea  is  bad  in  substance.    It  was ' 
never  meant  that  the  Defendant  should  have  any  consi- 
deration for  the  bill.     If  he  had  lent  money,   it  would 
have  been  without  consideration  :  but  be  could  not  pex^ 
ha^s  lend  money ;    he  therfore  leut  a  bill.    He  is    not 

burt^ 
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hurt,  if  he  cannot  be  called  upon  before  the  time  when         1808. 


CII4RLES 


ihe  bill  is  due.     There  is  no  fraud  or  collunion :  the  iu- 

dorser  receives  this,  as  he  would  receive  any  other  bill.      ^^     '*• 

Marsoen. 
I  cannot  see  any  reason  why,  because  there  was  no  con- 
sideration, the  bill  should  therefore  nut  be  negotia- 
ble. The  other  question  would  require  much  examina- 
tion, and  would  render  it  necessary  to  go  through  the 
cases,  some  of  which  appear  to  clash,  and  it  might  be 
difficult  to  reconcile  them,  but  it  is  unnecessary  to  give 
any  opinion  upon  that  point. 

Judgment  for  the  Plaintiff. 


TouLMiN  V.  Anderson.  May  «i. 

'T^HIS   was  an   action  upon   a  policy   of  insurance,      It  does  not 

effected  on  the  ship  Adiona  and  her  cargo  at  and  from  cvea^sv  the  rnk 

the  Cape  of  Good  Hope  to  Buenos  Ai/res.    Upon  the  trial  ^°  */;''**^^^^^ 

of  this  cause  at  the  Sittings  after  Michaelmas  ierm  last,  en  of  war  in 

before  Chambrc  J.  and  a  special  jury,  in  was  proved  that  sured. 

Hopley  had  put  goods,  consisting  chiefly  of  British  maim-  ^.i^,u/{2e  i^ 

factures,  on  board  the  ship,  at  the  Cape,  during  the  fir^t  n"t»  of  the 

,  *^  -r   '  o  SouiA  sVa  Corn- 

week  in  September  1806.  On  the  lOlh  of  the  same  month  pany's  charter 

he  directed  the  Plaintiffs  to  effect  the  insurance.     Three  ituhceiLedby 
Spanish  naval  officers,  then  resident  at  the  Cape  as  pri-  ^^"* 
soners  of  war  on  their  parol,  obtained  from  Sir  David  3.  $e8»,  i.  c.  2.1. 
Bairdy  who  exercised  the  chief  command  there,  a  per-  6V/*<.  i?!  J806, 
mission  or   order,  that   they  might  pass  over  to  South  anVpUicaf  **^ 

which  then 
were,  or  sboald  thereaAer  he,  nnder  the  dominion  of  His  Majesty.     Bueuog  Ayre$ 
was  taken  by  his  majesty's  troops  in  the  preceding  year,  and  retaken  on  l;^th  August 
1806.     Held  that  an  adventure  to  Bnenos  Ayres,  commencing  m  the  first  week  of  ^^^ 
timber  1806,  was  illegal,  and  tiie  poUcy  on  it  void. 

Whether  European  gookis  may  be  transported  from  colony  to  colony  within  stat.  15 
Car.  2.  c.  7.  s.  6.,  qtuere. 

A  loss  by  barratry  is  well  alleged,  though  the  proof  is,  that  it  happened  by  the  act  of 
80  enemy  and  by  barratry  jointly. 

R  4.  A^^Tica 
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1808.  America  in  this  vessel:  but  they  were  informed  by  hiniy 

V^^^^       that  they  were  still  to  consider  themselves  as  prisoners  of 
«*•  war,  and  were  enjoined  upon  their  arrival  to  appear  be- 

fore General  Beresford,  who  then  had  a  command  in 
South  America,  in  order  that  they  might  be  exchanged  by 
him  for  English  prisoners.  But  it  did  not  appear  that 
this  circumstance  was  communicated  to  the  captain  of 
the  ship.  They  were  accordingly  received  on  board» 
wliere  they  had  their  passage  gratuitously.  They  we 
not  searched,  nor  subjected  to  any  restraint  during  their 
voyage.  The  vessel  sailed,  and  had  nearly  arrived  at 
the  English  bank  of  the  river  Plate,  when  the  Spaniards, 
being  armed  with  dirks  which  they  had  concealed,  toge* 
ther  with  four  English  mariners,  overpowered  the  master 
and  the  rest  of  the  crew,  ran  the  ship  aground,  and 
escaped.  The  vessel,  with  a  part  of  the  goods,  was  af- 
terwards burnt,  to  prevent  capture.  The  declaration 
alleged,  that  certain  of  the  mariner^  barratrously  took  the 
ship  from  the  master,  and  ran  her  aground,  and  deserted 
her,  and  that  the  master  burnt  the  ship  with  the  cargo,  to 
prevent  her  falling  into  the  hands  of  the  enemy.  The 
Defendant's  subscription  to  the  policy  was  admitted* 
The  order  of  council  of  the  1 7th  of  September  1806,  pur- 
porting to  legalize  the  trade  to  Buenos  Ayrcs,  was  pro- 
duced in  evidence.  No  licence  for  this  adventure  had 
been  obtained  from  the  South-Sea  G)mpany. 

Best  Seijt.,  for  the  Defendant,  made  the  following 
amongst  other  objections  to  the  right  of  the  Plaintiff  to 
recover.  First,  that  the  owner,  by  taking  the  Spaniards 
on  board,  had  materially  increased  the  risk  of  the  ad- 
venture, without  the  consent  of  the  underwriters.  2dly, 
That  the  ship  was  not  lost  merely  by  the  barratry  of  the 
crew,  as  alleged  in  the  declaration,  but  principally,  or  at 
least  in  part,  by  the  hostile  act  of  the  Spanish  prisoners. 
Sd\j^  That  this  adventure  was  illegal,  as  being  an  in- 
fringement 
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fringement  of  the  rights  Becured  to  the  South-Sea  Com-  1808. 

pany  by  the  stat.  9  ^nn.  c.  21.,  and  that  this  objection 
nvas  not  done  away  by  the  stat.  47  Geo.  3.  sess.  1.  c.  23. 
for  two  reasons.  Ist,  Because  that  statute  purports  to 
legalize  the  traffic  therein  mentioned,  only  from  the 
17th  of  September  1806,  whereas  these  goods  were  laden 
on  board  in  the  first  week  of  that  month,  and  the  policy 
attached  from  the  10th  of  the  same  month ;  and  ^ly, 
because  Buenos  Ayres  having  been  retaken  by  the  enemy 
on  the  12th  of  August  in  the  same  year,  was  not  at  the 
time  of  passing  that  act,  a  place  belonging  to,  or  in  the 
possession,  or  under  the  dominion  or  protection  of  his 
majesty.^  4thly,  That  supposing  Buenos  Ai/res  was  to 
be  considered  as  a  British  colony,  this  adventure  was  ren- 
dered illegal  by  the  stat.  1 5  Car.  2.  c.  7.  ssS  &  8.  which  pro- 
hibits goods,  the  produce  of  Europe,  from  being  imported 
into  any  colony  from  any  other  country,  except  immedi- 
ately from  Great  Britain.  Chambre  J.  was  of  opinion, 
that  the  taking  the  prisoners  on  board  did  not  necessarily 
vary  the  risk,  but  left  it  to  the  consideration  of  the  jury^ 
whether  the  circumstance  had  increased  the  hazard  in 
this  instance;  he  also  thought  that  it  was  immaterial 
wheth^  the  Spaniards  or  the  English  mutineers  first  sug- 
gested the  act  of  piracy  ;  if  the  mariners  in  fact  did  mu- 
tiny, it  was  barratry.  The  jury  found  a  verdict  for  the 
Plaintiff. 

Best  Serjt.  in  the  last  term  had  obtained  a  rule  nisi  to 
set  aside  the  verdict,  and  enter  a  nonsuit,  upon  the  seve- 
ral objections  above  stated. 

Shepherd,  Lens,  and  Vaughan  Serjts.  on  a  former  day 
in  this  term  shewed  cause,  and  Best  and  Onslow  Serjts. 
were  heard  in  support  of  the  rule  :  as  the  principal  ar- 
guments which  they  used  are  referred  to  in  the  judg- 
ment, they  are  here  omitted. 

After 
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1808.  After  time  taken  to  consider^ 


TouLwiN  Mansfield  Ch.  J.  now  delivered  the  opinion  of  the 

ANDERsoif.       Court. 

This  case  arose  upon  a  contract  of  insurance.  The 
policy  was  upon  a  voyage  from  the  Cape  of  Good  Hope  to 
Buenos  Jli/res.  The  declaration  alleges  that  a  loss  has 
been  occasioned  by  the  barratry  of  the  mariners.  The 
loss  being  clearly  proved  to  have  happened,  and  all  the 
evidence  having  been  produced  which  is  necessary  to 
entitle  the  Plaintiff  to  recover,  and  the  jury  being  of  opi- 
nion upon  the  facts  that  he  ought  to  recover,  several 
objections  have  been  made  for  the  purpose  of  setting 
aside  their  verdict,  and  entering  a  nonsuit.  First,  much 
stress  has  been  laid  on  the  taking  on  board  of  tliree  Spa* 
nish  prisoners  of  war,  who  were  on  their  parol,  and  who, 
as  it  appears,  were  taken  on  board  by  the  permission  of 
the  governor  then  residing  at  the  Cape,  and  for  the  pur- 
pose of  being  delivered  up  to  the  English  commander  in 
chief  in  South  America,  in  order  to  be  exchanged  for  English 
prisoners.  The  foundation  of  this  objection  is,  that  the 
taking  these  three  prisoners  on  board  altered  the  risk  of 
the  underwriters,  and  consequently  put  an  end  to  the 
contract  of  insurance;  but  as  to  this,  we  have  no  me- 
dium throu<^h  which  we  can  form  a  judgment  of  what 
might  be  expected,  or  what  was  likely  to  be  the  conse- 
quence. In  many  cases  the  taking  three  such  persons 
on  board  might  be  of  great  use.  It  is  much  the  practice 
for  vessels  to  approach  an  enemy's  coast  with  a  prisoner 
or  two  on  board,  under  a  pretended  flag  of  truce.  It 
was  suspected  that  these  prisoners  weie  the  authors  of 
the  mutiny,  but  it  was  not  proved.  As  it  is  not  shewn 
that  the  giving  a  passage  to  these  persons  must  necessarily 
increase  the  risk,  we  can  form  no  judgment  on  this  head; 
the  question  was  properly  left  to  the  jury,  and  they 
thought  that  the  risk  was  not  thereby  increased;  the  ob- 
jection 
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jection  therefore  can  have  no  weight  here.     It  was  also  1S08. 

objected,  that  the  voyage  wa^  illegal  on  two  several 
grounds :  the  first  is,  that  the  sending  the  goods  insured 
from  the  Cape  to  Buenos  Ayresy  is  contrary  to  the  general 
laws  for  the  protection  of  English  navigation,  which  pro- 
hibit the  sending  out  any  European  goods  to  the  Planta- 
tions except  in  British  ships.  The  words  of  the  statute 
15  Car.  2.  c.  7.  s.  6.  are  very  general,  that "  no  commo- 
*^  dity  of  the  growth  production  or  manufacture  of  £tf- 
''  rope  shall  be  imported  into  any  land,  island,  8lc.  to  his 
'^  majesty  belonging,  or  which  shall  hereafter  belong 
**  unto,  or  be  in  the  possession  of,  his  majesty,  in  Asia^ 
"  Africa,  or  America,  {Tangier  only  excepted,)  but  what 
'^  shall  be  bonajide  and  without  fraud  laden  and  shipped 
*'  in  England,  Wales,  or  the  town  of  Berwick^upon^ 
"  Tweedf  and  in  £itg/is A^built  shipping,  and  which  shall 
**  be  carried  directly  thence  to  the  said  lands,  Sfc.  and 
**  from  no  other  places,  or  place  whatsoever."  These 
words  extend  the  prohibition  not  only  to  (he  plantations 
then  belonging  to  his  majesty,  but  to  all  which  should 
thereafter  belong  to  the  crown  of  England.  It  has  been 
contended  by  the  Plaintiff,  that  these  goods  might  be 
legally  exported  from  Great  Britain  to  Buenos  Ay  res,  al- 
though they  should  go  by  the  way  of  the  Cape,  and  touch 
there ;  and  that  this  being  so,  it  would  make  no  distinc- 
tion whether  they  were  landed  at  the  Cape,  and  kept 
there  for  a  time,  or  whether  they  were  immediately  car- 
ried on  to  the  place  of  their  ultimate  destination ;  that 
the  policy  of  the  act  would  in  either  case  be  substantially 
Satisfied,  by  making  Great  Britainihe  general  depot  and 
port  of  delivery  of  all  goods  going  out  to  the  colonies. 
But  it  would  be  difficult  for  the  Plaintiff  to  get  rid  of 
this  objection;  for  although  upon  inquiry  it  has  not 
been  discovered  that  any  sentence  of  condemnation  has 
been  pronounced  in  the  admiralty  court,  or  court  of  ap- 
peal, on  the  ground  that  a  ship  has   carried  European 

produce 
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1808.  produce  from  one  colony  to  another;  and  though  there 

^^•^^V*V/  is  reason  to  believe  that  it  has  been  generally  understood 

r.  in  the  mercantile  world,  that  goods  landed  on  one  West* 

AiioERsoN.  j^j^  jgi^^j  ^jgy  Yie  removed  to  another,  still  there  has 

been  no  legal  decision  upon  the  subject;  and  considering 
the  words  of  this  statute,  there  might  be  much  room  to 
hesitate,  before  the  Court  could  declare  that  such  a  prac- 
tice is  allowable.  But  we  are  not  called  upon  to  decide 
this  point  now;  for  an  objection  is  raised,  that  by  the 
almost  forgotten  charter  of  the  Sotith-Sea  Company  this 
voyage  is  rendered  illegal;  and  it  is  impossible  for  us  to 
get  over  this  objection.  The  statute  9  Ann.  c.  2 1 . 5.  47. 
gives  to  the  South- Sea  Company  in  the  strongest  terms 
possible  an  exclusive  right  to  trade  in  the  South-Seas. 
The  49th  section,  "  to  the  end  the  said  South' Seas,  or 
*'  the  kingdoms,  ^c.  and  places  within  the  limits 
**  therein  mentioned  shall  not  be  visited,  frequented,  or 
**  haunted,  by  any  others,  enacts  under  severe  penalties 
*'  that  none  of  the  subjects  of  her  majesty,  of  what  de- 
*'  gree  or  quality  soever  they  be,  other  than  the  said 
"  Company,  or  their  factors,  agents,  or  servants,  or 
''  other  persons  by  them  licensed  thereunto,  shall  di- 
''  rectly  or  indirectly  trade,  trafiick,  or  adventure,  into, 
**  unto,  or  from,  the  said  South-Seas,  or  other  the  parts 
**  within  the  limits  aforesaid,  or  bhall  hire,  freight,  or  Jit 
'^  out,  any  ship  or  ships,  or  lade,  or  put  on  board  any  ship 
^'  or  ships,  any  goods  or  merchandizes  whatsoever,  with 
^'  intent  to  haunt,  traffick,  trade,  or  adventure  into,  un« 
'^  to,  or  from,  the  said  South'Seas^  or  other  parts  within 
"  the  limits  aforesaid."  Nothing  can  be  a  stronger  pro- 
hibition of  even  iBtting  out  a  ship  for  the  purpose,  than 
this  is ;  and  consequently  the  trading  of  this  ship,  being 
carried  on  without  a  licence  obtained  from  the  South* 
Sea  Company,  is  as  directly  in  contravention  of  this 
clause  as  possible,  unless  it  be  legalized  by  one  of  the 
two  recent  acts  of  parliament  on  which  the  argument  of 

the 
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the   PlaintiflTs  counsel   relied;    for  as  to   the  orders  of  1808. 

council,  tLey  are  of  no  avail,  if  not  aided  by  these  acts.        tovsmim^ 
The  first  of  them,  namely,  the  stat.  46  Geo.  3.  c.  11.  gives  «•• 

A 11  n  K  p  flow 

power  to  the  crown  to  make  orders  for  regulating  the 
trade  to  and  from  the  Cape  of  Good  Hope,  that  is,  to  diiect 
what  goods  shall  be  exported,  in  wh  at  ships,  and  subject 
to  wha)  duties  ;  but  it  does  not  in  the  least  degree  relate 
to  the  trade  from  thence  to  the  SotUh^SeaSy  and  we  may 
therefore  lay  it  wholly  out  of  the  question.  The  other 
statute  is  that  of  47  Geo.  3.  sess.  1.  c.  23.  When  the  ar- 
gument upon  this  act  was  first  used,  considering  what 
was  the  intention  of  the  legislature  at  the  time  of  passing 
this  statute,  it  appeared  a  monstrous  thing  that  persons 
standing  in  the  situation  of  these  Defendants,  and  having 
known  the  objection  to  exist  at  the  time  when  they  made 
the  contract,  should  avail  themselves  of  it,  but  they  cer« 
tainly  are  legally  entitled  so  to  do  if  they  think  fit.  Since 
then  Buenos  Ayren  was  not,  when  this  act  passed,  in  the 
possession  or  under  the  protection,  of  his  majesty,  it  does 
not  seem  possible  that  it  should  legalize  the  trade  in 
question.  The  statute  has  the  words,  *^  which  now 
''  are,  or  shall  hereafter  be,  belonging  to,  or  in  the  pos- 
<'  session,  or  under  the  dominion  or  protection  of  his 
*'  majesty."  The  way  to  put  this  in  the  clearest  light, 
is  to  suppose  that  an  action  were  brought  by  a  common 
informer  for  the  penalty  of  double  the  value  of  the 
goods,  given  by  the  stat.  9  Ann*  c.  21.;  and  that  instead 
of  pleading  the  general  issue,  which  is  the  mode  of 
pleading  now  used  in  these  cases,  it  were  necessary,  as  it 
formerly  would  have  been,  specially  to  plead  this  statute 
of  47  Geo,  3.  Is  it  not  perfectly  clear,  that  the  plea  must 
aver,  that  at  the  time  of  the  trafiSc  Buenos  Ai/res  was  un- 
der the  dominion  of  his  majesty  ?  And  is  it  not  equally 
clear  that  if  issue  were  taken  upon  that  plea,  the  verdict 
must  pass  for  the  Plaintiff?  And  although  pleading 
specially  upon  penal  statutes  has  long  been  disused,  yet 

the 
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1808.        the  evidence  of  the  Defendant's  innocence  must  be  the 
^^T'^^^^*^     sarae  upon  the  general  issue,  as  it  must  have  been  upon 
V.  the  special  plea.     It  is  impossible  then  for  this  statute  to 

make  good  the  vi'ant  of  a  licence ;  and  whatever  may  be 
the  hardship  of  the  case,  the  trading  and  the  voyage  are 
illegal,  they  are  au  infringement  of  the  charter,  and  the 
Defendant  is  entitled  to  insist  on  a  nonsuit. 

Rule  absolute. 


Doe,  on  the  Demise  of  Gorges,  and  Others 
J'^'y^*-  V.  Webb. 

Whererer  it  jN  this  ejectment,  which  was  tried  at  the  Monmouth 
tlie  intention  spring  assizes  1808  before  Graham  B.,  a  verdict  was 
thatthi^^^ole  ^^""^  ^^^  *®  Plaintiff,    subject  to  the   opinion  of  the 

of  bis  estate       Court,  upon  a  case,  which  stated,  that  Frances,  the  wife 

shiill  KO  over  ___ 

togeUier,  upon  of  Thomas  Fettip/acBy  being  seised  in  fee  of  the  moiety  of 

Liie^f  more     ^""^^D  manors  and  estates  in  the  county  of  Monmouth,  and 

than  t^o  te-      no  others,  and  having  power  to  dispose  of  them  by  writing 

Bants  m  com-     .  /•         -n    •       •  . 

luon,  cross  re-    m  nature  of  a  will,  m  the  due  execution  of  such  power 

behnpikjd  be-  ^^^ised  the  same  by  the  descriptions  of  all  that  her  moie- 

twcen  them  in    |y  ^f  the  several  manors  therein  named,  and  her  moiety 
the  mean  time,    •'  .  '  •' 

in  order  to  ef-    of  all  manner  of  tithes  of  grain  in  certain  parishes  enu* 

intent.  merated,  and  all  other  her  manors,  msssuages,  lauds,  te* 

nements,  and  hereditaments  whatsoever,  situate    in  the 

county  of  Afow/woi/M,  or  elsewhere  in  Great  Britain,  to 

her  husband  for  his  natural  life,  and  after  his  decease  she 

devised  all  her  said    moiety  of  the  manors,  messuages , 

lands,   tenements,   hereditaments,  and  other  the  premises 

unto  her  youngest  son  Charles  Fettiplace  for  his  natural 

life ;  and  after  the  determination  of  that  estate,  to   the 

use  and  behoof  of  John  Lord  Chedworth  and  his  heirs  for 

the  natural  life  of  the  said  Charles  Fettiplace,  upon  trust 

for  preserving  the  contingent  remainders ;  and  after  the 

decease  of  the  said  Charks  Fettiplace,  she  gave  the  same 

moiety 
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moiety  of  the  said  manors,  messuages,  lands,  tenements,  1808. 

and  hereditaments,  and  other  the  premises  to  bis  first  and 

other  sons,  and  to  the  heirs  male  of  their  bodies,  severally, 

successively,  and  in  remainder;  and  in  default  of  such  issue 

she  gave  the  same  moiety  to  his  daughter  and  daughters  as 

tenants  in  common,  and  to  the  heirs  of  their  bodies ;  and  ia 

default  of  such  issue  she  gave  the  same  moiety  to  her  eldest 

son  Robert  Fettiplace  for  his  natural  life,  with  remainder  to 

the  same  trustee  to  preserve  the  contingent  remainders; 

and  after  the  decease  of  the  said  Robert  Fettiplace  she  gave 

the  same  moiety  to  his  first  and  other   sons,  and  to  the 

heirs  male  of  their  bodies  successively;  and  in  default  of 

such  issue  she  gave  the  said  moiety  of  the  same  manors 

and  premises  to  his  daughter  and  daughters  as  tenants  in 

common,  and  to  the  heirs  of  their  bodies  ;  and  in  default 

of  such  issue  she  gave  the  said  moiety  of  the  same  manors 

and  premises  to  her  three  daughters  Frances  Fettiplace^ 

Mary  Fettiplace^  and  Arabella,  and  to  the  heirs  of  their 

bodies  respectively,  as  tenants  in  common  ;  and  ip  default 

of  such  issue,  she  gave  the  same  to   her  own  right  heirs 

for  ever.       The    case    then    stated    the    death    of  the 

testatrix    and    of    several    of    the    devisees    and    those 

claiming  under  them,  and  stated  the  result  to  be,  that 

unless  cross   remainders  were  created  or  implied  by  the 

devise  in  the  will  of  Mrs  lettiplace  to  her  daughters  and 

to  the  heirs  of  their  bodies,  the  lessors  of  the  Plaintifi^were 

entitled  to  25  undivided  three  hundred  and  sixtieth  parts 

of  the  premises.     If  cross  remainders  were  created  by 

that  devise,  the  lessors  of  the  Plaintiflf  were  not  entitled  ; 

and  in  that  case  a  nonsuit  was  to  be  entered, 

Williams  Serjt.  in  support  of  the  verdict.  The  doc- 
trine of  cross  remainders  has  of  late  years  undergone  con- 
siderable changes.  Mr.  Conyersy  who  argued  the  case  of 
Cook  V.  Gerrard,  1  Saund.  185.  contended,  that  in  the 
case  of  Gilbert  v.  ffitfy,  Cro.  Jac.  655.  the  Court  was 

com- 
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1808.         compelled  by  necessity  to  construe  that  the  wife  should 
immediately  after  the  death  of  the  two  sons  take  the  mes- 
suages devised  to  them,   because   the  Judges  could  not 
make  cross  remainders  among  three ;  and  that  for  that 
reason  alone  they  had  determined  that  the  wife  should 
take  immediately  after  the  death  of  the  sons,  because 
there  was  no  other  to  take.     Lea  C.  J.  thought  other- 
wise, because  the  question  arose  on  a  will,  and  it  was  not 
the  testator's  intent  to  prefer  the^em^  as  long  as  he  had 
issue  of  his  body.    This  intent  appeared  by  the  word  all: 
the  words  of  the  devise  being  these  :   that  if  all  his  said 
children  should  depart  this  life  without  issue,  then  his 
messuages  should  remain  and  be  to  Margen/  his  wife  and 
her  heirs.      But  the  Court,   notwithstanding,   resolved 
upon  consideration,  that  it  could  not  be  a  cross  remain- 
der.   And   the  law  was  the  same  in  Lord  Ilale^s  time^ 
who  says,  in  1  Veni.  224.     Cole  v.  Livingstone,  that  the 
law  will    not  presunie  cross   remainders  even   between 
two,  in  the  case  of  a  deed,  nor  even  in  a  will,  unless  the 
limifotion  over  be,  if  they    die  without   issue   of  their 
bodies,  vel  alterius  eornm.    The  case  of  Comber  v.  Hill, 
9,  Str,  969.  S.  C.  Cas.  temp.  Hardwick,  22.  is  not,  in  its 
circumstances,  distinguishable  from  this.      Lord    Hard" 
wicke  there  thought,  that  where  remainders  were  to  two, 
and  the  heirs  of  their  respective  bodies,  cross  remainders 
wer^  not  to  be  implied.     He  was  of  opinion,  that  in  the 
devise  over  in  default  of  such  issue,  the  word  such  might 
very   well  refer  to  the  word  respective.    And   the  same 
doctrine  was  afterwards  implicitly  adopted  in  2  Str.  996. 
HWiams  v.  Brown.    What  was  said  in  the  last-mentioned 
case  by  Lord  Hardwicke^  seems  to  be  questioned  by  the 
Court  of  King's  Bench  in  the  subsequent  case  of  Wright 
V.  Hoi  ford,  Cowp.  31.;  but  there  the  "word  respective  was 
not  used  :  the  devi  se  was  to  the  use  of  all  and  every  the 
daughter  and  daughters,  and  to  the  heirs  of  their  body 
and  bodies,  and  in  default  of  such  issue,  then  over.     Here 

the 
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the  devise  b  to  all  the  daughters^  by  name,  and  to  the  1808. 

heirs  of  their  bodies  respectively.  It  would  he  vaih  tb  rJ^T^a^ 
criticise  the  doctrine  supposed  to  have  been  settled  by  the  Gobobs 
cases  of  Jtherton  v.  Pye,  4  T.  K.  7 10.  Piiipard  v.  Mam-  Vfium. 
Jieldy  Coipp.  797.  and  Pery  v.  White,  Cowp.  777.  But 
the  courts  seem  since  to  have  thought  that  they  had  gone 
rather  too  far :  for  in  the  case  of  Doe  on  the  Demise  of 
Cock  V.  Cowpa,  1  East,  229.  the  Court  of  King's  Bench 
very  properly  adjudged  that  there  no  cross  remaindera 
were  to  be  implied :  and  it  might  be  thought  that  the 
antient  rule  of  law  had  been  restored^  were  it  not  for  the 
subsequent  case  of  JVatson  v.  Foxon,  2  Easty  S6.  which 
must  be  admitted  to  be  fully  as  strong  as  the  present 
case.  In  the  case  of  Doe  v.  Cowper  Lord  Kenyon  C.  J. 
recognized  the  authority  of  Comber  v.  Hill,  and  Law* 
rence  J.  said, ''  it  is  a  settled  rule  that  cross  remainders 
*'  shall  not  be  implied  between  more  than  two,  unless 
^  such  appears  upon  the  face  of  the  will  to  have  been 
'^  the  intention  of  the  testator/'  [Lawrence  J.  is  that 
any  thing  more  than  a  declaration  that  the  Court  must 
try  to  find  out  what  the  testator  meant  ?]  In  the  case  of 
IVatton  v.  "Foxon  cross  remainders  were  implied,  not  with- 
standing the  word  reactive  M'as  used ;  and  Lawrence  J. 
cited  the  case  of  Doe  v.  Burville,  2  Eastj  47.  n.  The 
present  case,  it  must  be  admitted,  is  not  distinguishable 
from  that  of  Watson  v.  Foxon.  If  the  word  respective,  on 
which  Lord  Hardwick  so  much  relied,  is  of  no  weighs 
the  point  cannot  be  argued;  and  if  the  modern  cases 
are  to  be  supported,  the  verdict  cannot  stand. 

Lens  Serjt.  contra  was  stopped  by  the  Court. 

Mansfield  Ch.  J.  It  has  been  truly  said,  that  the 
antient  doctrine  on  this  subject  has  been  broken  in 
upon ;  but  it  is  wonderful  how  it  ever  became  establish- 
ed.   The  method  to  bring  the  estate  all  together,  is  to 

VoL.L  S  imply 
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1808.       -v^y^^^y  c^o^^  remainders.     Here  the  testatrix  devises  her 
'^-^^v*^^       Itoiety  of  her  several  manors  and  lands,  and  all  her  moi- 
Go^.E8 '       cty  of  ber  tithes,  &€.,  treating  it  as  one  entire  subject  of 
H^EBB  devise,  to  her  husband  in  the  6rst  place.     She  then  adds 

several  devises  over,  and  in  each  of  them  she  studiously 
describes  her  estate  by  the  most  collective  and  comprehen- 
sive terms,  and  devises  all  that  she  had  before  devised,  to 
her  sons,  and  their  sons,  and  their  daughters,  in  succession. 
Afterwards,  in  default  of  such  issue,  she  gives  the  same 
tnoiety  to  her  three  daughters,  4ind  the  heirs  of  their 
bodies,  as  tenants  in  common,  and  not  as  joint  tenants ; 
and  in  default  of  such  issue,  (not  thereby  meaning  her 
daughters,  for  to  them  she  gave  estates  respectively,  but 
the  heirs  of  their  bodies)  she  gives  the  same  to  her  own 
right  heirs.  What  was  the  same?  It  is  evident  from 
every  precedmg  devise,  that  the  same  was  the  whole. 
She  had  in  no  part  of  her  will  disposed  of  less  than  tlie 
whole.  It  is  plain  then  that  it  was  not  her  intention 
that  a  part  should  go  to  her  heir  at  law,  but  the  whole : 
she  has  given  him  nothing,  unless  the  issue  all  her 
daughters  should  fail,  when  the  heir  at  law  was  to  take 
any  thing,  he  was  to  take  the  whole  estate.  Much  stress 
has  been  laid  on  the  word  respectively  by  Judges  of  great 
name.  How  the  use  of  that  word  could  make  any  differ- 
ence in  construing  the  meaning  of  the  testator,  it  is  diffi- 
cult to  discover ;  for  if  the  word  is  omitted,  the  sense 
continues  the  same  :  a  devise  to  two  as  tenants  in  com- 
mon, and  to  the  heirs  of  their  bodies,  roust  necessarily 
mean,  to  the  heirs  of  their  respective  bodies.  And  yet 
the  case  of  Phiphard  v.  Mansfield^  at  the  time  when  it 
was  adjudged,  was  considered  by  many  lawyers,  as  a 
very  strong  determination. 

Heath  J.  I  am  for  adhering  to  the  modem  deci- 
sions, as  being  most  agreeable  to  reason  and  good  sense. 
Great  uncertainty  would  be  introduced  by  overturning 

them; 
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them;  and  it  is  of  the  utmost  importance  ikai  the  rules  1808* 

of  law  affecting  the  disposition  of  real  property  should  be 
known  and  certain. 

Lawrence  J.  Lord  Kenyan  in  the  case  of  Watson  ▼• 
toxm,  and  Lord  Mansfield  in  that  of  Wright  v.  Holfordy 
declared  that  they  could  not  understand  what  Lord 
Hardwicke  meant  by  relying  on  the  word  respective. 
In  the  case  of  Roe  v.  Clayton,  6  East,  628.  which  has 
not  been  cited,  the  word  respective  was  not  introduced 
into  the  devise,  but  the  Court  determined  that  cross  re- 
mainders were  created,  principally  on  account  of  this 
circumstance,  that  it  was  a  devise  of  all  the  testator's 
estate.  They  collected  from  this,  that  it  was  the  testa* 
tor's  design  that  it  should  all  go  over  together.  In  the 
present  case  the  testatrix,  by  referring  so  frequently  to 
the  same  moiety,  and  using  that  phrase  throughout  the  will, 
shews  that  she  meant  nothing  to  go  over,  unless  all  went. 
The  whole  was  to  pass  to  her  heirs  together.  It  there* 
fore  must  have  been  the  intention  of  the  testatrix,  to 
create  cross  remainders,  for  she  could  not  otherwise 
effectuate  her  object.  As  to  the  word  respectively^  the 
cases  which  have  founded  themselves  on  the  distinction 
of  that  expression  must  now  be  considered  as  having 
been  overruled.  What  Lord  Kenyan  said  in  the  case  of 
Watson  V.  Foxony  merely  amounted  to  this,  that  the  only 
thing  necessary  in  order  to  imply  cross  remainders  was 
to  ascertain  the  intention  of  the  testator:  no  technical 
words  are  required. 

Chambbe  J.  I  am  of  the  same  opinion.  I  wonder, 
as  my  Lord  does,  how  the  old  doctrine  ever  became 
established.  The  oldest  case  is  that  in  Dyer,  303.  b., 
and  there,  no  difficulty  was  found  m  giving  cross  re- 
mainders by  implication  among  five;  that  was  not  a 
stronger  case  than  this.    It  was  necessary  there,  in  order 

S  2  to 
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1808.  to  effectuate  tlie  testator's  apparent  intent,  that  all   the 

DoB^dem  ^^^ants  in  tail  should  take  by  cross  remainders.  So 
GoRGKs  here,  the  testatrix  devises  over  the  remainder  of  all  her 
\Febb.  moieties  to  her  daughters  as  tenants  in  common,  and  the 

heirs  of  their  bodies :  she  then  gives  the  same  to  her 
right  heirs ;  but  it  is  impossible  that  the  whole  should 
at  once  go  over  to  her  heir,  without  either  devesting 
estates  which  are  in  tsse,  or  supposing,  what  is  almost 
impossible,  that  all  the  tenants  in  tail  should  die  at 
one  moment,  llierefore  cross  remainders  must  be  im- 
plied here.  t 

Let  the  postefl  be  delivered  to  the  Defendant, 


'1 
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1808. 


Fennings  and  Others  v.  Lord  Grenville. 


Mai/  34. 


np ROVER  for  a  whale,  the  half  of  a  whale  and  certain      one  tenant 

quantities  of  whale  flesh  blubber,  oil,  spermaceti,  ^hSriuo^ 

and  whale  bone.     Upon  the  trial  of  this  cause  at  Guild-  m^iutain  tro- 

luill,  before  Mansfield  C.  J. »  at  the  Sittings  after  last  gainst  his  com* 

Michaelmas  term,  it  appeared  that  the  Plaintiffs  were  the  SU^JatterTi^ 

owners  of  the  William  Fenmns:,  and  the  Defendants  «>  disposed  of 
-    ,       ^  111-  1  •  fl  It,  as  to  render 

owners  of  the  Laerwent,   both   bemg*  ships  employed  it  impossible 

in   the  summer   of  the   year    1805,    in    the    Southern  tiff sllonid  e*ver 

whale  fishery,   among  the  Gallipugos   islands.      While  M»*^«  ^^  "*« 

Luce,     the   captain   of  the   Plaintiff's    ship,     was   en-      The  conver- 

gaged  in  killing  a  whale,   he  struck  another,  one  of  a  tcl  by  a  tenant 

shoal,  with  a  harpoon  made  fast  by  a  short  line  or  warp  |^^®*""*^"  ^. 

to  a  small  buoy  called  a  droug.     The  wound  produced  profitable  ap- 

the  usual  effect  of  this  weapon,    it  retarded  the  progress  thooi^  it 

of  the  fish  by  causing  it  to  stiuggle  with  the  harpoon  f^,^f^^ 

for  a  considerable  time,   while  its  companions  escaped  substance,  is 
,  ^  ,     ,       ,  /I       .  I  not  such  a  dc- 

mto  the  omng;    and  the  droug  floatmg  on  the  water  stnictionof 

marked  its  course,  so  that  it  was  with  the  more  certainty  ^atJ"r  ^  jo 

prevent  the 
Plaintiff  ihmi 
taking?  and  using  it  in  its  altered  state ;   tlicrefore  it  creates  no  rifeiht  of  action. 

Where  the  i^eneral  consent  of  the  persons  eni^ed  m  a  trade,  has  established  certain 
rules  for  the  conduct  of  that  trade,  it  is  not  competcut  for  any  number  of  individuals  to 
promulf^te  a  contrary  rej^ulation. 

And  though  they  may  agree  amongst  themselves  to  adopt  new  rules,  they  cannot 
thereby  dcpriTc  one  who  has  not  assented  to  their  compact,  of  the  benefit  of  the  old 
rules,  as  against  themselves. 

Thongii  it  be  a  trade  recently  established. 

More  especially  if  tlie  trade,  and  tlie  custom,  be  of  snrh  a  nature,  that  the  subjecty 
of  several  nations  partake  in  tlie  trade,  and  are  governed  by  tiie  custom. 

By  the  custom  of  the  whale  fisliery  among  the  Gallipufos  islands,  he  who  strikes  a 
whale  with  a  loose  harpoon  is  entitled  to  receive  half  the  produce  from  him  who  kills 
it. 

By  the  custom  of  the  Greetiluml  wliale  fishery,  unless  he  who  first  strikes  a  fish  con- 
tinues his  dominion  until  he  has  reduced  it  into  possession,  any  other  peison  who  kills  it 
acquires  the  entire  property. 

S  3  pdrsued 
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1808.  pursued  by  Anthony^  the  master  of  the  Caerwenty  who, 

^^"^^"^"^^       in  consequence  of    a  singal  made  to  him  by  Luce,  fol- 

rBNNINGS 

V.  lowed  the  fish,  and  killed  it.     He  extracted  from  it  the 

oil  and  other  valuable  matter,  but  rendered  no  part  of  it 
to  the  Plaintiffs.  Numerous  witnesses  deposed,  that  a 
custom  had  universally  prevailed  in  these  seas,  from  the 
origin  of  the  fishery,  until  within  a  few  years  past,  that 
the  party  who  first  struck  the  fish  with  the  droug  should 
receive  one  half  of  it  from  the  party  who  killed  it.  But 
it  appeared  by  the  testimony  of  the  Defendant's  witnesses, 
that  for  a  few  years  past,  since  179^i  many  captains  of 
the  ships  employed  among  the  Galipagos  islands,  among 
others,  one  American,  had  usually  agreed  tliat  the  striking 
a  fish'  with  a  droug  should  not  entitle  the  striker  to  a 
share.  In  the  year  1805,  Anthony,  with  five  or  six 
English  captains,  of  whom  Luce  was  not  one,  had,  upon 
their  arrival  at  (he  Ashing  station,  acceded  to  these  terms. 
The  Defendant's  counsel  contended  that  the  Plaintiff 
must  be  nonsuited,  because,  accordiug  to  his  own  claim, 
he  was  tenant  in  common  with  the  Defendant:  but  on 
account  of  the  testimony  of  one  witness,  who  stated  that 
the  person  who  first  struck  the  fish  was  entitled  to  the 
whole,  rendering  half  to  the  party  who  killed  it,  the 
Chief  Justice  left  the  case  to  the  jury,  who  found  that 
by  the  custom  the  Plaintiff  was  entitled  to  half  the  fish 
.and  gave  him  in  damages  the  value  of  a  moiety. 

Shepherd  Serjt,  had  in  a  former  term  obtained  a  rule 
fitst  for  a  new  trial,  upon  the  ground  that  either  this  was 
not  such  a  custom  of  a  particular  trade  as  to  be  binding 
in  law,  or,  if  there  had  ever  been  such  a  custom,  the 
▼erdict  was  contrary  to  the  evidence  of  the  present  prac- 
tice of  the  fishery ;  and  the  dissent  of  the  captains  now 
frequenting  those  seas  remitted  all  the  parties  to  their 
common  law  right;  which  was,  that  possession  alone 
confers  property  in  animals  fera  nature,  and  that  (he 
^  striking 
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striking  with  a  missile  weapon  gives  no  property  in  them;        1808. 
it  was  also  within  the  scope  of  his  rule   to  set  aside  the     ^^^!^^^^^^^ 
verdict,  and  to  enter  a  nonsuit,  upon  the  ground  that  the  r. 

parties  bemg  tenants  m  common  the  action  could  not  be 
maintained. 

Best  and  Williams  Serjt8«  in  shewing  cause  against  the 
new  trial,  contended,  that  there  was  evidence  of  a  gene- 
ral custom  established  in  this  trade,  sufficient  to  make  it 
obligatory  upon  all  who  frequented  that  fii>hery.  In  the 
Greenlafid  trade  the  custom  indeed  is  the  reverse.  There 
tlie  question  is,  whether  the  whale  is  a  fast  fish  or  a 
loose  fish ;  unless  the  harpoon  is  in  the  whale,  the  whale 
fast  to  the  towing  line,  and  the  towing  line  attached  to 
the  boat,  the  first  harpooner  has  no  right ;  the  taker  al- 
ways has  the  whale,  (a)  But  although  that  practice  differs 
from  the  law  established  in  these  islands,  the  numerous 
cases  which  have  been  decided  on  the  custom  of  the 
Greenland  fishery  sufficiently  shew  that  the  local  rule  is 
binding  within  its  own  limits.     Although  this  custom  is 

{a)  York  Lent  Assizes,  1 788.  continues  in  the  power  or  ma- 

Thursdat/,  March  J  3.  nagement  of  the  striker,  the 

LiTTLEDALE  and  Others  T.  >^hale  is  a  fast  fish :  and  though 

Sc  A  IT  Hand  Others.  during  that  time  struck  by  a 

r  ^-         r .  r  harpooner ofanother ship, and 

In  an  action  of  trover  for  a  u.^tighsbe  afterwards  breaks 

^hale,  which  had  been  struck  f^^^^  ^^^  g^^^  ^^  ^^^ 

first  l^y  an  harpooner  of  the  ^^„,j„„^^  ^^^^  ^^  jj|;  ^^^^ j 

Plamtirs  sh.p.and  afterwards    ^^e  second  harpoon  is  called  a 
by  anharpoonerof  heDefend-    ^^j^^j,   ,^        ^     ^„j  ,^^  g^^ 

ants,  the   connsel    on  both  -^  u.e   property  of  the   first 
sides  and  all  the  part.es  con-  ^^^-^     ^„/^f  ,^^  ^,^„^    g^^ 
cerned  agreed  the  law   o  be,  -^   ^^,^  ^^^^  ^^^  ^^  y,,^ 
bothbythecustom  ot  Green-  ^,^3^1^^  line  attached  to 
land,  and  as  settled  by  former  a    i                     .  •    ^u 
J      '    .      .          ^  r^     iiL  II  the  harpoon  is  not  in  the  power 
determinations  at  uuiidhalL  ^f^u^Jl-i^^^  .l^i:  i  u  « i^^  ^ 
r       ,           CM  of  the  striker,  the  nsli  IS  a  loose 
London,  as  follows.  4-1        j      ii  l            .l 
itrui    .1.    I.  iisii,  and  will  become  the  pro- 
While  the  harpoon  remains  _    :     r          .1  u 
:    .K    ^  u        J  Tu    1  pertyof  any  other  person  who 
m  the  fish,  and  the  line  con-  \    /         /  ,  ^  •  ^  -. 
^^  ' .    ,^    .^        ,1  strikes  and  obtains  it. 
tmues  attached  to  it^  and  also 

S  4  not 
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1808.  not  80  old  as  the  common  law,  yet  it  is  as  old  as  the 

^^^  "^^       trade  itself,  and  it  is  equally  binding  with  the  compa- 
V.  ratively  modern  custom  of  merchants,  which  postpones 

'  the  payment  of  a  bill  of  exchange  during  the  three  days 
of  grace.  This  fishery  is  not  confined  to  the  English; 
the  French f  Americans,  and  many  other  nations  partake 
in  it.  As  the  law  which  regulates  it,  affects  the  sub- 
jects of  so  many  different  nations,  it  may  become  a  mat- 
ter of  treaty,  or  a  cause  of  warfare,  between  their  re« 
spective  governments;  and  though,  like  many  other 
customs  of  trade,  it  had  its  commencement  in  the  prac- 
tice of  a  few,  it  is  not  now  to  be  altered  by  any  other 
than  the  supreme  authority.  It  is  not,  therefore,  com- 
petent for  five  or  six  Englishmen  to  legislate  for  all  their 
fellow  subjects,  and  even  for  all  the  world.  Even  if  i 
had  happened  that  those  persons  and  the  Plaintiff  were 
all  who  fished  there  in  that  season,,  what  case  is  there 
except  that  of  a  corporation,  so  constituted  by  law,  where 
the  act  of  a  majority  can  bind  the  minority?  But,  fur- 
ther, the  very  evidence  of  an  agreement  to  supersede  the 
custom,  proves  the  continuance  of  it ;  and  the  utmost 
that  the  Defendant  can  urge,  is,  that  there  was  conflict- 
ing testimony  as  to  any  conventional  alteration  of  the 
law,  upon  which  the  jury,  whose  proper  province  it  is, 
have  expressly  decided;  that  the  old  custom  of  the  trade 
still  continues.  It  is  immaterial  whether  this  be  called 
an  universal  agreement  in  the  trade,  or  an  usage,  or  a 
custom.  In  a  recent  case,  Anscomb  v.  Shore,  post.  26 1. 
Heath  J.  said,  *^  It  is  not  because  a  witness  calls  a  thing 
a  right  or  a  custom,  that  a  party  is  therefore  to  be  de* 
prived  of  the  benefit  of  his  testimony :  the  question  is, 
What,  in  substance,  does  he  prove  ?"  If  it  be  necessary 
to  consider  this  practice  as  in  the  nature  of  a  law,  it 
.  possesses  the  quality  so  essential  to  that  character,  of  be- 
ing highly  reasonable ;  for  all  the  witnesses  agreed,  that 
be  who  strikes  a  whale  with  a  droug  most  materially  con- 
tributes 
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tributes  to  the  taking  it.     But  it  is  not  necessary  to  shew  1808. 

this ;  for  if  it  be  considered  as  an  agreement,  there  is        pEinmiai' 
clear  evidence  that  it  has  been  universally  adopted  in  the  «•  - 

trade:  it  roust  therefore  remain  in  force,  unless  it  b 
proved  that  a  subsequent  agreement,  superseding  it,  has 
been  adopted  by  the  Plaintiff:  but  as  he  was  not  a  party 
to  the  agreement  of  the  few  other  adventurers,  his  rights 
cannot  be  affected  by  it.  As  to  the  second  point,  they 
contended,  that  the  cutting  up  the  whale  and  expressing 
the  oil  was  such  a  destruction  of  the  subject-matter  of 
the  tenancy  in  common,  as  would  enable  one  tenant  to 
maintain  trover  against  his  companion  ;  and  in  support 
of  this  proposition,  they  cited  Bamardistone  v.  Chapman^ 
Bull.  N.  P.  34.,  where  a  ship  was  sent  to  the  West  Indies, 
and  lost  in  a  storm,  and  the  question  whether  this  were 
not  a  destruction  by  the  Defendant,  was  left  by  Lord 
King  C.  J.  to  the  jury,  who  found  that  it  was.  But  the 
destruction  of  the  subj  ect-matter  is  only  by  way  of  ex- 
ample: the  principle  upon  which  it  b  held  that  one  te* 
nant  in  common  cannot  sue  hb  co-tenant,  is,  that  he 
has  another  remedy,  namely,  his  right  to  take  and  use 
the  chattel  at  all  times  when  not  actually  occupied  by 
the  other ;  but  thb  right  ceases,  and  he  can  no  longer 
take  it,  and  consequently  his  right  of  action  commences 
if  the  subject-matter  be  either  destroyed  or  changed. 
Though  one  tenant  in  common  may  take  the  olives, 
wheat,  or  grapes,  which  are  in  common,  he  cannot  take 
the  oil,  flour,  or  wine,  which  his  companion  has  ex- 
pressed from  them,  for  their  nature  is  altered.  So  if 
grain  is  taken  and  made  into  malt,  money  into  a  cup,  or 
a  cup  into  money,  they  cannot  be  re-taken.  Bro.  Ab* 
161.  b.  Property,  23.  If  two  tenants  in  common  be  of 
a  dove-house,  and  one  destroy  the  old  doves,  by  which 
the  flight  is  wholly  lost,  the  other  shall  have  trespass. 
And  so  of  a  park,  if  he  destroy  all  the  deer,  1  Co,  Lttt. 
fiOO.  a.    In  8  r.  jR.  145.  Martin  v.  Kmwllys,  where  a 

tenant 
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1808.  tenant  in  common  brought  case  in  the  nature  of  waste 

Sj;^"''^^*^  against  his  companion  for  cutting  down  trees,  Lord  Xew- 

V.  yon  C.  J.  laid  it  down  as  law,  that  if  one  tenant  in  com- 


Ld.GR£IIVIf«LE( 


mon  misuse  that  which  he  has  in  common  with  another, 
he  is  answerable  to  the  other  in  an  action,  as  for  a  mis- 
feasance. The  Plaintiff  in  this  case  is  entitled  to  the 
possession  of  the  whale  in  specie,  either  to  the  whole,  or 
part ;  if  to  the  whole,  the  Defendant  was  guilty  of  a 
tortious  conversion  in  cutting  it  up  and  using  it  as  his 
own;  if  to  a  part  only,  the  Defendant  having  put  it  out 
of  the  Plaintiff's  power  to  take  possession  of  it  in  its  ori- 
ginal state  J  the  right  of  action  accrues. 

Shepherd,  contra,  was  stopped  by  the  Court. 

Mansfield  Ch.  J.  There  is  no  pretence  to  say  that 
the  custom  proved  was  such  that  the  owner  of  the  droug 
should  have  the  whole  whale  subject  to  the  claim  of  the 
taker  for  a  moiety  of  the  proceeds  ;  and  it  would  be  very 
inconvenient  if  it  were  so ;  for  the  fish  might  often  be 
killed  at  a  great  distance  from  the  vessel  of  the  former. 
This  is  an  action  of  trover,  founded  on  the  Defendant's 
taking  the  Plaintiff's  property, .  and  converting  it  to  his 
own  use.  According  to  the  custom  proved  for  the 
Plaintiff,  the  fish  belongs  to  the  two  parties,  and  thej 
are  tenants  in  common  of  the  whale.  It  is  admitted 
that  the  taking  by  the  Defendant,  and  his  refusal  to  de- 
liver, is  no  misfeasance  in  a  tenant  in  common,  and  does 
not  give  a  right  of  action :  can  it  then  be  contended, 
that  although  he  has  a  right  to  keep  the  whale,  he  has 
not  a  right  to  apply  it  to  the  only  purpose  which  can 
make  it  profitable  to  the  owners  i  He  must  of  necessity 
have  a  right  to  do  that  which  is  requisite  for  the  preser- 
vation df  the  chattel ;  otherwise  it  becomes  good  for  no- 
thing. 1  can  understand  why  his  destroying  that  which 
belongs  to  his  companion  should  give  a  right  of  action, 

but 
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but  I  cannot  see  ^hy  his  preserving  it  should  have  the  1808. 

same  effect.  If  the  authorities  cited  from  Brook  were  ^*^^v-^^ 
applicable  here,  (which  they  are  not,  as  he  is  speaking  'kwJJ^^w^* 
only  of  sole  property,)  it  would  follow,  that  if  two'^mil-  Ld.GRE«viLi.«. 
lers  are  partners,  as  soon  as  one  of  them  grinds  wheat, 
he  makes  it  his  sole  property.  But  the  tenants  in  com- 
mon of  the  wheat  must  be  tenants  in  common  of  the 
flour.  And  so  the  tenants  in  common  in  this  whale, 
must  be  tenants  in  common  in  the  produce,  after  it  is 
converted  into  oil.  The  case  decided'  bjr  Lord  King 
proceeded  upon  the  principle  that  there  was  a  destrnc* 
tion  of  the  subject  matter  ;  and  upon  that  ground  it  was 
held  that  the  action  might  be  maintained.  It  would  be 
difficult  for  the  Defendant  to  get  rid  of  the  merits  of  the 
Plaintiff's  case,  thougli  a  considerable  degree  of  doubt 
might  be  created  by  the  change  of  practice  in  the  trade  ; 
but  it  is  unnecessisiry  to  decide  that  question. 

Heath  J.  I  am  of  the  same  opinion.  It  is  admitted 
that  the  refusal  to  deliver,  is  in  this  case  no  evidence  of 
a  tortious  conversion.  Is  there  then  any  subrequent  tor« 
tious  conversion  ?  The  law  is  well  laid  down  m  Martin 
V.  KnmillySy  that  a  tenant  in  common  may  make  any  fair 
profit  of  the  chattel,  but  if  he  makes  an  improper 
use  of  the  property,  it  is  actionable.  In  this  case  there 
is  another  remedy  ;  and  the  Plaintiff  may  pursue  it. 

Lawrence  J.  I  am  of  the  same  opinion.  I  collect 
from  his  Lordship's  notes,  that  he  who  struck  with  the 
droug  is  entitled  to  half ;  as  some  witnesses  say,  to  half 
the  oil ;  as  others,  to  half  the  blubber ;  and  since  there 
is  a  tenancy  in  commom,  one  tenant  cannot  sue  the 
other.  But  it  is  said,  if  the  one  party  is  entitled  at  the 
time  the  whale  is  killed,  ttje  other  cannot  change  the 
form  of  the  property,  though  it  tends  to  preserve  the 
thing  itself;  and  that  the  changing  it  is  a  tortious  con- 
version : 
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1808  version :  but  no  case  has  been  cited  which  warrants  this 

'  v^^VX^       position.    The  only  case  of  trover  brought  by  a  tenant 

FsvrwiNos       jji  common,  is  that  which  was  tried  before  Lord  Kingf 

L<LOremvillb.  where  the  jury  found  that  the  Defendant  had  destroyed 

the  property.     But  that  is  not   the   case   here.     The 

whale  is  killed  at  sea ;  and  the  only  thing  to  be  done 

with  it,  iS|  to  convert  it  into  oil.    The  Defendant  has 

done  that  which  is  for  the  benefit  of  all  parties.    They 

are  tenants  in  common  of  the  produce,  just  as  they  were 

of  the  whale ;  and  consequently  the  action  is  not  main« 

lainable. 

Chambre  J.  I  should  have  been  very  unwilling  to 
grant  a  new  trial,  if  the  only  question  had  been  on  the 
custom. '  There  must  of  necessity  be  a  custom  in  these 
things  to  govern  the  subjects  of  England  as  well  amongst 
themselves,  as  in  their  intercourse  with  the  subjects  of 
other  countries.  The  usage  of  Greenland  is  held  to  be 
obligatory  not  only  as  between  British  subjects,  but  as 
between  them  an  all  other  nations.  I  remember  the 
first  case  upon  that  usage,  which  was  tried  before  Lord 
Manffield,  who  was  clear,  that  every  person  was  bound 
by  it,  and  said,  that  were  it  not  for  such  a  custom,  there 
must  be  a  sort  of  warfare  perpetually  subsisting  between 
the  a^dventurers ;  and  he  held  it  strongly  binding,  from 
the  circumstance  of  its  extending  to  difierent  nations. 
The  same  necessity  must  prevail  in  the  South  Seas,  al- 
though the  fishery  has  not  been  so  long  in  use,  in  order 
to  regulate  our  intercourse  with  the  French,  Americans^ 
and  others  who  resort  thither.  A  few  persons  may  by 
compact  among  tliemselves  for  a  particular  season,  re- 
nounce any  advantages,  and  subject  themselves  to  any 
disadvantages  that  they  please ;  and  this  would  bind  all 
those  who  assented  to  it :  but  Luce  was  no  party  to  this 
compact.  Upon  the  second  point  I  entertain  no  doubt. 
The  demand  which  is  supposed  to  have  been  made  by 

the 
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the  Plaintiff,  for  an  actual  divisioo,  was  not  proved ;  and  if        1 808. 

SQch  a  demand  had  been  made,  an  instantaneous  division     ^J^JJ^J]]^ 

vras  impracticable,  on  account  of  the  bulk  of  the  animal.  ,  .  _  ^• 
,«...•/...  1  1  •  1^  •    Ld.GaEii  VILLI. 

The  practice  m  the  fishery  is  to  preserve  that  which  is 

valuable,  and  throw  away  that  which  is  unless:  for 
which  purpose  it  is  necessary  first  to  cut  up  the  fish. 
There  are  cases  which  establish  the  principle  that  one 
tenant  in  common  cannot  recover  for  a  chattel  in  trover 
•gainst  his  companion,  without  first  proving  a  deiftruction 
of  the  chattel,  or  something  that  is  equivalent  to  it. 
There  must  be  that  which  amounts,  as  it  were,  to  ma 
ouster,  so  that  a  tenant  in  common  Hiiio  commits  it, 
cannot  account.  Nothing  of  that  sort  subsists  here. 
There  are  many  older  cases  than  those  which  have  been 
cited,  but  there  is  none  in  which  an  action  has  been 
Qiaintained  without  proof  of  a  destruction. 

Rule  absolute  to  enter  a  nonsuit. 


Cohen  v.  Hincklev. 


MagfS. 


THIS  action  was  brought  upon  a  policy  of  insurance, 

effected  on  the  ship  Union,  from  London  to  Quebec,  with  convoy 

with  liberty  to  seek,  join,  and  exchange  convoy,  and  un-  ^  ^^^  ^ 

der  a  stipulation  to  return  five  pounds  per  cent,  if  she  9^'  \^:  ^"^^ 

should  sail  with  convoy  bound  to   Quebec,  Halifax,  or  with  con- 

Newfoundland^  and  arrive.     Upon  the  trial  at  Guildhall,  yoyage. 

before  MansJielSc  J.  at  the  Sittings  after  Michaelmas  fiJjJJ^LSf^ 

term  last,  it  was  proved,  that  the  ship  having  arrived  at  with  a  convoy 

appointed  for 
another  voy- 
age, thoogh  it  may  be  bound  upon  the  same  conne  for  great  part  of  the  way. 

A  Aip  cannot  legally  sail  from  port  to  port  without  convoy,  nnleu  she  is  bound  from 
port  to  port. 

If  a  convoy  has  sailed,  a  ship  cannot  legally  endeavour  to  overtake  it. 

The  Stat.  43  Geo,  S.  e.  57.  does  not  avoid  policies  on  ships  sailing  without  convoy,  un- 
less the  party  interested  in  the  iMurance  was  privy  to  or  instrumental  in  the  sailing  witb- 
9at  convoy. 

Porii^ 
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1808.       Portsmouth  on  the  24th  of  Aprify  about  ten  hours  after  a 
Cohen        Quebec  convoy  had  sailed  for  Falmouth,  under  orders  to 

Hinckley  ^'®  ^^'  ^"^  *^^"  ^^^  ^^^^  ^^  ^^^^  P^*"*'  *®  capUin  wrote 
to  the  Plaintiff,  who  wa&  the  owner,  to  come  to  Ports^ 
mouth.  He  also  expressed  his  opinion  that  he  might  pos- 
sibly be  able  to  overtake  the  convoy,  at  Falmouth*  The 
Plaintiff  was  foon  after  seen  at  Portsmouth.  The  vessel 
was  observed  on  the  10th  of  Ttfay  sailing  from  PortsmoalA 
'in  company  with  many  other  ships  amongst  which  was 
a  convoy  appointed  for  the  Mediterranean^  The  Vnion 
was  never  afterwards  heard  of.  The  jury,  presuming 
that  she  sailed  with  the  Mediterranean  convoy,  found  a 
verdict  for  the  Plaintiff,  subject  to  the  question,  -Whe- 
ther the  sailing  with  that  convoy  was  a  sufficient  com- 
pliance with  the  Stat.  43  Geo.  3.  c,  57-  i 

Best  Serjt.  having,  in  Hilary  term  last,  obtained  a  rule 
nisi  for  a  new  trial. 

Shepherd  and  Onslow  Seijts,  in  shewing  cause,  first 

contended,  that  as  there  was  no  proof  that  the  owner 

was  privy  or  instrumental  to  the  ship's  sailing  with  the 

Mediterranean  convoy,  the  case  did  not  come  within  the 

act,  and  the  verdict  must  stand,  (a) 

Mans- 

(«)   IN  THE  COMMON  PLEAS  AT  LANCASTER. 
Hendersoh  and  others  v.  Himde. 

The  Stat  45  This  was  an  action  on  a  the  United  Kingdom,  and 
G,  3.  c.  57.  policy  of  insurance  on  the  in  the  fyglish  and  Irish 
a^licylo^iT^e  «**'P  'Isabella,  with  or  with-  Channels.  The  policy  con- 
in-onndofthe  out  letters  of  marque,  on  a  tained  a  clause  to  returti 
«hip  sailing  voyage  at  and  from  Liver-  2.1.  10/.  per  cent,  if  the  ves- 
withoutcon-^^  PqqIiq  Berbice,ihe  colonies  sel  bhould  sail  with  convoy 
party  interest-  ^^  ^^e  continent,  and  any  or  bound  to  the  West  Indies^ 
ed  in  the  insnr-  all  of  the  Windward  and  and  arrive.  The  cause  came 
ancc  was  privy  l^ezcard  Islands,  with  leave  on  to  be  tried  before  Wood 
ttentaUn'tfie  to  call  at  Corkf  and  to  seek  B.  at  the  Lancaster  Sum- 
sailing  without  for  and  join  convoy,  at  or  nier  Assizes,  1  BOB,  when  the 
convoy.            ^flf  j^y  pQ^ ^g  j^j  places  in  jury  found  a  verdict  for  the 

Plainiiffa 
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Mansfield  C.J.  aod  Lawrence  J.  were  clear  that 
ihe  point  reserved  at  tlie  trial  could  not  have  arisen,  nor 
could  the  jury  have  found  the  verdict  \vhich  they  gave, 
unless  they  had  first  been  fully  satisfied  that  the  Plaintiff 
was  instrumental  to  the  vessel  sailing  with  the  Mediter- 
ranean convoy.  If  that  was  not  supposed,  there  was  no- 
tiling  to  be  considered  on  the  act  of  parliament. 

The  counsel  for  the  plaintifi*  then  contended,  that  the 
mailing  with  any  convoy  which  was  bound  on  the  same 


1808. 


Cohen 
r. 

IIi:(CALBT. 


Plaintiffs,  subject  to  the  opi- 
nion of  the  Court  on  the  fol- 
lowing case. 

Tlie  Plaintiffs  were  owners 
of  the  Isabella^  and  the  De- 
fendant, by  his  agentysubscrib- 
ed  the  policy.  Cork  and  Fal- 
mouth  are  places  to  which  ves- 
sels sail  from  Z^ivf/T^oo/ to  join 
convoy.  This  vessel,being  un- 
armed, sailed  from  Liverpool 
for  Berbice  on  the  I9th  day  of 
October  1806,  with  intent  to 
join  convoy  at  Cork,  to  which 
place  the  Plaintiffs  directed 
her  to  proceed  for  that  purpose 
and  not  to  sail  without  con- 
vol/ ;  but  the  wind  and  weather 
proving  unfavourable,  she  was 
compelled  to  put  into  FaU 
tnouih,  where  she  arrived  on 
the  7th  of  November.  A  soua- 
dron  of  vessel  s,bouHd  for  Bue- 
nos AyreSf  but  of  which  the 
destination  was  not  then  pub- 
licly known,  was  at  that  time 
about  to  sail  from  Falmouth, 
under  the  convoy  of  several 
ships  of  war.  The  master  of 
the  /sa&e//a  put  himself  under 
this  protection,  and  received 
sailing  instructions  from  Cap- 
Uin  Stafford,  commander  of 
th^jSjpenicer  ship  of  ^war^  but 


without  any  place  of  rendez* 
vous  being  appointed  therein, 
in  case  of  separation ;  and  sail- 
ed from  Falmouth,  under  such 
protection,  on  the  1 2th  of  A'^o- 
vember.  The  Isabella  kept 
company  with  the  squadron  till 
the  25th  of  November,  when 
she  unavoidably,  and  without 
the  fault  of  any  body,  parted 
company  from  the  fleet,  owing 
to  a  strong  gale  of  wind ;  she 
continued  to  proceed  on  her 
voyage,  and  on  the  2 1  st  of  De- 
cember  was  taken  by  a  Spanish 

f>rivateer  in  latitude  10.  30. , 
ongitude  about  50.,  being  a 
place  beyond  the  point  at 
which  the  convoys  are  usually 
directed  to  leave  vessels  bound 
for  Berbice.  The  Plaintiffs  did 
not  d&rect  the  Isabella  to  sail, 
nor  were  they  in  any  way  privy 
to,  or  instrumental  in,  causing 
her  to  sail  from  Falmouth 
without  convoy. 

This  case  was  argued  in  Eas* 

ter  term   1809,  at  Serjeants* 

Inn,  before  Lawrence  and  Le 

Blanc  Js.,  by  Lit  tied  ale  for 

the  Plaintiffs,  and  Jas.  Clarke 

for  the  Defendants. 

After  timq  taken  to  consider, 

Postea  to  the  Plaintiffs. 

voyago 
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1808.  voyage  for  a  considerable  part  of  the  distaoce^  was  suffix 

cient;  and  insisted  on  the  inconvenience  to  the  com- 
merce of  the  country,  which  would  follow  from  any  other 
construction  ;  since  to  many  parts  of  the  globe  convoys 
were  appointed  only  once  or  twice  in  a  year,  though 
numerous  opportunities  might  offer  of  joining  a  convoy, 
which  would  protect  the  vessel  for  a  great  part  of  the  dis- 
tance. The  Mediterranean  convoy  would  protect  this 
vessel  as  far  as  the  Azores.  E? en  in  the  stricter  case  of 
a  warranty  to  sail  with  convoy,  the  warranty  was  satis- 
fied by  sailing  with  a  convoy  to  such  latitudes  to  which 
convoy  is  usually  appointed,  though  short  of  the  whole 
distance.  As  this  was  a  highly  penal  statpte,  nothing 
was  to  be  presumed  against  the  Plaintiff,  and  it  did  not 
appear  that  the  Mediterranean  convoy  had  not  orders  to 
protect  this  vessel.  The  act  contains  two  most  material 
exceptions:  by  the  one^  vessels  are  permitted  to  pro- 
ceed, to  join  convoy;  by  the  other,  they  are  permitted 
to  sail  from  port  to  port.  If  a  sailing  with  the  Mediter* 
ranean  convoy,  is  not  sufficient,  it  may  fairly  be  presumed 
that  the  Union  sailed  from  Portsmouth  in  pursuit  of  the 
Quebec  convoy,  which  she  might  legally  do;  for  if  she 
might  not  pursue  the  convoy  so  long  as  there  was  any 
reasonable  hope  of  overtaking  it,  neither  could  she  have 
joined  it  if  she  had  arrived  in  the  Downs  just  as  the  con- 
voy had  broken  ground,  and  was  getting  under  weight ; 
nor  could  ships  come  out  of  Poole  Plymouth,  or  Falmouth 
to  join  the  convoy  as  it  passed ;  and  it  is  therefore  to  be 
presumed  that  the  l7/iioii  was  lost  either  while  she  was 
pursuing  the  Quebec  convoy  from  port  to  port,  or  after 
she  had  joined  it.  [ Lawrence  i.  observed  that  the  con- 
voy had  orders  to  call  for  ships  off  the  three  ports  men- 
tioned, and  that  they  were  therefore  ports  of  convoy.] 

Best  Serjt  contra^  was  stopped  by  the  Court. 

Mans- 
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Mansfield  C.  J.  On  the  whole  purview  of  the  act,  1808. 
it  appears  that  the  sailing  with  convoy  which  it  requires, 
must  be  a  sailing  with  convoy  for  the  voyage,  or  for  sp 
long  a  part  of  the  voyage  as  convoy  is  ever  appoilited  io 
go.  In  a  letter  which  the  captain  wrote  to  the  Plaintiff, 
he  expressed  a  very  faint  hope  that  he  should  meet  with 
the  convoy  at  Falmouth.  But  he  does  in  fact  sail  from 
Portsmouth  to  Falmouth,  without  a  convoy  bound  for 
Quebec.  It  is  argued  that  he  may  sail  from  port  to 
port  without  convoy :  but  the  act  does  not  say  that,  un» 
less  he  was  hound  from  port  to  poft  •  The  exception  in 
the  6th  section  is,  for  vessels  bound  from  port  to  port. 
The  next  argument  used  is,  that  the  captain  may  legally 
endeavour  to  overtake  the  convoy ;  but  if  he  may  try  at 
all,  why  may  not  he  contbue  to  try,  till  the-  convoy  is 
arrived  within  the  last  ten  miles,  or  even  the  last  mile  of 
die  voyage.  Such  a  construction  would  wholly  deCeat 
the  purposes  of  the  act.  This  then  is  a  sailing  contrary 
to  the  act,  and  avoids  the  policy. 

Heath  J.  I  am  of  the  same  opinion.  It  is  im« 
possible  to  support  the  present  policy  of  insurance  con- 
sistently with  this  act  of  parliament.  A  sailing  with  the 
Mediterranean  convoy  is  not  sufficient;  but  indeed  it 
hardly  appeared  by  the  evidence,  whether  the  ship  sailed 
with  any  convoy  at  all.  She  was  seen  sailing  with  other 
ships,  but  there  was  no  evidence  of  any  sailing  instruc- 
tions having  been  given  to  her.  It  is  said  the  vessel 
might  legally  attempt  to  overtake  the  convoy  at  fof- 
mouth.  But  it  was  a  mere  supposition  that  the  convoy 
might  be  there ;  and  by  the  same  reasoning,  if  the  con* 
Toy  had  sailed  from  thence,  she  might  pursue  it  further, 
without  any  limitation. 

Lawrence  J.    I  am  of  the  same  opinion.    The  same 

c<ms(ruction  which  has  prevailed  in  questions  upon  po« 

Vol.  I.  T  licies. 
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.  1808.  liciesy  as  to  the  meaning  of  a  sailing  with  convoy,  is  the 
true  construction  of  this  act.  The  end  of  the  act  is,  to 
protect  the  commerce  of  the  country  against  the  depre- 
dations of  the  enemy.  The  Lords  of  the  Admiralty  are 
the  persons  most  likely  to  know  what  sort  of  protection 
will  probably  suffice  for  that  purpose,  and  to  what  point 
it  ought  to  continue^  In  some  cases  it  is  not  necessary 
that  it  should  continue  for  the  whole  voyage.  But  it  is 
their  province  to  regulate  this  point.  That  was  the  rea- 
soning adopted  by  Lord  Mansfield  in  the  case  of  Hibbert 
v.PigoUy  B.  R.  Easter  term  9.S  Geo.  3. 2  Park,  6edit.  443. 
and  it  seems  applicable  here. 

Chambre  J.  This  case  is  within  the  terms,  and 
obviously  within  the  policy  of  the  act,  and  though  th« 
act  is  to  many  purposes  penal,  yet  it  is  to  a  certain  de- 
gree a  remedial  act,  directed  to  a  great  object  of  public 
policy,  and  we  cannot  do  it  away  on  account  of  the  hard- 
ship of  the  case. 

Rule  absolute. 


3/ay  27.       RoBARTS  and  Another  v.  Mason  and  Wife. 

An  attorney  rpHE  Defendants  having  been  arrested  for  a  debt  con- 
snedwithhM        J.  .  ,        ■  -^        m  m  i 

wife  for  a  debt  tracted,   as  It  was  swom,  by  the  wife  while  sole, 

duZ^UiX^  ^«^  *erjt.  had  on  a  former  day  obtained  a  rule  nisi  for 

his  privilege,      discharging  them  both  out  of  the  custody  of  the  sheriff. 

Nor  18  hw  ®    °.  •'  ' 

wife  entitled      upon  eutenug  a  common  appearance,  on  an  affidavit  of 

ed  outoTcoi?'  ^^  Defendant  Masoriy  which  stated  that  he  was  an  attor- 

tody  on  mesne  p^y  ^f  ||,jg  court,  and  that  he  believed  the  action  was 

process,  if  ar-  -^  ' 

rested  wiUi  her  not  commenced  on  account  of  any  debt  contracted  by 

his  wife  while  sole,  but  on  account  of  some  pecuniary 

transaction  between  thePlMntiffsandhis  wife  since  her 

marriage. 
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marriage,  she  being  a  bookseller  and  sole  trader  by  the  1808. 

custom  of  London,  and  still  dealing  with  the  Plaintiffs, 
who  were  her  separate  bankers,  under  the  same  name 
which  she  bore  before  her  marriage  with  the  Defend- 
ant. 

Shepherd  Seijt.  now  shewed  cause  against  this  rule. 
When  an  attorney  is  sued  for  a  debt  of  his  wife,  incurred 
before  marriage,  he  loses  his  privilege.  In  every  case 
where  an  attorney  is  sued  in  aider  droit,  he  loses  his 
privilege.  PowWs  case,  Dffer^  377.  It  is  the  same 
whether  he  is  sued  for  a  debt  of  his  wife  accrued  before 
marriage,  or  whether  he  permits  lier  after  marriage  to 
trade  under  another  name  than  his  own,  and  incur  debts 
as  ufeme  sole. 

Best  Segt.  in  support  of  the  rule,  contended  that  both 
were  entitled  to  their  discharge :  the  Defendant,  a  prac- 
tising attorney,  is  sued  in  a  plea  in  which  his  wife  must 
necessarily  be  joined,  the  debt  having  been  contracted 
before  marriage.  The  reason  of  Powle's  case  was,  that 
he,  being  a  clerk  of  Chancery,  and  sued  with  his  wife  in 
this  court,  claimed  his  writ  of  privilege  for  himself  and 
her:  it  was  refused,  because  the  wife  had  no  privilege  of 
Chancery,  nor  was  she  compellable  to  answer  there.  A 
member  of  the  House  of  Commons  cannot  be  arrested, 
but  he  may  be  sued,  and  common  process  shall  issue 
against  him.  So  a  wife  may  be  sued  with  her  husband 
for  her  debt' contracted  before  marriage,  but  she  cannot 
be  arrested;  and  in  this  very  term  the  Court  made  a 
rule  absolute  vrith  costs,  to  discharge  ufeme  covert  who 
was  sued  in  the  same  writ  vrith  her  husband,  for  a  debt 
of  the  wife  contracted  before  marriage,  (a) 

(a)  Nnceome  ▼.  HorMawer,  In    arrested,  bat  the  wife  was  arrested 
Ibat  case  tbe  faasband  had  not  been    alone. 

T  8  MiNSFlBtft 
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1808.  Mansfield  Ch.  J.   In  this  case  no  proceedings  could 

be  had  against  the  husband,  otherwise  than  jointly  with 
the  wife:  and  how  could  the  Plaintiffs  proceed  against 
the  wife  by  attachment  of  privilege  ?  They  could  pro- 
ceed against  the  husband  and  wife  jointly,  by  the  com- 
mon writ  only.  And  if  that  is  the  proper  process,  then 
the  arrest  follows.  An  attorney  is  not  entitled  to  his 
privilege  when  he  is  sued  with  his  wife  for  a  debt  incur- 
red by  the  wife  before  her  marriage. 

Heath  J.  An  attorney,  if  sued  with  another,  loses 
his  privilege:  otherwise  there  must  be  two  actions  in- 
stead of  one.  The  Plaintiff  may  arrest  both  husband 
and  wife,  and  the  husband  must  put  in  special  bail  for 
both.  Formerly,  even  in  parliament,  the  privilege  was 
not  allowed  to  a  member  when  he  was  sued  with  ano- 
ther; and  it  is  within  my  memory,  that  the  late  Mr. 
Wallace  advised  a  proceeding  under  the  supposition  that 
this  order  was  not  obsolete,  in  consequence  of  which 
he  received  notice  that  a  ipotion  would  be  made  against 
him  in  the  House  of  Commons. 

Lawrence  J.  There  could  not  be  two  separate  ac» 
tions  against  the  husband  and  wife  for  this  cause  :  there- 
fore the  course  which  the  Plaintiffs  have  pursued  is  pro- 
per. The  following  is  a  manuscript  note  of  the  late  Mr. 
Justice  Gould  on  the  practice.  "  Special  bail :  feme 
covert.  Not;  unless  the  husband  is  also  arrested,  and 
then  special  bail  shall  be  put  in  for  both.  But  she  must 
be  clearly  a  wife :  aliter  if  dubious,  or  if  she  has  acted 
as  a  feme  sole.  ** 

Rule  discharged. 
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1808. 


KiNDERLEY,  Demandant.  Domville,  Tenant. 
Sir  C.  W.  Bamppylde  Bart,  and  G.  W. 
Bampfylde  Esq.  Vouchees. 


May  f7. 


A  N  indenture  of  bargain  and  sale  enrolled,  for  mak-      A  common 

ing  a  tenant  to  the  precipe,    to  the  intent  that  a  S^iJSS*Jy 

common  recovery  might  be  suffered^  comprised  {inter  alia)  »ddiDgthe 

the  manor  of  Rampisham,  a  capital  messuage  and  farm,  rish  in  which 

and  divers  messuages,  mills  and  tenements,  late  in  the  miM»  lie,  i^iT 

possession  of  J  fTfli/^ce,  in  the  parish  of /JompuAfliit;  the  ^"^^JSau 

moiety  of  the  manor  of  Chilfroom,  a  farm  and  divers  te-  ^^olly  within 

nements  in  Chilfroom,  late  in  the  possession  of  G.  Golfupy  county. 

and  a  moiety  of  divers  messuages,  farms  and  tenements  setting  tL"en- 

in  Chilf roomy  all  in  the  county  of  Dorset,  and  also  all  other  ^^.  ^^^^ 
•^  ^  ''      ^  '  premiaes  not 

the  manors,  hereditaments,  moieties,  and  shares  of  here*  comprized  in 

diuments,  of  the  bargainors,  Sir  Charles  Warwicke  Bamp^  make  a  tenant 

fyldemd  George  Warwick  Bampfj/lde,or  either  of  them  'nh  l^J^^omp^^ 

the  several  parishes  of  Rampisham.  Chilfroom.  and  IVrax*  j"  ^®  recovery 
„  ,        ,         .      ,  ^         ^U  rw^.  bythedescrip. 

a//,  or  elsewhere  m  the  county  of  jLlor5€^.     ihe  recovery  tionofmoie- 

suffered  was  of  the  manor  of  Rampisham,  335  acres  of  SiSvTySg  p*! 

]and,  200  acres  of  meadow,  105  acres  of  pasture,  and  ^>5«*«*H 

60  acres  of  wood,  a  moiety  of  the  manor  of  Chilfroom,  a  senting,  and  it 

moiety  of  40  messuages,  5  mills,  37  gardens,  339  acres  j^tendwl  tite 

of  land,    220  acres   of  meadow,  231  acres  of  pasture,  premises 

■        .  .  .  should  pais, 

and  30  acres  of  wood,  in  Chilfroom,  Rampisham,  and 

Wraxall. 

Shepherd  Serjt.  moved  to  amend  this  recovery  by  sub- 
stituting the  following  description.  '^  The  manor  of 
**  Rampisham  with  the  appurtenances,  and  a  moiety  of 
"  the  manor  of  Chilfroom  with  the  appurtenances,  atfd 
**  50  messuages,  50  gardens,  20  mills,  650  acres  of  land, 
*'  400  acres  of  meadow,  400  acres  of  pasture,  100  acres  of 
*'  troorf,  100  acres  (f  furze  and  healh,  and  likewise  a 

T  3  .  "  moiety 
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1808.  ''  moiety  of  40  messuages,  5  mills,  S7  gardens,  ^c.^  as 

^^^^^^"^^       before,  "  with  the  appurtenances,  in  Rampisham,  West 
V.  "  Chilborougk,  and  Chiljroom,'*    He  moved  this  upon  an 

^  affidavit,  which  stated,  that  it  was  intended  to  comprise 

in  the  recovery  all  the  parcels  mentioned  in  the  said  in- 
denture; but  that  by  mistake  the  messuages  and  mills  in- 
JRampishatn  were  omitted :  and  further,  that  by  a  mistake 
in  the  indenture  itself,  a  tenement  in  the  occupation  of 
J.  tVallace  was  described  as  being  in  Rampt^m,  when 
in  fact,  although  within  the  manor  of  Rximpisham,  it  vms 
situate  in  the  parish  of  tVett  Chilborough ;  and  that  by  a 
further  mistake,  the  deed  specified  only  one  messuage  or 
farm  in  C/u7/room,  formerly  in  occupation  of  G.  Gollupf 
but  that  in  fact  Sir  C.  W.  Bampfylde  and  G.  fV.  Bampfylde 
were  at  the  time  of  executing  tlie  said  deed  possessed  of 
divers  entire  messuages,  farms,  lands,  tenements,  and 
hereditaments  in  Chilfroom,  which  were  intended  to  be 
comprised  as  well  in  the  bargain  and  sale,  as  in  the  re- 
covery ;  but  which  are  omitted  in  the  bargain  and  sale, 
and  described  In  the  recovery  as  moieties  only ;  and  that 
the  p  u'ties  were  all  alive,  and  consenting  to  the  amend- 
ment. 

The  Court  having  first  required  an  affidavit  that  the 
parish  of  West  Chilborough  lay  wholly  within  the  county 
of  Dorset,  permitted  the  amendment. 
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1808. 

Hunt  v.  Bridgeford.  ^^  ^ 

JDESTSeijt.  had  on  a  former  day  obtained  a  rule  nin  ,^^^^^ 

to  chance  the  venue  from  London  to  Lancaster  upon  Defendant'iif- 

the  usual  affidavit  that  the  cause  of  action  arose  in  LaU"  forthepurpoHe 

easier,  and  not  in  London,  or  elsewhere.  venne,*?oL 

untrue,  and 
the  cause  of  ac« 
Shepherd  Seijt.  shewed  cause^  upon  an  affidavit  that  tion  arisiDir  io 

the  cause  of  action  arose  in  Surry,' Middlesex,  and  London  than  that  in 

and  no  part  thereof  in  Lancaster,  or  elsewhere ;  and  that  ^^^^^  ^ 

the  action  was  brought  for  goods  sold  by  the  Plaintiff,  ^^'.^^^ 

residing  in  Middlesex,  and  delivered  to  the  order  of  the  venue  upon  the 

Defendant,  part  at  Cotton's  wharf  in  Surry,  and  the  resi-  dertakinify  m* 

due  in  Cripplegate,  in  London.    He  therefore  prayed,  that  25re.*to">e 

as  he  had  falsified  the  Defendant's  affidavit,  he  might  be  material  evi- 

,  .       ,  .  .  II-        dence  in  soom 

permitted  to  retain  the  venue,  without  an  undertaking  one  of  the 

to  give  material  evidence  in  London ;  and  he  cited  Gaii-  SJ^^we^'r'* 
land  V.  Champion,  7  T.  R.  205.  action  arobe. 

Best,  contra. 

Heath  and  Chambre  Js.  were  inclined  to  think  the 
undertaking  ought  to  be  required,  in  order  to  support  an 
uniformity  of  practice. 

Lawrence  J,  observed,  that  in  1  H.  BL  216.  French 
V.  Coppinger,  an  affidavit  that  the  cause  of  action  arose 
where  the  venue  was  originally  laid,  was  held  not  suffi- 
cient to  retain  the  venue,  without  an  undertaking ;  and 
the  practice  had  been  thought  so  essential,  that  in  order 
to  satisfy  the  exigency  of  a  particular  case.  Lord  Lough^ 
borough  C.  J.  considered  evidence  that  the  cause  of  action 
arose  in  France,  to  be  a  satisfaction  of  the  undertaking 

14  to 
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lfW)8.         to  give  material  evidence  in  London*     Gerard  v.  De  Roe' 
^v7^      6ecA,  1  H.  BL  280. 

»•  Cur.  adv.  vult. 

BltlDGEFOJlD. 

Mansfield  C.  J.  on  this  day  observed,  that  in  the 
case  of  Collins  and  Jacobs,  S  Bos.  8f  Pull.  579*  no  such 
undertaking  had  been  required,  and  although  the  subse- 
quent case  of  Clarke  v.  Reed,  1  New  Rep.  310.  might  in 
some  measure  seem  to  shake  the  authority  of  th^t  deci- 
sion, it  was  not  contrary  to  it;  for  the  chusing  of  t^p 
assignees  in  London  was  certainly  no  part  of  the  cause  of 
action,  but  a  subsequent  matter.  In  this  case,  it  would 
be  very  hard,  if  a  man  who  has  two  causes  of  action,  the 
one  in  Surry,  and  the  other  in  London,  should,  unless  he 
undertakes  to  give  evidence  in  both,  or  even  in  of 
those  counties  exclusively,  be  obliged  to  carry  his  cause 
to  be  tried  in  Lancaster.  The  object  of  the  undertaking 
was  only  to  give  such  evidence,  as  would  shew  the  false-' 
hood  of  the  affidavit  made  to  change  the  venue,  and 
since  that  had  been  done  here,  it  was  fit  that  an  alterna- 
tive undertaking,  to  give  material  evidence  either  in 
London  or  Surry,  should  be  held  sufficient  to  discharge 
the  rule.  The  alternative  must  not  include  Middle^ 
sex,  for  the  goods  never  came  to  the  Defendant's  hands 
there. 

Rule  discharged,  the  Plaintiff  under- 
taking to  give  material  evidence  in 
London  or  in  Surry. 
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Anscomb  v.  Shore.  Mo^so. 

THE  Plaintiff  prescribed  for  common  of  pasture  upon     Ifacommon- 
__  ^       11         1    1  .  .  erprescribesin 

Hampton  common  for  ail  cattle  levant  and  couchant  right  of  m  par- 

upon  his  ancient  messuage,  ^c.    as  appurtenant  thereto,  ^^  tobiTe 

and  declared  that  the  Defendant  was  bound  by  reason  of  ^°f  ^V  ^^^ 

■^  Defendant  for 

fais  occupation,  to  repair  the  fence  of  his  close  contiguous  Ub  benefit,  a 

to  the  common,  and  permitted  it  to  be  ruinous,  whereby  which  is  bene- 

the  Plaintiff's  cattle  escaped  into  the  close  for  defect  of  ^fJfL'ILf"  ^ 
■  commoneny 

fences,  and  the  Plaintiff  lost  the  use  of  them.     Another  another  com- 
moner, who 
count  stated  that  the  Defendant  had  taken  the  Plaintiff's  claims  by  a  sl- 

cattle  damage  feasant,   and  that  \%hile  he  was  still  in  tionin^r^"of 

possession  of  them,  the  Plaintiff  tendered  him  I Os.,  which  •notbertene- 
*^         •  '  ,  ment,  and  not 

was  a  reasonable  compensation,  and  requested  him  to  by  custom,  is 

restore  the  cattle;  and  although   the  Defendant  could  tentwita*^to 

and  ought  to  have  accepted  the  compensation,  and  re-  S[^L^* 

stored   the  cattle,  he  detained   the  same  until  he  had  ,.  ^^  •cWoa 

,  lies  agminst  one 

compelled  the  Plamtiff  to  pay  the  larger  sum  of  five  gui-  who  distrains 

neas  in  order  to  regain  the  possession  of  them.    The  De-  felLaiit,^r** 

fendant  pleaded  the  general  issue.     At  the  trial  of  this  >">Poundmgr 

.     .  them,  mstead 

cause  the  Plaintiff  called  four  witnesses,  inhabitants  of  of  accepting  a 

Hampton^  who  deposed,  that  all  inhabitants  in  Hampton  for^u^^da!^^" 

paying  church  and  poor,   had  a  right  to  turn  their  cattle  ^*§S- ^*"if "^^ 

upon  the  common.     He  was  proceeding  to  call  other' cattle  were  im- 

witnesses,  but  they  being  also  inhabitants,  the  Defendant 

objected  that  none  of  them  were  admissible^  upon  which  « 

the  Plaintiff  submitted  to  a  nonsuit. 


Sellon  Serjt.  on  a  former  day  had  moved  to  set  aside 
the  nonsuit  on  two  grounds.  1st,  That  he  was  entitled 
to,  recover  on  the  last  count :  but  the  Court  were  clear 
that  the  action  would  not  lie.  [Heath  J.  compared  this 
to  the  attempts  which  had  been  sometimes  made  impro- 
perly  to  introduce  the  action  for  money  bad  and  re- 

.  ceived; 
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1808.     ^  ceived;  if  it  could  be  permitted,  it  would  put  an  end  to 
^AmTcomj^       ^    special    pleading.]     2d,     Whatever   absurd    notions 
«•  these  witnesses  might  entertain   of  tbe  nature  of  their  . 

common  rights,  they  were  not  called  with  the  intent  to 
prove  a  general  common  right  in  all  inhabitants,  nor  any 
customary  right,  but  only  a  prescriptive  right  appurtenant 
to  a  particular  tenement,  and  in  such  a  case  it  is  no  ob"* 
jection  to  the  competency  of  a  witness,  that  he  is  a  com- 
moner in  respect  of  another  tenement.  The  Court 
granted  a  rule  mn  upon  this  ground. 

Shepherd  Serjt.  would  now  have  shewn  cause,  but  was 
stopped  by  the  Court. 

Best  and  Setlon  Serjts.,  in  support  of  the  rule,  admitted, 
that  in  a  case  where  right  of  common  was  claimed  by  cus* 
tom,  these  witnesses  could  not  have  been  heard ;  but 
where  the  claim  is  by  prescription,  in  right  of  a  particu- 
lar tenement,  insomuch  as  the  record  of  the  judgment 
could  not  be  evidence  for  or  against  them  in  any  actions  of 
their  own,  to  which  it  is  essential  that  both  parties  to  the 
record  must  be  the  same,  they  were  admissible  witnesses. 
The  question  merely  was,  whether  the  owner  of  the  adja- 
cent land,  or  the  commoner,  was  to  repair  thb  hedge. 
From  the  very  nature  of  the  interest,  it  cannot  lie  upon 
the  commoner  to  repair  it. 

The  Court  held,  that  the  question  to  be  considered  was 
whether  the  commoners,  having  a  common  interest  in  the 
preservation  of  this  hedge,  could  be  competent  witnesses 
for  each  other.  It  might  be,  that  no  one  was  bound  to 
repair  it.  It  might  be,  that  a  hayward  was  usually  paid 
by  the  commoners  to  keep  their  cattle  on  the  common. 
But  the  production  of  this  record  would  be  evidence  for 
another  commoner  that  the  occupier  of  the  adjacent  land 
was  bound  to  repair  this  fence.  The  commoner  there- 
fore 
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fore  would  derive  an  advantage,  by  exonerating  himself 
from  the  charge  of  maintaining  a  hayward,  if  he  could 
throw  on  this  Defendant  the  charge  of  repairing  the 
hedge,  and  consequently  he  was  interested  in  the  event 
of  the  suit,  and  properly  rejected. 

Rule  discharged. 


1808. 


Doe,  on  the  Demise  of  Sarah  Thwaites, 
Matthew  Need  and  Margaret  Ann  his 
Wife,  and  Thomas  Thom  ason,  v.  John  Over, 
Ann  Armstrong  Widow,' William  George 
Bates,  and  William  Gazeley. 

'T^HIS  was  an  ejectment  for  certain  messuages  in  Mid' 
dlesex,  tried  before  Mansfield  C.  J.  at  the  Sittings 
after  last  Hi/ary  term  at  Westminster,  when  the  jury  found 
a  verdict  for  the  Plaintiff  for  two-thirds  of  the  premises, 
subject  to  the  opinion  of  the  Court  upon  the  question,  • 
whether  the  Plaintiff's  lessors  were  entitled  to  any  and 
what  proportion  of  them,  under  the  circumstances  of  the 
foUowiog  case. 

Thomas  Cox,  being  seised  in  fee  of  the  premises,  as  a 
purchaser  thereof,  by  his  will  duly  attested,  ^'  devised,  and 
•bequeathed  all  such  property  as  he  should  be  possessed  of 
at  his  decease,  (except  his  freehold  estates,)  to  his  wife 
Maty  Cox  as  to  be  her  sole  property.  And  he  gave  to 
her  all  his  freehold  estates  during  her  natural  life,  and  at 
her  decease  to  be  equally  divided  amongst  the  relations  on 
his  side.  And  he  did  at  present  desire  his  wife  to  give  to 
his  nearest  relaium  on  his  side  Ave  pounds,  to  be  paid  to 
him  by  her  soon  after  his  decease."  The  testator  died, 

testator,  leaving  a  sod,  tbe  son  was  held  not  entitled  to  a  share,  at 

leaving 


Mug  so. 


Under  a  de> 
vise  of  freeliokl 
property  to  tkt 
relatumB  on  tii|f 
sidf,  all  those 
shall  take  vrho 
would  be  en- 
titled to  per- 
sonal estate 
under  the  sta- 
tute of  distri- 
butions. 

As  well  in 
the  maternal, 
as  in  the  pater- 
nal line. 

And  the  de^ 
▼ise  speaks,  at 
the  time  of  the 
tesUtoi's 
death,  not  at 
the  time  of 
framing  the 
devise. 

Therefbrel 
one,  who  was 
related  in 
equal  degrae 
at  the  time  of 
making  the 
will,  having 
died  before  the 
a  relation. 
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leaving  bis  widow  surviving  him,  and  his  nearest  rela« 
tions,  three  first  cousins,  viz.  Mrs.  Barrett  his  father's 
sister^s  daughter,  and  AymtDorth  Thtmites,  and  Ann 
ThvoaiteSf  his  mother's  brother's  children.  The  two 
latter  died  during  the  life  estate  of  the  testator's  widow. 
When  the  testator  died,  his  heirs  at  law  were  Mrs.  Bar- 
rett and  John  Giffbrd,  Mrs  Barretts  sister's  son :  Sarah 
Thwaites  and  Margaret  Ann  Need,  t^A^o  of  the  lessors, 
were  the  heirs  at  law  of  AifusKorth  Tliwaites ;  and'  T7/o- 
mas  Thomason,  the  other  lessor,  was  the  heir  at  law  oiAun 
Thwaites. 


^  Best  Seijt.  in  support  of  the  verdict,  observed,  that 
the  word  **  relations,"  considered  by  itself,  takes  in  all 
who  are  in  equal  degree,  and  must  alike  comprehend  the 
maternal  and  paternal  line,  llie  words  ^'  on  my  side" 
create  a  necessity  of  contrasting  some  one  class  of  rela- 
tions with  another  ;  but;  the  obvious  meaning  is,  that  the 
testator  meant  to  contrast  his  own  relations,  both  mater- 
nal and  paternal,  with  those  of  his  wife,  to  whom  he  had 
absolutely  bequeathed  all  his  personal  estate ;  and  there- 
fore, contemplating  that  it  would  probably  go  to  her  re^ 
lations,  he  directs  that  his  freehold  estates,  which  also  he 
had  given  her  for  her  life,  shall  after  her  decease  be  di- 
vided amongst  the  relations  on  his  side.  It  is  plain  that 
he  did  not  mean  to  die  intestate  as  to  this  property,  he 
has  peculiarly  excluded  the  heir  at  law  by  the  word' 
"  relations;'*  and  thjB  words  "  equally  to  be  divided,*' 
clearly  shew  that  the  testator  destined  the  estate  to  more 
than  one,  and  therefore  did  not  mean  to  confine  it  to  his 
,  father's  sister's  daughter.  Anon.  1  P.  Wms.  327.,  where 
one  devises  his  personal  estate  to  his  relations,  without 
saying  what  relations,  it  shall  go  to  all  such  as  would  take 
by  the  statute  of  distributions.  Therefore  by  relations 
generally,  are  meant  the  nearest  relations.  Davis  v. 
Baifley,  1  Fes.  84.    Pyot  v.  Pyot,  1  Fes.  336.    There  it 
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^'as  a  devise  of  real  and  personal  estate  to  the  nearest 
relation  of  the  testatrix  of  the  name  of  Pyot,  and  the  ar- 
gument in  favour  of  the  heir  at  law,  drav^n  from  the 
uncertainty,  was  much  pressed  ;  Lord  Hardmcke,  Chan- 
cdlor,  said, ''  A  devise  is  never  construed  absolutely  void 
for  uncertainty,  but  from  necessity."  He  admitted  '^  that 
if  there  were  a  necessity  to  take  the  devise  to  relate  to  a 
single  person,  there  might  be  such  uncertainty  there, 
{but  he  did  not  take  it  so,  but  held  that  relation  was 
iiomen  collectivum,  as  much  as  heir  or  kindred.*^  Here 
that  difficulty  does  not  exist,  for  the  devise  is  to  rela- 
tions, in  the  plural,  and  where  the  testator  means  to 
give  a  legacy  to  one,  he  uses  the  word  relation  in  the 
singular.  The  case  of  Taylor  v.  Sayer,  Cro.  EL  743. 
which  was  a  devise  to  his  issue,  and  held  void,  is  noticed 
by  Bridgman  C.  J.  in  the  case  of  Bate  v.  Amherst,  T. 
Ray.  83.  and  is  denied  to  be  law.  In  Wild's  case, 
6  Co.  !?•  b*  it  was  held  that  a  devise  to  a  man  ''  and  his 
children"  should  have  ^iven  an  estate  tail  to  the  father, 
if  no  children  had  been  in  esse,  but  that,  the  children  be- 
ing in  esse,  all  the  issue  took  a  joint  estate  for  life.  Crof- 
ley  V.  Clare^  Amb.  397.  was  a  devise  of  freehold  to  de- 
scendants, and  Sir  Thomas  Clarke,  M.  R.  held  it  to  ex- 
tend to  all  who  proceeded  from  the  body,  and  said  that 
the  Court  had  no  other  rule  to  go  by,  than  the  statute  of 
distributions,  for  expounding  the  word''  relations." 


1808. 
Dob  dem. 

THWAITKi 

andOUren 

Over 
and  Otberv. 


HeyvDood  Serjt.  contri.  Either  the  devise  is  to  be 
restricted  to  the  reltiiions  ex  parte  patemA,  or  is  wholly 
void  for  uncertainty.  A  bequest  of  personal  property 
^  to  relations"  would  have  been  void  for  uncertainty  be- 
fore the  statute  of  distributions,  and  now  the  analogy 
from  that  act  is  only  applied,  because  a  court  of  equity 
considers  such  a  bequest  as  an  intestacy.  But  another 
step  must  be  gained,  before  the  same  rule  can  be  ap- 
j^Ued  to  real  estate*    For  there^  unless  it  is  clearly  shewn 

by 
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by  the  devise  who  shall  have  the  estate,  the  heir  shall  have 
it.     In  the  case  of  Pt/at  v.  Pyot,  Lord  Hardwicke  waa 
glad  to  avail  himself  of  something  arising  upon  the  face 
of  the  willy  in  order  to  solve  the  difficulty,  and  said, ''  as  the 
"  testator  has  by  the  word  relations  indicated,  by  tlie  aid 
**  of  the  statute^  to  whom  his  porsonal  property  shall  go, 
^  we  will  follow  that  indicatic^  of   his  will,  and  give 
*'  the  real  estate  to  the  same  persons.''    But  no  such 
clue  is  afforded  here,  for  there  is  no  bequest  of  personal 
property  to  his  relations.     The  words  ''  on  my   side" 
render  the  devise  yet,more  uncertain.    The  testator  evi« 
dently  means  to  exclude  some  persons,  and  either  they 
most   be    bis  maternal  relations,    or  the  uncertainty   is 
complete.    The  cases  upon  real  estate  devised  to  ^*  re- 
lations" are  few.  3  July  1 732,  by  the  Master  of  the  Rolls, 
—Under  a  limitation  to  the  family  of  J.  S.  the  real  estates 
descend  to  the  heir  at  law,  the  personal  estate  goes  to  the 
next  of  kin.    MS.  noiCj  probably  of  the  late  Mr.  Cox,  but 
the  decree  of  that  day,  upon  search,  has  not  been  found. 
Roach  V.  Hammond,  Prec.  Chan.  401.,  was  a  devise  of 
real  and  personal  estate  to  ''  relations ;"  but   the  rela- 
fions  filed  a  bill  for  the  personal  estate  only,  which  shews 
they  did  not  think  themselves  entitled  to  the  real  estate. 
[MansfUld  C.  J.  observed,  that  equity  was  the  proper  juris- 
diction for  the  recovery  of  the  personal   property,  but 
unless  the  real  estate  was  burthened  with  some  trust,  the 
Plaintiff  would  resort  to  a  court  of  law  to  recover  it  in 
ejectment :  therefore  no  inference  could  be  drawn  from 
this  case.]    '^  Cambridge   Spring  Assizes    1806,   before 
Grose  J.  Doe,  on  the  Demise  of  Lincoln,  v.  Flower  and 
Others.  Ejectment  for  divers  messuages  brought  by  the  heir 
at  law  against  the  devisees  in  possession  under  the  will  of 
Robert  Farthing,  upon  the  ground  that  there  was  such 
uncertainty  as  to  avoid  the  devise,  which  was  **  to  my 
"  brother  and  wife  for  their  joint  lives,  and  after  their 
<'  decease,   to  be  equally  divided  between  my  relatians 

''  and 
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^  aDd  their  relations.''  The  wife  died  first;  upon  the 
testator's  decease,  Robert  Castle,  the  brother,  who  was 
executor,  possessed  himself  of  the  title  deeds.  The 
Plaintiff  obtained  a  verdict,  and  enteied  into  possession. 
The  case  was  not  afterwards  moved.  He  then  filed  a 
bill  against  the  executors  of  Robert  Castle,  to  get  posses- 
sion of  the  title  deeds.  The  Defendants,  in  their  answer, 
declare  their  readiness  to  obey  the  order  of  the  Court, 
and  upon  the  hearing  before  the  Master  of  the  Rolls,  on 
the  lOih  of  Jul^  1807,  a  decree  was  made  that  they 
should  accordingly  give  up  the  deeds."  In  the  case  of 
Crossley  v.  Clares  Sir  Thomas  Clarke  thought  the  word 
''  relations"  was  too  large  for  a  devise,  unless  the  sta- 
tute could  be  called  in  aid.  In  ChapmarCs  case,  Jiyer^ 
333.,  the  doctrine  of  real  estates  is  well  explained.  The 
words  there  were,  '^  I  will  the  house  that  T.  Chapman 
liveth  in,  to  him,  and  he  to  pay  to  C.  C.  3/.  6s,  Sd.  and 
else  to  remain  to  the  house.  Provided  always,  that  the 
houses  be  not  sold,  but  go  unto  the  next  of  the  name  and 
blood  that  are  males."  And  it  was  held  that  the  son  of 
Thomas  took  an  estate-tail ;  and  that  by  the  word  "  house" 
the  family  was  intended,  and  the  most  worthy  and  oldest 
person  of  the  family.  The  safe  rule  then  is,  that  upon 
such  a  devbe  of  personal  estate,  the  law  for  the  distribu- 
tion of  personal  estate  shall  attach,  but  that  the  law 
which  r^ulates  the  descent  of  real  estate  shall  attach 
upon  a  similar  devise  of  real  estate.  And  the  premises 
in  question  must  therefore  descend  to  the  paternal  heir. 
No  case  has  been  cited  in  which  the  statute  of  distribu- 
tions has  been  called  in  aid  to  interpret  a  will  which  dis* 
poses  of  real  estate  only,  and  such  an  interpretation 
would  introduce  a  course  of  descent  unknown  to  the 
law. 


1808. 


DoBdem. 
Thwaitss 
and  OtbtfB 
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Best,    in  reply.      The    rules  of  descent  will  remain 
wholly  unaltered  by  the  construction  contended  for:  the 

statute 
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statute  18  relied  on  only  to  interpret  the  descriptio  persona. 
If  the  word  '^  relations  **  is  property  so  construed  with 
reference  to  one  description  of  property^  it  must  bear 
the  same  meaning  with  reference  to  ail  other  descrip- 
tions of  property.  In  the  case  of  Pyot  v.  Poyi,  both 
sorts  came  under  consideration:  and  the  case  of  1732, 
if  at  all  applicable,  must  be  considered  as  over-ruled  by 
that  decision,  but  it  does  notappear  what  were  the  words 
of  the  will  there.  The  five  pounds  are  given  clearly  to 
a  male,  and  he  roust  be  the  nearest  relation;  if  then 
Ayntworth  Thwaites  was  entitled  to  this,  as  the  Defend- 
ant has  contended,  it  would  be  inconsistent  that  in  one 
part  of  the  will  ''  relation"  should  mean  a  cousin  ex 
parte  matemd,  and  in  the  next  clause  should  be  deemed 
to  exclude  him.  If  that  bequest  is  collective,  this  case 
completely  coincides  with  that  of  Pt/ot  v.  Pyot,  and  calls 
in  aid  the  statu^te  to  explain  who  are  **  the  relations , "  for 
the  purpose  of  taking  the  legacy,  and  so  points  out  to 
whom  the  freehold  property  shall  go.  The  case  in  Dyer 
does  not  apply,  for  there  it  was  plain  the  testator  meant 
thai  his  property  should  not  be  divided,  but  should  re- 
main entire  to  the  head  of  his  family.  The  case  of  Doe 
T.  Flower  was  a  mere  nin  prius  decision,  and  ought  not 
to  overthrow  well  established  authorities:  it  was  also 
meterially  distinguishable,  for  there  was  no  personal  pro- 
perty to  introduce  the  assistance  of  the  statute  of  distri- 
butions. That  devise  too  might  well  be  void  from  un- 
certainty, being  much  more  disputable  than  this,  for  it 
might  be  contended  to  comprehend  any  or  all  of  five  fa- 
milies, the  testator's,  his  brother's,  who  might  be  only 
his  half-brother,  and  his  wife's,  as  well  on  the  father's  as 
on  the  mother's  side.  It  is  not  true  that  in  the  cases 
cited,  there  has  been  a  quasi  intestacy:  the  statute  of 
distributions  has  been  called  in,  not  to  supply  the  will, 
but  to  interpret  it. 


Cur.  adv.  vult. 
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Mansfield  C.  J.  now  delivered  the  opinion  of  the 
Conrt. 

(After  referring  to  ^he  language  of  the  will,)  Per- 
haps the  strongest  argument  against  the  devise,  is,  that 
it  is  uncertain.  The  question  here  turns  upon  the  ex- 
pression '^  rdations  on  my  side :"  the  testator  has  not  in 
this  passage  said ''  my  nearest  relations.''  In  another  part 
he  gives  five  pounds  to  his  nearest  relation.  The  state 
of  the  family  does  not  throw  much  light  upon  this  latter 
clause;  but  we  may  guess  that  he  mean  Aynsworih 
Thmiiies,  who  was  his  nearest  male  relation.  If  in  the 
latter  part  he  meant  him,  the  word  '^  nearest "  equally 
applies  to  the  other  maternal  cousin  in  the  same  degree, 
who  is  one  of  the  lessors  of  the  Plaintiff,  which  is  an 
argument  against  rejecting  the  maternal  line.  Now  al- 
though relation  is  a  word  of  very  vague  and  general  im- 
port,  yet  it  has  obtained  a  certain  degree  of  ascertained 
meaning  in  the  courts  where  questions  of  this  sort  have 
arisen  with  respect  to  personal  property;  that  is,  it 
means  those  who  are  entitled  to  take  as  relations  under 
the  statute  of  distributions.  This  rule  of  interpretation 
has  been  adopted  to  controul  the  more  extensive  and  lax 
^ense  of  the  word.  The  temr  then  having  obtained  this 
construction  in  courts  of  equity,  I  do  not  pee  why  it 
should  not  obtain  the  same  construction  in  courts  of 
law ;  and  if  so,  the  consequence  is  clear,  that  the  three 
first  cousins  who  were  living  at  the  time  of  the  testator's 
death,  are  entitled  to  take.  Pyot  v.  Pj/ot  is  a  strong  case, 
and  goes  to  a  length  which  rather  startled  me  at  first.  I 
did  not  before  know  that  relatioii  was  nomen  multitudinis, 
and  to  be  applied  to  kindred  in  die  plural  as  well  as  in 
the  singular,  but  Lord  Hardwicke  says  it  is.  There  is 
no  difference  between  that  case  and  this,  except  that 
there  the  will  distributed  personal  as  well  as  real  pro- 
perty. Adopting  this  sense  of  the  word,  1  neither  see 
any  other  persons  who  are  entitled  to  take,  nor  such  a 
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degree  of  uncertainty  as  to  prevent  the  devise  from 
taking  effect*  The  words  *^  on  my  side,"  cannot  exclude 
the  oiatemal  relations,  for  it  is  impossible  to  contend 
that  the  mother  is  not  as  nearly  related  to  the  devisor, 
and  as,  much  on  his  side,  as  the  father  and  the  paternal 
relations.  In  respect  to  the  proportion  which  the  Plaintiff 
is  to  recover,  the  devise  speaks  at  the  time  of  the  testa- 
tor*s  death  :  there  are  cases  where  estates  have  passed 
away  from  the  children  of  the  eldest  son.  Suppose  a 
devise  to  A,  for  life,  remainder  to  his  first  and  other  sons 
in  tail  male ;  if  the  first  son  of  A.  dies  in  the  testator's 
lifetime,  his  son  cannot  take.  Various  reasons  have  been 
given  why  after-purchased  estates  should  not  pass  by  a 
devise,  but  I  do  not  understand  that  the  true  reason  is, 
because  the  devise  is  supposed  to  speak  at  the  time  when 
it  is  penned.  Lord  Mansfield  said,  a  will  was  an  appoint- 
ment to  uses,  and  therefore  could  not  operate  on  that 
which  was  not  then  in  seisin.  John  Gifford  is  not  enti* 
tied  to  any  share,  he  is  too  remote,  and  the  verdict  must 
stand  for  two-thirds  of  the  premises. 

Postea  to  the  Plaintiff, 


3/iiy  50. 


Williams  v.  Nunn  and  Another. 


an 


Jf  a  trader,  .  HPHIS  was  an   action   of  trover,  brought  under 
^^X^^'srirl         ^'■^^^  ^f  ^^^  Court  of  Chancery,  to  try  the  validity 

land,  comcx  to  of  a  Commission  of  bankrupt,  which  had  issued  against  the 

England  on  bu- 

siiicsSf  and 

again  quits  tliis  country  to  avoid  an  arrest  by  a  creditor,  it  is  snch  a  departing  the  realm 

as  to  constitute  an  act  of  bankruptcy. 

An  intent  to  delay  a  creditor  makes  the  leaving;  the  realm  or  dwelling-house  an  act  of 
bankruptcy :  it  is  not  necessary  that  a  creditor  should  actually  be  delayed. 

A  trader  in  London  purchases  goods  to  be  sold  by  A.  and  £.,  partners  in  trade  in  Dnb* 
liUy  and  charges  them  to  A.  and  B.  at  prime  cost ;  this  creuU.'A  a  debt  due  from  B.  iu 
JCfigUmdf  and  makes  him  a  trader  here. 

Plaintiff. 
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Plaintiff.    Upon  the  trial  of  the  cause  before  Chambre  J.  1808. 

at  Guildhall^  at  the  Sittings  after  last  Michaelmas  term,  it 
appeared  that  the  Plaintiff  had  originally  been  partner  in 
trade  in  London  with  a  person  named  Morgan^  under  the 
Arm  of  Morgan  and  Williams  ;  that  this  partnership  had 
been  dissolved,  and  an  agreement  entered  into  between 
the  parties,  to  the  effect  that  Morgan  should,  from  that 
time  forward,  carry  on  trade  in  London  upon  his  own 
sole  account,  and  that  the  Plaintiff  should  establish  and 
conduct  a  house  of  trade  in  Dublin^  under  the  firm  of 
Williams  and  Morgan^  in  the  profits  of  which  Morgan 
should  equally  participate  ;  that  all  goods  ordered  by 
Williams  to  be  purchased  by  Morgan  in  England^  and 
sent  by  him  for  the  use  of  Williams  and  Morgan^  to  be 
sold  in  Dublin,  should  be  charged  by  Morgan  to  the  firm 
of  Williams  and  Morgan  at  the  prime  cost  only.  It  did 
not  appear  that  the  creditors  in  general  were  ever  ap- 
prized of  this  alteration.  The  Plaintiff  having  come 
over  to  London  for  the  purpose  of  making  some  arrange- 
ment with  his  creditors,  was  informed,  a  few  days  be- 
fore the  time  x^hich  he  had  fixed  for  a  meeting  with 
them,  that  a  person  named  Clarke  was  about  to  arrest 
bim  on  the  following  day.  Clarke  had  furnished  to  the 
order  of  Morgan,  goods,  which  had  been  sent  to  Williams 
and  Morgan  for  sale,  Clarke  knowing,  when  he  accepted 
the  order,  that  they  were  destined  for  Williams  and 
Morgan,  and  having  credited  them  in  his  books.  Afar' 
gan  sent  the  goods  to  Williams  and  Morgan  without 
charging  any  profit  on  them.  I1ie  Plaintiff,  in  conse- 
quence of  this  intimation,  immediately  returned  to  Dub' 
lin,  to  avoid  being  arrested.  During  the  whole  of  his 
residence  in  Dublin,  he  had  continued  to  keep  his  for- 
mer house  in  London,  his  name  was  upon  the  door,  and 
his  wife  and  family  had  continually  resided  in  it.  Best 
Serjt.  for  the  Plaintiff,  contended  that  this  was  no  act 
of  bankruptcy.  1.  Because  the  Plaintiff  not  being  do- 
ll 2  miciled, 
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1808.  miciledy   nor  carrying  on  trade  in  this  country,   but  in 

Ireland,  could  not  be  said  to  depart  the  realm,  by  re- 
turning to  Dublin.  And,  2.  That  whether  he  were  do« 
miciled  in  England  or  not,  still,  as  the  goods  had  never 
been  ordered  from  Clarke  by  Williams^  but  by  Morgan 
only  on  his  sole  account,  Williams  was  not  indebted,  and 
therefore  his  flight,  in  order  to  avoid  an  arrest  by  Clarkep 
was  not  an  act  done  to  the  intent  or  whereby  his  credi- 
tor should  or  might  be  delayed,  for  that  it  was  done  with 
intent  to  avoid  an  illegal  and  vexatious  proceeding;  and 
no  creditor  of  Williams  was  in  fact  delayed  by  it,  which 
was  an  ingredient  necessary  to  constitute  an  act  of  bank- 
ruptcy. Chambre  J.  directed  the  jury,  that  the  act  of 
bankruptcy  by  departing  the  realm,  mentioned  in  the 
statute,  'had  no  connection  with  commit^ng  an  act  of 
bankruptcy  by  departing  from  the  dwelling-house;  thai 
the  statute  was  not  restrained  to  such  persons  only  who 
reside  here;  but  extended  to  all  natural -bom  subjects; 
it  was  not  material,  therefore,  whether  Williams  had  a 
residence  here  or  not,  provided  he  was  here,  having 
dealings  with  his  creditors:  and  if  they  believed  th« 
evidence,  here  was  a  departure  for  the  express  pur- 
pose of  avoiding  the  creditors.  That,  looking  at  the 
situation  of  the  parties,  and  their  partnership,  it  was  im- 
material whose  name  was  in  the  firm,  the  goods  were 
furnished  by  Clarke  on  the  account  of  Williams  and 
Morgauj  for  the  Dublin  trade ;  that  there  was  no  reason, 
therefore,  to  restrict  the  creditor  to  the  funds  of  Morgan 
only,  but  that  he  had  a  right  to  resort  to  the  Dublin 
house  for  payment.  The  jury,  under  this  direction, 
found  a  verdict  for  the  Defendants. 

Best  Serjt.  having,  in  Hilary  term  last»  obtained-a  rule 
ftisifor  a  new  trial,  upon  both  the  grounds  which  were 
urged  upon  the  trial,^ 

Shepherd 


IN  THE  FOBTY-EIGHTH  YeAR  OP  GEORGE  111.  273 

Shepherd  and  Vaughan,  Serjts.,  on  a  former  day,  in  1808. 
shewing  cause  upon  the  first  point,  relied  on  the  siutho* 
rities  of  Dodsworth  v.  Anderson^  T.  Ray.  375.  Bir4  ▼• 
Sedgwick,  1  Salk.  1 10.  Expatie  Smith,  Cowp.  402.  Ex 
parte  Williamson^  1  Atk.  82.  and  Alexander  ▼.  Faugluim 
Cawp.  398.  In  discussing  the  second  point  they  com- 
mented on  the  words  of  the  statutes  13  Eliz.  c.  7.  s.  1. 
15  Jac.  I.e.  15*  s.  2.  and  21  Jac,  1.  c.  19*  and  the  cases 
of  Fowler  v.  Padget,  7  T.  Rep.  509.  Garratt  v.  Moule 
5  r.  Rep.  575.  Barnard  v.  Faughan,  8  T.  Rep.  149. 
and  IngUi  v.  Grant,  5  T.  Rep.  530. 

Be$t,  Clayton,  and  Onslow,  Serjts.,  in  support  of  the 
rule,  relied  upon  the  same  arguments  on  which  the  rule 
bad  been  obtained,  and  on  the  authority  of  the  four  last 
mentioned  cases. 

They   also  cited   the  case  of  Aldridge  and  Another      Whether  a 
V.  Ireland,  B.  JR.  Easter  term  24  Geo.  3.,  which  was  dwdhngSioiwc 

«*  An  action  of  trover,  tried  before  Lord  Mannjield  C.  J.  *>«  accompani- 

•^  ed  with  aD  m- 

''   and  brought  by  the  assignees   of  a   bankrupt  to  re-  tent  to  delay « 

'^  cover  against  the  sheriff  of  Somersetshire  the  value  of  nnestion  of 

**  certain  goods  sold   under   an   execution    against  the  to^J^j*''"'^ 

**  bankrupt*    Lee,  Cooper,  Enkirte,  and  Bower,  shewed  aU  the  circum- 

*^  cause  against  the  new  trial.     Peck/iamwad  Russel  conr      if  it  be  not 

*'  tra.    Two  points  were  made  in  the  argument ;   1st,  J^^3ch  i"^ 

**   Whether  trover  would   lie  in   this    case  against  the  tent,  it  is  no 

.  ,  act  of  bank* 

''    sheriff,    the  goods    having   been  duly    taken    by  the  ruptcy. 

'^  sheriff  and  sold  by  him  before  the  commission.     2d9 

'^  Whether  there  was  in  this  case  any  act  of  bankrupt* 

*'  cy.      At  the  trial  it  was  considered,  and  at  the  time 

''  of  shewing  cause  it  appeared  by  the  affidavit  of  the 

*^  Defendant   upon  which  the  rule  was  moved,  that  the 

"  sheriff  was  indemnified  in  this  action  by  Clinton^  the 

**  judgment  creditor,    and  therefore  the  first  point  was 

*'  not  material.     On  the  2d  point,  Lord  Man^ld  stated 

**  the   evidence :    the   material    facts   were,  that  Alice 

U  3  "  Wall, 
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ld08.  ''  fVall,  the  bankrupt,  being  indebted  to  Clinton^  her 
"  brother-in-law,  executed  ~  a  warrant  of  attorney  to 
''  confess  a  judgment,  in  which  were  included  several 
'^  l^ills  for  which  Clinton  was  liable,  but  which  were  not 
''  then  due ;  that  Clinton  sent  an  execution  down  to  the 
'^  bankrupt's  house  at  Bath^  where  she  carried  on  her 
''  trade,  and  fook  possession  of  all  the  stock.  Alice  Wall, 
'^  on  the  Sunday  afternoon,  two  days  after  the  execution, 
''  told  her  ^servants  that  she  was  going  to  London f  to 
<<  persuade  her  brother  to  withdraw  the  execution  ;  and 
*^  that  if  any  person  inquired  for  her,  he  was  to  be  di- 
"  reeled  thither  :  and  she  set  oflF  for  London  that  after- 
*'  noon,  came  to  the  house  of  her  brother,  was  visible 
*'  there,  and  twice  arrested.  A  letter  of  Alice  Wall 
*'  was  read,  which  had  been  written  before  she  left 
*^  Bath,  and  was  directed  to  Clinton^  slating  that  the 
*^  Bath  bankers  refused  any  longer  to  discount  her  bills, 
^'  and  that  she  had  no  means  of  raising  a  guinea,  and 
''  inquiring  of  him  what  she  should  do.  A  letter  from 
"  Clinton  was  also  read,  (which,  it  was  admitted,  could 
«  ''  not  be  evidence,  but  on   the  supposition  tliat  this  was 

'*  really  the  defence  of  Clinton,  and  that  the  sheriff  was 
"  merely  nominal,)  in  which  he  informed  one  of  her 
*^  creditors  that  his^  sister  had  committed  an  act  of  bank- 
'^  ruptcy  by  leaving  her  house,  and  desired  that  person 
**  to  become  the  petitioning  creditor,  and  to  go  directly 
'^  to  Bath,  where  he  would  find  Clintons  attorney. 
''  The  jury  found  that  there  was  an  act  of  bankniptcy, 
^*  and  gave  a  verdict  for  the  Plaintiffs  to  the  amount  of 
"  tlie  goods. 

^'  The  first  point  was  now  again  insisted  upon,  as  well 
'^  as  the  second,  on  behalf  of  the  Defendant. 

Sheriff,  in  «'  Lord  M  ANSFiKLD  C.  J.     If  this  were  really  the  case 

titled  to  the       "  of  a  sheriff,  who  had  acted  fairly  under  a  writ,  with- 
SeColI^u*^     "  ^^^  ^^^ic®  of  any  act  of  bankruptcy  committed,  there 

''are 
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'^  are  several  rules  establbhed  in  the  case  of  Cooper  ▼.         1808. 

**  Chittyf  I  Burr.  £0.  for  his  protection ;  but  if  the  she- 

"  riff  voluntarily  takes  a  part,  and,  either  before  or  after 

*^  the  goods  sold,  elects  to  which  party  he  shall  pay  the 

''  money,  and  receives  either  an  express  or  implied  in- 

''  demnity,  (for  either  is  sufficient,)  he  must  resort  to 

^'  that  party  for  his  security  in  case  he  has  acted  wrong, 

*^  and  is  mistaken.     It  was  taken  for  granted  at , the  trial, 

''  that  the  sheriff  had  notice  of  the  commission,  and  had 

^'  his  indemnity,  or  might  have  had  it,  and  that  he  was 

^'  nominal  only ;  if  that  is  not  so,  it  may  be  a  ground 

''  for  a  new  trial,  because  the  whole  proceeded  on  that; 

**  supposition :  but  it  appears  now  from  the  affidavits, 

''  that  he  was  actually  indemnified.    The  material  ques- 

'^  tion  is,  as  to  the  act  of  bankruptcy ;  I  thought  it  very 

^*  doubtful  at  the  trial,  and  I  think  so  still.     It  is  a  ques- 

'^  tion  for  the  jury,    with  what  intention  she  left  her 

''  house ;  and  it  is  a  very  strong  circumstance  that  be* 

"  fore  she  went,  she  left  word  with  her  ^rvants  for 

'^  what  purpose  she  was  going,  and  directed  all  persona 

''  to  seek, for  her  at  the  place  where  she  actually  was. 

''  WiLLES  J.  thought  that  the  facts  stated  did  not 
''  amount  to  an  act  of  bankruptcy :  the  truth  of  the  ac- 
''  count,  and  her  being  actually  arrested  upon  that  in^* 
"  formation,  contradicted  the  notion  that  she  went  to 
"  avoid  her  creditors. 

''  AsHHURST  J.  thought  that  there  was  no  intention 
'^  of  leaving  JSaM,  for  the  purpose  of  delaying  her  cre- 
'^  ditors;  and  though  she  never  afterwards  returned 
'^  thither,  yet  if  she  went  for  the  purpose  of  settling  the 
*^  business  with  her  brother,  her  not  returning  could  not 
**  make  that  to  be  an  act  of  bankruptcy,  which  was 
^'  not  so  originally. 

U  4  *^  BULLER 
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180S.  '^  BuLLER  J.    When  a  leaving  of  the  house  is  or  is 

''  not  an  act  of  bankniptcy,  must  depend  on  all  the  cir- 
'^  cumstances.  Tlie  going  to  a  distant  place  among 
''  strangers  may  be  an  act  of  bankruptcy,  though  the 
''  party  be  visible  there:  the  going  only  to  the  next 
'<  house  may  be  an  act  of  bankruptcy,  if  the  party  is 
*^  not  visible;  there  -is  no  line  to  be  drawn,  without 
''  knowing  the  circumstances.  The  intent  must  be 
''  collected  from  them.  The  circumstances  here  are 
''  strong  to  shew  that  she  left  her  house  really  with  the 
''  view  which  she  expressed,  and  I  think  that  was  not  an 
'^  act  of  bankruptcy. 

"  Rule  absolute  for  a  New  Trial, 
*'  on  Payment  of  Costs." 

Mansfield  C.  J. ,  observed  that  this  case  materially 
differed  from  that  in  which  it  was  first  cited,  of  Fowlet 
V.  Padget:  there  the  bankrupt  absented  himself  for  teii 
days,  and  many  creditors  called  with  bills,  and  could  not 
find  him.  Here  it  appeared  that  the  creditor  had  only  to 
'  call  at  her  house,  in  order  to  know  where  she  was,  and  to 
be  enabled  to  get  a  writ,  and  arrest  her  at  her  brother's 
house  in  London, 

Chambre  J.  remarked,  that  it  miglU  be  collected  from 
the  language  of  Willes  J.  in  this  case,  that  the  creditor 
had  actually  called  at  her  house  at  Bathf  and  not  finding 
her  there,  had,  by  the  direction  which  he  there  obtained, 
followed  her  to  London,  and  arrested  her. 

Cur.  adv.  vult. 

.  Mansfield  C.  J.  on  this  day  delivered  the  opinion  of 
the  Court. 

Although  Lord  Kenyon  once  hastily  determined 
that  there  must  be  some  proof  of  avoiding  or  delaying 
a  creditor,  yet  in  a  subsequent  case,  which,  came  before 
me  at  Chester,  where  the  same  point  arose,  and  I  ruled 
it   contraiji    a    new  ^'urial  was    afterwards  moved  for 

in 
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in  the  Court  of  King's  Bench  upon  die  authority  of  Fow^  1806. 
ler  V.  Padget;  and  the  Court  would  not  even  grant  a  rule 
fdsL  In  the  case  recently  decided  of  Roiertson  v.  Liddell, 
9  E€uif  487.  it  was  determined,  that  in  order  to  constitute 
an  act  of  bankruptcy  by  keeping  house,  it  was  sufficient 
to  shew  that  the  bankrupt  intended  to  delay  his  creditOf8> 
without  shewing  that  any  delay  actually  was  occasionecT; 
and  that  decision  is  applicable^  here.  As  to  the  other 
question,  Whether  the  Plaintiflf  is  to  be  considered  so  far 
subject  to  the  bankrupt  law  of  this  country,  as  to  be  ca« 
paUe  of  committing  an  act  of  bankruptcy  by  leaving  the 
realm?  it  does  not  exactly  appear  how  long  he  was 
here,  befoie  he  again  returned  to  Ireland ;  but  on  the 
facts  of  this  case,  he  is  as  little  a  resident  out  of  this 
country,  and  as  little  entitled  to  take  that  objection,  as 
can  well  be  supposed.  Here  the  persons  who  composed 
the  firm  of  Morgan  and  Williams  continued  partners 
tkirottghout,  they  never  for  a  moment  ceased  to  be  part- 
ners: the  only  change  was,  that  they  substituted  the 
trade  in  Ireland  for  that  in  England.  In  consequence  of 
this  trading  a  debt  becomes  due.  It  is  impossible  to  ar- 
gue with  success  that  this  is  not  the  debt  of  IVilliams. 
Even  if  Williams  had  never  been  known  here  as  a  part- 
ner, but  it  had  afterwards  appeared  that  he  was  a  part- 
ner, and  that  the  trade  was  carried  on  for  the  joint  be- 
nefit of  both,  there  could  be  no  doubt  of  his  liability. 
But  the  dade  is  carried  on  expressly  for  Williams  and 
Morgan.  Although  Morgan  acts  in  this  country,  it  is 
not  for  himself  alone,  but  for  Williams  and  Morgan^ 
Where  then  does  the  debt  arise  ?  Evidently  in  England. 
The  Plaintiff  comes  to  England^  he  lives  a  great  part  of 
the  year  in  England^  his  family  is  here,  he  comes  hither 
in  consequence  of  his  embarrassments,  for  the  purpose  of 
settling  his  affairs ;  and  while  he  is  here,  a  considerable 
creditor  of  Williams  and  Morgan  is,  as  the  Plaintiff 
thinks,  about  to  arrest  him.    He  instantly  quits  England 

and 
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1808.  and  returns  to  IrelaHd.    Is  not  this  then  an  act  of  bank« 

niptcy  ?  Several  of  the  cases  cited,  and  particularly  that 
of  Alexander  v.  Vaughan,  shew  that  he  may  be  arrested 
here,  and  that  if  he  lies  in  prison  two  months,  he  will  be 
a  bankrupt.  To  avoid  an  arrest  he  runs  away,  and  it  is 
said,  this  makes  a  distinction.  I  %vill  suppose  that  in  re- 
.turning  to  Ireland^  he  is  going  to  his  home  and  place  of 
trade;  but  he  does  not  go  as  for  the  purpose  of  going 
home ;  by  his  own  confession,  it  is  to  avoid  thb  arrest. 
If  he  was  not  liable  to  the  bankrupt  laws  of  this  country 
immediately  upon  his  landing  here,  how  long  was  it 
necessary  that  he  must  stay  before  that  liability  would  ac- 
crue ?  Every  man  coming  hither,  knows  that  he  must  be 
subject  to  the  law,  and  any  personal  contract  which  he 
makes,  may  be  enforced  according  to  law :  it  seems  then 
to  be,  and  is,  a  necessary  consequence  of  this,  that  if,  to 
avoid  the  process  of  the  country,  he  goes  away,  so  that 
no  proceedings  by  action  can  be  had  against  him,  he 
shall  be  nevertheless  liable  to  the  other  mode  which  the 
law  points  out,  namely,  a  commission  of  bankrupt.  It 
would  be  extremely  difficult  to  say  that  an  ali/en  born 
would  not  be  so  subject.  The  cases  go  the  full  length  of 
establishing  this  doctrine;  the  only  distinction  is,  that 
tVilliams,  instead  of  being  aprested  here,  escaped  to  /re- 
land,  but  that  does  not  make  any  material  difference. 
We  are  therefore  of  opinion  that  the  Plaintiff  is  a  bank* 
rypt,  and  the  rule  must  be    . 

Discharged. 
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1808. 

Ballard  v.  Dyson.  su^so. 

TN  replevin  the  Defendant  avo%ved  taking  a  heifer  ^  ^ri"^vc^ 

dan^age  feasant.    The  PlairitifF  pleaded  a  right  of  way  n«fat  of  way  . 
1  •  .       .  1    r  ,  I-      .  .  ,    for  all  manner 

to  pass  and  repass  %vitb  cattle  from  a  public  street  through  of  carriages 

and  along  a  certain  yard  and  way  adjoining  to  the  said  ^5^y°jj^5^^ 

place,  in  which,  &c.  towards  and  unto  certain  premises  rif^htofway 

,.  1  11   for  an  manner 

in  his  own  occupation,  as  appurtenant  theretOi  at  all  of  cattle. 

times,  1.  by  prescription;  2.  by  a  grant  from  a  person  de^ce^ofr^S 

in  whom  he  supposed  the  seisin  in  fee,  as  well  of  the  yard  }^*y>  *®'"  **. 
^^        ,  " ,  :         jary  to  const- 

and  way,  as  of  the  Plaintiff's  premises,  to  have  been  united,  der,  together 

The  Defendant,  in  his  replication,  took  issue  upon  these  evidence, 
rights  of  way.     Upon  the  trial  of  this  cause,  at  Hertford  ^f'S^^**^"* 
Summer  Assizes  1807,  before  Mansfield  C.J.  it  appeared  evidence  of  a 
that  the  Plaintiff's  building  had  anciently  been  a  bam,  menftorate 
but  had  not  been  used  as  such  for  a  great  many  years ;  By^^'^j'^ 
that  the  folding  doors  of  it  opened  not  to  the  Plaintiff's  Ckofnerej. 
yard,  but  to  a  highway;    for  many   years  it  had   been  way  for  car- 
converted  to  the  purposes  of  a  stable;  the  last  preceding  S^Si^ar^ 
occupier,  who  was  a  pork-butcher,  had  used  it  as  a  slaugh-  ^®"S®  ®*^J 
ter-house  for  slaughtering  his  hogs,  and  the  present  oc-  all  cattle,  and 
cupief,  who  was  a  butcher,   used  it  as  a  slaughter-house  proving  the  re- 
for   slaughtering  oxen.      The  yard  in  question,   along  ^"5i€r"^®5Lr 
M'hich  the  right  of  way  to  these  premises  was  claimed,  PerCkambrej. 
was  a  narrow  passage,  bounded  by  a  row  of  houses  on      Whether  a 
each  side,  the  doors   of  which  opened  into  it:  when  a  ^Jlf is cora-^*" 
cart  and  horse  was  driven  through  it,  the  foot-passensrers  menturate  only 

ij  L  •  .^  il   J  withthensc 

could  not  pass  the  carriage,  but  were  compelled,  on  ac-  to  which  the 

count  of  the  narrowness  to  retreat  into  the  houses  ;  and  ^"^dafSe 

they  would  be  exposed  to  considerable  danger  if  they  t«n«of  thecon- 
•'  "^  .  .      veyance,  or 

were  to  meet  horned  cattle  driven  through  it.    It  was  in  with  all  uses  to 

which  they 
may  be  con- 
.  J  verted  after- 

evidence  ,^ard«,  ^uicrA 
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1808.  evidence  that  the  precedhig  occupier  had  been  accus- 
tomed to  drive  fat  hogs  that  way  to  his  slaughter-house ; 
and  that  the  Plaintiff  had  been  accustomed  to  drive  a 
cart,  the  only  carriage  which  he  possessed,  usually  drawn 
by  a  horse,  but  in  one  or  two  instances  by  an  ox,  along 
this  passage  to  his  bam,  where  he  kept  his  cart ;  there 
was  then  no  other  way  to  it*  He  had  lately  begun  \o 
drive  fat  oxen  that  way  to  the  premises  for  the  purpose 
of  killing  them  there ;  but  there  was  no  evidepce  of  any 
other  user  than  this  of  the  way  for  cattle.  No  deed  of 
grant  was  produced.  The  Defendant  produced  no  evidence 
that  he  had  ever  interrupted  the  occupiers  of  the  Plain- 
tiff's premises  in  driving  cattle  there,  nor  that  they  had 
been  usually  possessed  of  horned  cattle  which  had  not 
been  driven  that  way;  he  admitted  that  there  was  suffi- 
cient evidence  of  a  right  of  way  for  all  manner  of  car- 
riages. It  did  not  appe&r  at  what  period  the  houses  ad« 
joining  the  way  had  been  built.  Best  Serjt.,  for  the 
Plaintiff,  contended  that  a  way  for  all  manner  of  car- 
riages necessarily  included  a  right  of  way  for  all  manner 
of  cattle;  and  therefore  proved  the  prescription.  Mans- 
field  C.  J.  told  the  jury,  that  inasmuch  as  this  was  a 
private,  and  not  a  public  way,  they  were  not  to  con- 
clude that  a  man  might  not  grant  a  right  of  way  to  pass 
with  horses  and  carts,  and  yet  preclude  the  grantee  from 
passing  with  all  manner  of  cattle,  and  the  degree  of  in- 
convenience which  would  attend  the  larger  grant  in  this 
case,  fumislied  an  argument  against  the  probility  of  it. 
He  directed  them,  therefore,  to  say  whether  there  was 
sufficienct  evidence  of  a  right  of  way  to  drive  cattle  loose, 
or  whether  they  would  consider  the  grant  or  prescription 
as  only  co-extensive  with  the  use  that  had  been  made  of 
it*    The  jury  found  a  verdict  for  the  Defendant. 

Best  Serjt.  having  in  Michaelmas  term  last  obtained  a 
rule  Hist  for  a  new  trial, 

Shepherd 
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SJitpherd  Seijt.,  on  a  fonner  day  in  this  term,  shewed  1806« 

cause.  He  denied  that  evidence  of  a  private  right  of 
way  for  carts  and  hersesi  was  evidence  of  an  unlimited 
right  of  way  for  all  sorts  of  cattle.  He  distinguished  a 
private  from  a  public  way.  Where  land  is  dedicated  to 
the  public  use^  unless  some  restriction  is  proved^  it  may 
perhaps  be  taken  that  the  way  is  given  for  all  purposes^ 
and  to  all  places.  If  a  man  opens  a  street,  the  public 
may  use  it  as  an  approach  to  any  other  street  that  lies  be* 
yond  it«  But  if  a  person  has  a  right  of  way  over  the  land 
of  another  to  bis  own  close,  and  purchases  the  close  next 
beyond  his  own,  he  cannot  use  his  way  for  the  purpose  of 
going  through  hb  own  land  to  that  which  he  has  so  pur- 
chased. 1  Rol.  Abr.  SQl 'Chimin  private  line  50.  Laughs 
ton  V.  Ward,  1  Lutw.  111.  A  right  of  way  with  a  cart  and 
horses  b  of  so  different  a  nature  from  a  right  of  way  for 
cattle,  that  in  many  instances  there  would  be  no  utility 
in  having  the  one  combined  with  the  other.  If  a  man 
should  convey  a  coachhouse  and  stable,  a  bam  in  the 
centre  of  hb  own  land,  or  a  house  at  the  inner  extremity 
of  a  long  range  of  buildings,  the  conveyances  would  pass 
a  way  of  necessity,  for  the  coach  and  horses  of  the  gran* 
tee  in  the  one  case,  in  the  others,  to  carry  thither  hb 
harvest,  and  his  goods,  in  the  usual  carrmges ;  be<» 
cause  without  such  a  right  the  thing  conveyed  could  not 
itself  be  enjoyed ;  but  no  kind  of  way  would  pass  as  a 
way  of  necessity,  which  was  nol  at  the  time  of  the  grant 
necessary,  by  reason  of  the  then  subsisting  nature  of  the 
premises^  to  the  enjoyment  of  the  thing  granted,  and 
the  way  which  passed  of  necessity  would  not  enure  to  all 
the  purposes  to  which  the  buildings  might  be  afterwards 
converted,  even  if  the  purpose  could  not  be  deemed  a 
nusance,  as  thb  slaughter-house  actually  was,  being  situ- 
ted  in  the  town  of  Watford.  Although  the  Plaintiff, 
claiming  by  prescription,  does  not  rest  his  title  upon  the 
present  state  of  the  premises,  but  on  what  was  their  ori- 
ginal 


Ballard 
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1808.  ginal  state,  it  rests   with  him  to  shew  that  the  premises 

were  originally  built  for  a  purpose  which  required  the 
driving  of  horned  cattle  as  incident  to  their  convenient 

Dyson.  occupation ;  the  Court  will  not  presume  it  without  proof^ 

on  account  of  the  great  inconvenience  to  lessors  and 
grantors  of  ways  which  would  result  from  this  presump- 
tion. The  limitation  of  the  right  was  properly  inferred 
both  from  the  limited  use  of  the  way  which  the  Defendant 
proved,  and  from  the  very  circumstance  of  the  houses 
being  there  situated,  for  it  could  not  be  supposed  that  if 
this  easement  had  existed  in  tlie  manner  contended  for, 
any  person  would  have  built  a  house  in  ^  situation  sub- 
ject to  so  much  danger  and  inconvenience. 

Best,  contrd,  ad'raitted  with  Rolle,  that  a  man  may 
6])ecificaIIy  liihit  his  grant  of  way  to  certain  uses  ouly  : 
but  no  instrument  conveying  a  grant  so  limited  had  been 
produced  in  evidence  in  this  case.  He  denied  that  a  way 
of  necessity  is  restricted  to  the  particular  use  required  by 
the  state  in  which  the  property  subsists  at  the  time  of  the  < 
grant.  No  law  forbids  the  purchaser  of  an  estate  in  fee 
to  alter  the  state  of  his  property  as  his  profit  or  conve- 
nience  may  require,  and  so  often  as  he  alters  it,  his  %vay 
of  necessity  shall  be  adapted  to  his  uses ;  if  he  turns  his 
pigstye  to  a  slaughter-house,  as  he  had  a  way  for  his  pigs, 
so  shall  he  liave  a  way  for  his  oxen,  unless  that  very  use 
of  the  property  is  a  nusance;  there  is  no  other  limitation 
of  bis  right.  The  argument  from  the  danger  of  driving 
bulli»cks  here  is  of  no  %veight ;  for  it  appears  that  the 
driving  a  cart  is  equally  inconsistent  with  the  use  of  the 
way  by  foot-passengers  at  the  same  moment.  The  ge- 
neral law  is,  that  the  grant  of  a  carriage-way  comprizes 
a  way  for  all  cattle ;  it  is  competent  for  the  Defendant 
to  shew  that  the  general  law  has  been  narrowed  by  com« 
pact  between  the  parties,  for  conventio  viucit  legem:  but 
BO  such  compact  is  shewn.  Lord  Coke  b  to  be  under- 
stood 
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Stood  as  speaking  both  of  public  and  private  M-ays,  and  1808. 

vrhat  he  says  is  equally  applicable  to  both*      '^  Fia  or 

^'  aditus  contains  the  other  two   {iteff  and  actus,)  and 

"  also  a  cart-way,  for  this  is  jus  eundif  vehendiy  et  vehi* 

**  culum  etjumentum  ducendi,  and  this  is  twofold,  viz,  via 

"  regia,  the  king's  highway,  for  all  men,  and  communu 

^^  strata^  belonging  to  a  city  or  town,  or  between  neigh- 

"  hours  and  neighbours/'      1  Hawk.  b.  I.  c.  76.  ace. 

3  Leon.  13.  Anon.   Per  Dyer.  **  It  is  good  to  prescribe 

habere  viam  pro  omnibus  carriagiis,  generally,  without 

speaking  of  horse-way,  or  cart-way,  or  any  other  way*** 

In  former  times,  when  this  building  was  used  as  a  bam, 

cattle  must  necessarily  have  been  driven  to  tlie  yard  this 

way,   to  consume  the  fodder.    Antiently  too,  before  the 

use  of  carriages  was  general,  all  harvests  were  brought 

home  on  the  backs  of  cattle,  as  still  is  used  in  several  of 

the  western  counties ;  so  that  according  to  the  argument 

used  for  the  Defendant,   there  must  originally  have  been 

«  way  for  cattle  to  the  premises* 

Cur.  adv.  vulL 

Mansfield  C.  J.,  having  adverted  to  the  fact?  of  the 
case,  observed  that  in  general  a  public  highway  is  open 
to  cattle,  though  it  may  be  so  unfrequented  that  no  one 
has  seen  an  instance  of  their  going  there ;  but  the  pre- 
sumption would  be  for  cattle  as  well  as  carriages,  other- 
wise cattle  could  not  be  driven  from  one  part  of  the 
kingdom  to  another.  The  authority  cited  from  Hawkins 
only  refers  to  Co.  Litt.,  and  the  passage  in  Co.  Litt.  does 
not  prove  that  Lord  Coke  was  of  opinion  that  in  the  case 
of  a  private  w*ay,  which  must  originate  in  a  grant,  of 
which,  the  grant  itself  being  lost,  usage  alone  indicates 
die  extent,  evidence  of  a  limited  user  could  not  be  re- 
ceived to  restrict  the  usual  import  of  the  grant.  The 
general  description  given  by  Lord  Coke  does  not  seem  to 
tpuch  the  question.  He  refers  to  Bracton^  lib.  ^fol.  QS2. 

who 
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1808.  who  only  says, ''  there  are  iter,  aciuSf  and  via ;  Jbut  says 
not  a  word  to.  explain  the  meaning  of  either,  or  the  dif- 
ference between  them.  Nor  can  I  find  in  any « of  the 
books,  nor  even  in  any  nisi  prius  case,  any  decision  that 
throws  light  upon  the  subject.  A  parson  has  the  via  or 
adiiys  over  a  farm  with  carts  to  bring  home  his  tithe, 
but  he  can  use  it  for  no  other  purpose.  I  have  always 
considered  it  as  a  matter  of  evifdence,  and  a  proper  ques- 
tion for  a  jury,  to  find  whether  a  rijfht  of  way  for 
cattle  is  to  be  presumed  from  the  usi^e  proved  of  a  cart- 
way. Consequently,  although  in  certain  cases  a  general 
way  for  the  carriges  may  be  good  evidence,  from  which  a 
jury  may  infer  a  ri^t  of  this  kind,  yet  it  is  only  evi- 
dence ;  and  they  are  to  compare  the  reasons  which  they 
have  for  forming  an  opinion  on  either  side.  As  well  at 
the  trial,  as  since,  I  have  thought  that  there  might  often 
be  good  reasons  why  a  man  should  grant  a  right  of  car- 
riage-way, and  yet  no  way  for  cattle.  That  would  be 
the  case  where  a  person  ^ho  lived  next  to  a  inews  in 
London,  should  let  a  part  of  his  own  stable  with  a 
right  of  carriage-way  to  it,  which  could  be  used  with 
very  little,  if  any  inconvenience  to  himself;  yet  there  it 
would  be  a  monstrous  inference  to  conclude  that  if  a 
butcher  could  establish  a  slaughter-house  at  the  inner  end 
of  the  mews  without  being  indictable  for  a  nusance,  he 
might  therefore  drive  horned  cattle  to  it,  which  would 
be  an  intolerable  annoyance  to  the  grantor.  So  cases 
may  exist  of  a  grant  of  land,  where,  from  the  nature  of 
the  premises,  permission  must  be  given  to  drive  a  cart  to 
bring  corn  or  the  like,  and  that  right  might  be  exercised 
without  any  inconvenience  to  the  grantor;  but  if  does 
not  follow  that  cattle  may  be  driven  there.  The  incon- 
venience in  this  case  is  a  strong  argument  against  the  pro- 
bability of  the  larger  grant.  The  Defendant  was  the 
proprietor  of  all  these  houses.  My  Brother  Chambre 
mentioned  the  case  of  a  public  way,  restricted  to  carriages 

only. 


Dyson* 
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otily^  in  which  some  public  notice  was  affixed  to  caution  1808. 

the  public  that  there  was  no  drift^^way,  add  thought 
that  fhe  absence  of  such  notice  in  this  case  was  an  argu-         _  r.  i 

nient  against  the  probability  of  the  restricted  grants  This 
notice  might  be  requisite  in  a  public  way,  but  in  a  private 
way,  out  of  which  cattle  were  excepted,  the  grantor 
might  reasonable  think  it  unnecessary  to  give  his  grantee 
notice  of  that,  of  which  he  must  already  be  conusant ; 
he  might  justly  suppose  that  the  grantee  knowing  the 
nature  of  hb  right,  would  not  attempt  to  use  the  way 
otherwise  than  according  to  his  grant.  1  can  find  no 
case  in  which  it  has  been  decided  that  a  carriageway, 
necessarily  implies  a  drift-way,  though  it  appears  some- 
times to  have  been  taken  for  granted.  I  speak  with 
doubt,  because  my  Brother  Chambre  is  of  a  different  opi* 
nion,  but  I  incline  to  hold  that  the  verdict  ought  not  to 
be  disturbed. 

Heath  J.  This  is  a  prescription  for  a  way  for  cattle 
and  a  carriage-way  is  proved.  A  carriage-way  will 
comprehend  a  horse-way,  but  not  a  drift-way.  All  pre* 
Bcriptions  are  Uricti  juris.  Some  prescriptions  are  for  a 
way  to  market,  others  for  a  way  to  church,  and  in  the 
ancient  entries,  both  in  Rastal  and  Clift  the  pleadings 
are  very  particular  in  stating  their  claims.  In  Rastal,  tit. 
Quod  permittatj  the  distinction  is  clearly  seen.  Some-* 
times  there  is  a  carriage-way  qualified.  One  claim  is 
remarkable,y2/gare  quadraginta  averia.  The  usage  then 
in  this  case,  is  evidence  of  a  very  different  grant  from 
that  which  is  claimed,  namely,  to  drive  fat  oxen ;  ani« 
mals  dangerous  in  their  nature,  and  which  there  might 
be  very  good  reason  to  except  out  of  a  grant  of  a  way 
through  a  closely  inhabited  neighbourhood.  The  jury 
having  heard  the  evidence,  and  formed  their  opinion 
upon  it,  I  am  not  prepared  to  say  tliat  the  verdict  shall 
not  stand. 

Vol,  I.  X  Lawrence 
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1808.  Lawrence  J.     I  should  have  been  as  well  satisfied  if 

Ballard        ^^^  verdict  had  been  the  other  way,  but  as  the  jury  have 
t^*  decided  upon  the  evidence,   I  am  unwilling  to  disturb 

their  verdict.  This  b  the  case  of  &  prescriptive  private 
way,  which  presumes  a  grant :  the  question  then  is. 
What  was  the  grant  m  this  case  i  That  b  to  be  collected 
from  the  use ;  for  it  is  to  be  presumed  that  the  use  has 
been  according  to  the  grant.  A  grant  of  a  carriage-way 
has  not  always  been  tkken  to  include  a  drift-way.  In 
the  entries  are  cases  of  prescription,  not  for  carriages 
only,  but  for  cattle  also.  Co.  Ent.  5  6.  Quod  permiltat  ad 
carriandum  et  recarriandum  bladaffxnum,  etjimum,  ac 
omnia  alia  necessaria  sua,  cum  carris  et  carectis  suis,  et  ad 
fugandum  omnia  et  omnimoda  averia  sua.  The  person  who 
drew  that  entry  certainly  did  not  conclude  that  a  carriage- 
way included  a  drift-way  for  cattle.  The  use  proved 
here,  is  of  a  carriage-way  :  the  grant  is  not  shewn,  and 
the  extent  of  it  can  only  be  known  from  the  use.  If  the 
use  had  been  confined  to  a  carriage-way,  I  should  have 
had  no  difficulty  whatever  in  saying  that  it  afforded  no 
evidence  of  a  way  for  horned  cattle ;  for  till  they  were 
driven  there,  no  opposition  could  be  made,  nor  the  limi- 
tation of  the  right  shewn;  but  pigs  have  been  driven 
that  way,  and  stress  is  laid  upon  this  circumstance. 
That  then  may  be  good  proof  of  a  right  to  drive  pigs  that 
way,  but  the  user  of  the  way  for  pigs  is  not  proof  of  a 
right  of  way  for  oxefi.  The  grantor  might  well  consider 
what  animaU  it  was  proper  to  admit,  and  what  not. 
The  place  is  very  narrow,  and  full  of  inhabitants.  There 
is  no  danger  from  pigs,  and  carriages  always  have  some 
one  to  conduct  them.  Cattle  may  do  harm,  and  passen* 
gers  cannot  always  get  out  of  their  way,  but  if  the  cattle 
are  driven  forward,  serious  injury  may  be  done.  The  nar. 
ture  of  the  place,  therefore,  may  probably  have  suggested 
a  limitation  of  the  grant. 

CUAMBRS 
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Chambre  J.    I  thiok  there  ought  to  be  a  new  trial;  1808. 

for  all  the  evidence  was   on  one  side,    and  the  verdict 
went  against    the  evidence.      I    never   thought    that   a 
carriage-way  necessarily   included    a    drift-way;    but   I 
think  it  is  primd  facie  evidence,   and  strong  presump- 
tive evidence,   of  the  grant   of  a  drift-way.     Undoubt- 
edly  a   person   may  restrict   his  grant  as    he    pleases, 
and  when  he  has  so  limited  it,   the  pleadings  must  be 
adapted  to  the  particular  grant;  which  accounts  for  the 
variety  in  the  entries.     But  it  rests  with  the  grantor  to 
prove  xhe  restriction  of  the  grant ;  otherwise  it  must  be 
intended  to  be  of  the  usual  extent.     This  inconvenience 
indeed  may  occur  from  such  a  determination,  that  if  the 
evidence  be  lost,  the  grantor  may  lose  the  benefit  of  his 
restriction,  but  he  may,  and  ought  to  preserve  the  evi« 
denee  of  the  restriction ;  and  the  incontenieuce  would 
be  of  small  extent ;  for  I  believe  the  cases  are  very  few 
where  a   carriage-way  has  not  been  accompained  with 
this  right ;  there  seems  to  be  almost  a  necessity  for  in- 
cluding- it.     The  grantee  may  send  back  his  horses  with- 
out his  carriage.     He  may  draw  his  carriage  with  oxen ; 
and  the  oxen,  as  well  as  the  horses,  must  be  driven  back 
loose  to  pasture.     There  is  strong  presumptive  evidence 
then  of  a  drift  way.     If  the  burthen  of  tlie  proof  lies  on 
the  tertenant,  it  certainly  is  possible  that  he  may  lose  the 
right  of  restraining  the  way ;  but  for  one  case  where  the 
evidence  has  been  lost,  and  would  be  supplied  by  this 
decision,  there  will  be  a  thousand  cases  where  a  restric- 
tion will    be  created  that  did  not  exist  in  the  original 
grant.     I  fear  these  rights  of  way  will  be  very  much 
narrowed,  if  they  are  to  be  confined  to  such  actual  use 
of  them  as  can  be  proved.    The  manner  of  using  a  way 
may  vary  from  time  to  time.     I  think  the  proof  of  driving 
hogs  is  an  important  circumstance,  and  very  strong  evi* 
dence  of  a  grant  of  way  for  cattle.     According  to  the 

X  2  doctrine 
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^J^P'""*^       every  species  of  cattle  in  order  to  preserve  the  right  of 
r.  passing  v^ith  that  species.     If  a  man  had  a  little  field 

where  cows  had  not  usually  been  pastured,  it  would  be 
monstrous  that  he  therefore  should  not  drive  his  cow  to  it. 
Suppose  any  new  species  of  cattle  is  introduced  into  the 
country,  shall  the  grantees  of  private  ways  have  no  passage 
for  them  to  their  lands.  Is  it  to  be  contended,  for  instance, 
that  no  ancient  private  way  in  the  kingdom  can  be  used 
for  Spanish  sheep  i  Much  of  the  ailment  has  been  built 
upon  these  being  horned  cattle.  Many  breeds  of  kine 
have  no  horns,  may  the  grantee  drive  those  i  As  to  the 
argument  that  the  inconvenience  of  such  an  use  amounts 
to  a  nusance,  nothing  of  that  sort  appears.  The  grantee 
has  constantly  driven  all  the  carriages,  and  all  the  cattle 
that  he  had.  This  is  a  claim  by  prescription,  which  im- 
ports great  antiquity,  and  it  does  not  appear  how  wide 
the  way  was  at  the  time  of  the  original  grant,  and  how 
much  the  houses  have  encroached  on  it  long  since,  but 
those  encroachments  cannot  deprive  the  grantee  of  his 
antient  right  of  way. 

Rule  discharged. 
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Morgan,   on  the  Demise  of  Surman,  v.       j^^  ^^ 

SURMAN. 

rpHIS  was  an  ejectment^  brought  to  recover  certain      if  a  mixed 
premises  in  the  parish  of  Upton  Snodsbury,  which  the  iug*I;f  ^il'Md 

lessor  of  ihe  Plaintiff  claimed  as  heir  at  law  to  John  Sur-  personal  pro- 
perty, be  made  . 
man,  his  father.     Upon  the  trial  of  this  cause,  before' subject  to  ap 

Graham  B.  at  the  Worcester  Summer  Assizes  1807,  a  ver-  ^^^qx  nec4- 

dict  was  found  for  the  Plaintiff,  subject  to  the  opinion  of  ^'J^^^JyJ^'* 

the  Court  upon  a  case,  the  material  facts  of  which  were  of  the  appoint- 

^  , ,  r  ,      r,  .    •  •»•'/.        r    •  "^ent  sboidd 

as  follow  :   John  ourman  being  seized  m  fee  of  the  pre-  have  a  part  of 

mises,  made  his  will,   duly  executed  and  attested  to  pass  **DevSe'to 

real  estates,  in  which,  "  as  to  his  worldly  estate,  he  gave  the  testator's 

All    .        1.  wife,remam- 

and  disposed  thereof  as  follows.     AlMhat  his  messuage  der  to  her  chit* 

or  malthou^e  and  garden  in  the  parish  aU/pton  Snodsbury,  to^apr^iiat^ 

likewise  all   that  house,   with  the  garden  and  orchard  ?Jf"^'i|^^ 

thereto  adjoining,  known  by  the  name  of  the  Red  Lion,  making  the 

in  the  parish  aforesaid,  he  gave  to  his  wife  Eleanor  Sur^  tatoVs  lifetime, 

man  for  her  natural  life.     All  the  residue  of  his  real  and  Si^ap^^t^^ 

persona]  estate  whatsoever,  whereof  he  had  not  by  that  °>c°^ 

his  will  disposed,    all  his  goods  and  chattels,    stock  in  hiKonlyan 

trade,    bills,  bonds,   and  all  other  securities  for  money  ^.^^  ^  power 

whatsoever,  he  gave  unto  his  wife  Eleanor  Surman,  for  }?  appoint  >" 
\        ^  '  fee,  devise  the 

her  to   receive  the  rents  and  profits  thereof  to  her  own  property  as  her 

use,   and  to  maintain  her  children,    during  her   natural  hcld'a^ood 

life,  she  paying  thereout  his  just  debts  and  funeral  ex-  !^^J|^ 

pences,  and  the  charge  of  proving  that  his  will.    And      Secus^  if  she 
*^         '  ^  ^  ^  had  an  interest 

in  the  rever- 
sion as  weU  as  a  power. 

No  appoint-ment  is  held  illnsory  in  a  Court  of  law. 

Devise  to  A,  for  life,  remainder  to  testator's  children  as  B.  shall  appoint.  The  fee 
simple  becomes  vested  on  the  testator's  death  in  all  his  children  then  living,  subject 
to  be  devested  by  the  appointment. 

A  funeral  residuar}*  clause  will  carry  estates  not  in  the  contemplation  of  the  testator, 
ufiless  the  will  contains  special  indications  ot  a  contrary  intention. 
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after  her  decease^  then  he  gave  and  bequeathed  the  &ame 
unto  his  children,  to  be  parted  among  them  as  she  should 
think  proper.  Ail  his  personal  estates^  goods,  and  chat- 
tels at  her  disposal.  And  he  thereby  constituted  his  %vife 
sole  executrix."  The  testator  died  seised,  without  altering 
his  will,  leaving  his  wife  Eleanor,  and  six  childreuj^  viz. 
the  lessor  of  the  Plaintiff  his  eldest  son  and  heir  at  law, 
John,  Mary,  William^  and  the  Defendants  James  and 
Francis,  him  surviving.  Francis  %vas  born  after  the  will 
^as  made,  but  before  the  father's  decease.  Eleanor,  his 
widow,  afterwards  made  her  will,  duly  executed  and 
attested  to  pass  real  estates,  and  thereby  '^  devised  and  be- 
queathed unto  her  two  youngest  sons,  James  and  Fran^ 
cis,  all  that  her  freehold  messuage,  tenements,  and  pre- 
mises in  which  she  then  lived,  together  with  the  malt* 
house,  all  %vhich  premises  were  then  in  her  occupation, 
and  known  by  the  Kgn  of  the  Red  Lion  at  Upton  Snods'^ 
bury :  she  also  ga^  and  bequeathed  unto  her  said  two 
sous,  James  and  Francis,  all  her  household  goods,  stock 
in  trade,  and  all  personal  property  that  she  should  die 
possessed  of,  whatsoever  and  wheresoever  the  same  should 
be  at  the  time  of  her  decease,  to  hold  as  joint-tenants 
until  Francis  should  attain  the  age  of  twenty-one  years  : 
then  she  willed  and  directed  that  the  whole  of  her  real 
and  personal  estate  should  be  equally  divided  between  her 
said  two  sons  James  and  Francis,  share  and  share  alike, 
subject  nevertheless  to  the  payment  of  her  debts,  and  the 
several  legacies  thereinafter  by  her  bequeathed  to  her 
other  children.  And  after  reciting  that  her  son  Thomas 
Surman  being  settled  in  business  during  the  life  of  his 
late  father,  he  had  his  share  of  their  property  already, 
she  therefore  gave  him  one  guinea  only  ;  she  gave  to  her 
son  John  the  sum  of  5L,  to  her  son  William  Si.,  and  to 
her  daughter  Mary,  the  wife  of  Joseph  Cornell,  14/. ; 
which  legacies  made  their  shares  as  nearly  equal  as  she 
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eould  guess,  with  what  their  brother  Thomas  had  had, 
and  to  be  paid  to  them  when  her  son  trancis  arrived  at 
the  age  of  twenty-one  years.  And  having  expressed  some 
further  limitations  of  the  real  estate  in  case  either  of  her 
sons  James  or  Francis  should  happen  to  die  during  the 
minority  of  Francis,  leaving  no  lawful  issue,  she  thereby 
constituted  her  sons  Jama  and  Francis  her  executors." 
The  lessor  of  the  Plaintiff,  Thomas  Surman,  had  been 
settled  in  the  business  of  a  miller  by  his  father  in  his  life- 
time. The  testatrix  Eleanor  Surman  died,  leaving  the 
said  six  children  her  surviving :  upon  her  death,  the  De- 
fendants entered  on  the  premises,  and  were  possessed 
thereof  at  the  time  of  the  trial. 
This  case  was  argued  in  Hilary  term  last  by 


1808. 


Morgan 

ex  dcm. 

Surman 

r. 

Surma  \. 


Williams  Serjt.  for  the  Plaintiff,  who  contended,  first, 
that  the  testator,  John  Surman,  had  devised  no  greater 
estate  in  the  premises  than  to  his  wife  for  life,  and  that 
the  reversion,  therefore,  descended  to  the  heir  at  law. 
The  heir  is  always  peculiarly  favoured  in  courts  of  jus- 
tice, and  is  not  to  be  disinherited  by  ambiguous  words. 
It  is  true  that  the  words  of  the  residuary  clause  are  suffi- 
ciently large;  and  doubtless  general  words  will  often 
carry  a  remote  reversion  which  was  not  in  the  contem- 
plation of  the  testator,  as  in  the  cases  of  Hogan  v.  Jack'- 
son,  Cowp.  307.  and  Goodright,  on  theDemise  of  the  Mar- 
quis  of  Buckinghamshire,  V.  The  Marquis  of  Donmshire, 
9,  Bos.S^Pull,  600.  But  that  effect  is  controuled  here,  by 
the  manifest  absurdities  which  would  ensue  from  such  a 
construction.  The  testator,  in  his  residuary  clause,  speaks 
of  his  real  estate  whereof  he  had  not  by  that  his  will  dis- 
posed ;  but  he  had  just  before  disposed  of  an  estate  for 
life  in  these  very  premises  ;  and  he  cannot  be  intended 
to  devise  a  further  interest  in  them,  without  wholly  re- 
jecting those  words  *  whereas  all  the  words  of  a  will 
must  have  some  effect  given  to  them  if  possible.    He 
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proceeds  to  give  to  his  wife  for  her  life  the  rents  and 
profits  of  the  subject  of  this  second  devise ;  but  it  is  iin« 
possible  that  he  could  mean  to  give  to  his  wife  for  her 
life  the  rents  of  that  reversionary  estate  which  was  to 
come  into  possession  only  upon  her  own   decease :    it 
was  equally  impossible  that  she  could  out  of  those  rents, 
maintain,  as  she*  was  directed,  her  children  during  her 
life,  and  discharge  tl^e  testator's  testamentary  expences, 
which  was  a  payment  to  be  made  immediately  upon  his 
decease.    The  decision  iu  the  case  of  Strong  v.  Teate^ 
2  Burr.  912.  proceeded    on  this   ground.     So  Roe  d. 
James  v.  Avis,  4  Term  Jiep.  605.   Goodtitle  d.  Daniel  v. 
Miles,  6  Easty  494.   the  testator  having,  under  his  ^ar* 
riage-settlement,  an  estate  for  life,  with  a  reversion  to 
himself  in  fee,  subject  to  the  estate-tail  of  his  daughters, 
devised  to  his  daughter  Judith  and  the  heirs  of  her  body, 
all  his  freehold  and  leasehold  lands  which  were  not  settled 
in  jointure  on  his  late   Kifey  and  it  was  held  that  the 
reversion .  in    fee  did  not  pass  by   that  devise,    on   ac- 
count of  the  absurdity  of  supposing  that  he  had  devised 
an   estate*tail    to   a   person  who  had  already  the  same 
estate  in  the  same  premises.    In  that  case  Lord  Ellenbo-^ 
rough  C.  J.  tecognized  the  case  of  Chester  v.  Chester  yS  P. 
Wms.  56,      [Mansfield  C.  J,    That  case  was  decided  on 
the  authority  of  Strode  v.  Ladt/  Russell,  2  f^ern:  62 1 .  It  is 
a  shocking  decision,  but  it  has  been  followed  by  a  hundred 
others.]     And  his  Lordship  observed  that  die  eifect  of  a 
residuary  clause  in  a  will,  although  sufficiently  compre* 
bensive,  may  be  controuled  by  the  general  intent.     Here 
the  testator  had  already  disposed  of  the  prembes  in  ques- 
tion,  before  he  made  the  second  devise.    And  if  the  re- 
version does  not  by  these  words  pass  to  the  wife,  it  can- 
not  go    to   the    children.    The    devise  is,  **  from  and 
nfter  her  decease,  I  bequeath  the  same,^*  which  means 
^'  the  residue  whereof  I  have  not  in  this  my  will  disposed 
of}"  it  cannot  meim  the  whole  given  in  my  will,  every 
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thing  that  is  already  disposed  of.     But  if  this  clause  in- 
cluded the  reversion,  still  the  will  of  the  wife  is  a  bad 
execution  of  the  power  given  her  by  the  testator,  of 
making  partition  among  his  children,    and  the  estate 
cither  descends  to  the  heir  at  law,  subject  to  a  trust  to  be 
divided  by  him  equally  among  the  children,  or  descends 
to  the  testator's  six  children  equally,  of  whom   the  heir 
IS  one.  .  Cunningham  v.  Moody ^  2  Fes.  174.     Doe  on  the 
Demise  of  WUlis  v.  Martin^  4  Term  Rep.  39.   The  latter 
IS  a  very  remarkable  case.     There  the  estate  was  limited 
to  the  wife  for  life,  remainder  to  the  husband  for  life, 
reminder  to  the  use  of  all  the  children,  or  such  of  them, 
and  in  such  proportions  as  the  parents  should  appoint, 
and  for  want  of  such  appointment,  to  the  use  of  all  the 
children  in  fee,  and  in  default  of  such  issue,  to  the  father 
in  fee ;  with  a  power  to  the  parents  to  revoke  the  uses, 
and  sell  the  estate,  upon  condition  of  repurchasing  other 
lands.    The  parents,  after  tlie  birth  of  some  children, 
revoked  the  uses,  and  appointed  new  uses  to  a  stranger, 
and  the  question  was,  whether  the  children  had  only  a 
contingent  remainder,  which  this  act  might  destroy ;  or 
whether   they  had  a  vested  estate ;  and,  if  so,  whether 
this  should  devest  their  estate.     The  Court,  on  the  au- 
thority of  Lord  Hardwicke's  decision  in  Cunningham  v. 
Moody f  held,  that  the  children  upon  their  birth  took  an 
estate  in  fee,  subject  to  be  devested  by  a  due  appoint- 
ment.     But  m  the  present  case,  it  seems  rather  that  the 
estate  descended  to  the  heir  at  law,  until  appointment 
executed.     The  objections  to  the  appointment  are,  that 
the  testatrix  does  not  even  profess  to  execute  the  power : 
she  expressly  gives  the  property  as  her  own.     The  power 
in  this  case  purports  that  both    the   real   and   personal 
estate  are   to  be  parted  among  the  testator's   children, 
which  must  be  among  all  the  children ;  and  the  widow 
devises  to  her  two  youngest  children  only  the  whole  real 
estate,  and  the  whole  personal  estate,  except  certain 
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small  legacies,  and  does  not  give  to  each,  a  part 
of  the  real,  and  a  part  of  the  personal  estate.  MerH 
geyv.  Walker.  Cos.  temp.  Talb.  72.  Again,  Fruncw  was 
not  born  ^t  the  time  of  making  this  Mill  ;  he  was  not, 
therefore,  orighially  one  of  tlie  objects  of  the  testator's 
bounty,  and  the  power  cannot  be  extended  in  favour  of 
any  others.  Lord  Loughborough ,  Chancellor,  said  in  one 
case,  '^  if  the  word  were  issue^  I  could  extend  it  ad  infi-^ 
nitumj  but  I  cannot  under  the  word  children  include 
grandchildren.  We  must  act  according  to  the  extent  of 
the  instrument  giving  the  power.'' 


Bat/Uif  Serjt.  contra^  contended,  that  according  to  the 
•cases  of  Tomlinson  v.  Dighton,  1  P.  fVms.  149.  and  Liefe 
▼•  Saltingstone,  1  Mod.  189.  the  reversion  became  subject 
to  the"  wife's  appointment.  He  admitted  that  to  make 
the  appointment  good,  each  child  must  take  a  share,  but 
contended  that  it  was  not  necessary  that  each  should 
take  a  share  of  each  component  part  of  a  mixed  fund ; 
an  appointment  of  a  share  of  either  to  each  was  good. 
The  sufficiency  of  the  amount  of  the  share  could  not 
be  questioned  here.  Spring  v.  Biles,  cited  1  Term  Rep. 
438.  n.  Kcmpev.  Kempe,  5  ^es.  861.  f'anderzeey. 
Acorn,  4Ves.  784.  But  supposing  that  the  appointment 
were  bad  in  law  still  the  Plaintiff's  lessor  would  be  en- 
titled to  one«sixth  only  of  the  estate.  Kempe  v.  Kempe, 
5  Fes.  859.  For  it  was  a  vested  interest  in  the  children, 
according  to  the  cases  of  Doed.  Willis  v.  Martin,  and  Cun- 
ningham  v.  Moody.  Indeed  it  would  appear  absurd  to  hold 
that  an  appointment  of  the  whole  in  favour  of  one  must 
necessarily  be  bad,  but  that  the  same  estate,  without  any 
appointment,  should  all  go  to  one.  It  was  clear  that  the 
after  bom  child  might  take.  Wilde's  case,  6  Co.  17.  6. 
Jiateman  v.  ttoacJi,  9  Mod.  104.  Baldwin  v.  Kaner, 
Coup.  309. 
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HWiamSf  m  reply,  cited  the  argument  of  Mr.  Scoit, 
now  Lord  Chancellor,  in  Ackroyd  v.  Smithson,  1  Bro. 
Cha.  Ca$.  506.  in  behalf  of  the  right  of  the  heiTi  that 
this  was  not  a  vested  interest  in  the  children.  He  re- 
ferred also  to  Purefotf  v.  Rogers,  2  Saund.  380. 

Cur.  adv.  vuU. 
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Tle  Court  now  delivered  their  opinions  seriatim 

CuAMBBE  J.,  after  having  recapitulated  the  material 
parts  of  these  two  wills^  observed,  that  the  claim  of  the 
lessor  of  the  Plainti£F  was  founded  on  the  idea,  either 
that  the  real  estate  was  not  at  all  devised  by  the  will  of 
John  Surmafij  or  that  if  it  was  devised,  the  disposition 
made  bj  his  widow  was  not  a  good  appointment  under 
Iter  husband's  will.  The  cases  of  Goodtitle  v.  Miks, 
Strong  V.  Teate,  and  Doe  on  the  Demise  of  Davis  v.  Saun* 
ders,  Q  Corcp.  420.  which  had  been  cited  in  support  of 
the  first  position,  seemed  to  prove  exactly  the  contrary ; 
for  those  were  all  cases  in  which  there  was  a  special  indi- 
cation of  an  opposite  intention,  which  controlled  the 
effect  of  the  general  words  ;  but  where  no  such  indica* 
tion  was  to  be  found,  the  words  here  used  were  sufficient 
to  carry  the  reversion.  The  first  question  here  then, 
was,  what  was  the  efiect  of  the  will  of  John  Surman  9 
It  was  a  very  singular  will,  and  he  was  glad  that  the  opi- 
nion of  his  Lordship  and  his  brethren  upon  it  differed 
from  his  own.  These  two  youngest  sons  had  not  been 
advanced  in  life:  and  the  widow  very  rationally  gave 
them  that,  which  put  all  the  children  upon  an  equality. 
An  interest  in  the  personal  as  well  as  in  the  real  estate, 
was  certainly  given  to  the  children,  by  the  clause  in  which 
the  testator  bequeathed  the  same  after  his  wife's  decease, 
to  his  said  children,  to  be  parted  between  them,  as  she 
should  think  proper*  But  the  word  same  was  so  ex- 
plained afterwards,  that  it  must  be  confined  to  the  real 
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esMes ;  and  if  so,  the  widow's  appointment,  being  for 
the  benefit  of  two  only  of  the  children,  must  be  bad. 
Illusory  appointments  were  not  known  at  law,  but  some- 
thing must  be  given  to  each  under  this  power.  The 
testator  afterwards  made  his  wife  executrix,  and  gave 
all  his  personal  estate,  goods,  and  chattek,  to  be  at  her 
disposal.  On  the  principal  that  no  words  were  to  be  re- 
jected, which  could  possibly  be  retained,  he  thought 
that  this  was  a  revocation  of  the  former  residuary  bequest 
of  his  personal  estate  to  his  children,  and  left  the  real 
estate,  as  the  only  subject  of  the  division  directed  by  the 
testator.  It  was  further  to  be  observed,  that  if  the  wi- 
dow was  to  be  accountable  for  every  article  that  came 
to  her  hands,  that  would  have  rendered  it  impossible  for 
lier  to  carry  on  the  testator's  trade  of  a  publican.  Con- 
sequently the  appointment  was  bad ;  and  if  bad,  the  estate 
must  go  in  equal  shares  to  the  six  children.  One  of  them 
was  bom  after  the  making  of  the  will ;  but  it  was  be- 
fore the  decease  of  the  testator,  and  the  case  of  Baldwin 
¥.  Karver,  and  other  cases,  had  decided  that  this  cir* 
cumstance  did  not  prevent  a  devise  from  extending  to  all 
the  children,  and  that  the  child  bom  after  the  making 
of  the  will  in  the  testator's  lifetime  must  be  admitted  to 
partake. 


Heath  J.  differed  from  his  brother  Chambre  in  his 
construction  of  this  obscure  will.  It  appeared  tliat  the 
testator  was  possessed  of  this  house  where- his  business 
was  carried  on,  and  of  some  personal  property.  His  first 
object  was  to  secure  to  his  children  his  personal  pro- 
perty. It  was  a  prudent  precaution  to  give  it  to  them  in 
such  shares  as  his  wife  might  direct.  A  second  husband 
might  have  dissipated  it.  This  then  was  a  mixed  fund 
for  distribution,  consisting  of  real  and  personal  estate. 
The  appointment  was  executed  in  die  most  prudent  way 
imaginable.  The  first  question  was,  whether  the  per- 
sonal 
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sonal  estate  was  destined  for  the  cliidren ;  if  it  was  not, 
the  Court  unanimously  agreed  that  the  power  was  ill 
executed.  If  it  vras,  the  next  question  occurredi  whe- 
ther the  power  was  satisfied  by  giving  leal  estate  to  one 
child,  and  personal  estate  to  another  i  The  word  same, 
flince  there  was  a  joint  fund,  must  relate  to  the  whole 
fund.  The  doubt  was,  whether  the  words  which  made 
die  widow  executrix,  repeded  the  former  words.  They 
were  in  the  same  period  ;  and  it  was  a  rule  of  construc- 
tion, that  if  the  whole  of  a  sentence  could  be  made  to 
6tand  together,  it  should  be  so  construed.  ChanUfre'J* 
proposed  to  controul  the  word  same  by  the  subsequent 
words,  he  controuled  the  subsequent  words  by  the  word 
same. 


1808. 


Mansfield  C.  J.  thought  that  the  testator's  intention, 
diough  difficult  to  discover,  was  to  make  his  wife  tenant 
for  life,  and  then  to  divide  his  property  among  his  chiU 
dren,  as  she  should  think  proper.  He  made  his  wife 
executrix,  and  gave  her  all  his  stock  in  trade,  bills,  bonds, 
&c.  she  paying  thereout  all  bis  just  debts.  It  was  im- 
possible to  apply  the  word  same  to  one*  sort  of  property 
and  not  to  the  other ;  from  and  after  her  decease,  he 
gave  the  same  to  be  divided  among  his  children,  as  she 
should  think  proper.  It  seemed  the  most  rational  con- 
struction, to  say  the  testator  meant  that  she  should  take 
the  whole  for  her  life  only :  from  the  bequest  of  the 
stock  in  trade,  it  appeared  probable,  that  the  testator 
thought  his  wife  would  -continue  his  trade ;  and  the 
words  "  all  my  personal  estate,  goods,  and  chattels,  at 
her  disposal,''  appeared  to  mean,  that  she  should  have  a 
discretionary  power  to  sell,  change,  or  enlarge  the  stock 
as  she  should  find  expedient.  The  next  question  was, 
whether  there  was  a  good  appointment,  to  prevent  the 
eldest  son  from  claiming  a  share  in  opposition  to  the  will 
of  his  mother.    The  question  was  a  new  one  in  its  pre* 

sent 
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sent  form,  but  he  inclined  to  think  that  the  appointment 
was  a  good  one,  so  far  as  he  could  collect  from  the  ad- 
judged cases.     The  cases  on  appointments  were  numer- 
ous, but  none  of  them  turned  upon  the  point  of  a  vested 
interest ;  they  all  proceeded  on  the  question  of  an  illusory 
share.     But  the  doctrine  of  illusory  appointments  could 
not  be  discussed  there.     If,  according  to  the  terms  of 
the  power,  some  share  were  |;iven  to  each,  it  was  impos- 
sible for  a  court  of  law  to  say  how  mucfai  each  should 
have:  that  must  depend  upon   the   appointment  itself. 
If  an  hundred  thousand  pounds  were  the  fund,  and  five 
shillings  were  the  sum  given  to  one,  the  appointment 
would  be  good  at  law.  But  in  the  present  case  there  was 
a  fund  consisting  both  of  real  and  personal  estate,  and  to 
several  of  the  children  no  part  of  the  real  estate  was  dis* 
tributed.    The  question  then  arose,  whether  it  was  ne- 
cessary to  give  a  part  of  the  property  of  eacb  description 
to  each  of  the  objects  of  the  testator's  bounty.    If  the 
Court  of  Chancery  had  to  decide  whether  'such  an  ap- 
pointment were  illusory  or  not,  in  a  case  where  it  was 
the  more  convenient  course  to  give  a  part  or  the  whole 
of  the  realty  to  pne  child,  and  a  part  or  the  whole  of 
the  personalty  to  another,  it  cannot  be  conceived  that 
the  Court  would  deem  it  illusory,  because  a  part  of  each 
species  was  not  given  to  all.    And  if  this  were  so  in 
equity,  at  law,  could  there  exist  a  doubt  that  the  giving 
part  of  one  species  only  would  be  a  good  legal  appoint- 
ment?   If  so,  the  lessor  of  the  Plaintiff  was  entitled  to 
no  part  of  the  real  estate.     But  it  had  been  said,  that 
thb  was  not  a  good  execution  of  the  power,  because  the 
testatrix  disposed  of  the  property  as  her  own.    It  is  true 
th^t  where  a  person  having  an  interest  and  a  power,  does 
not  refer  to  the  power,  it  shall  be  held  that  he  means 
only  to  dispose  of  his  interest.     C/eer's  case,  6  Co.   17* 
3  res.     But  where  A.  is  seised  of  an  estate  with  a  power 
for  B.  to  appoint ;  there  B.,  having  no  estate,  his  act 

shall 
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shall  necessarily  be  inferred  to  be  done  in  execution  of 
the  power.  In  a  case  where  a  woman  devised  her  real 
estate,  having  none,  but  a  power  to  appoint  a  real  estate 
of  her  husband's.  Lord  Loughboroughj  Chancellor,  held 
it  was  a  good  execution  of  her  power.  Tlie  testatrix, 
then,  taking  as  she  did,  only  a  life  interest  in  the  real 
estate,  certainly  had  only  a  power  over  the  reversion,  and 
not  an  interest  in  it.  And  therefore  although  she  uses 
terms  of  devise,  it  is  plain  that  she  meant  to  execute 
the  power.  Two  other  points  had  been  raised,  whether 
the  eldest  son,  or  all  the  children,  or  all  but  one,  should 
have  taken  tlie  real  estate,  in  case  tlie  appointment  had 
been  bad.  He  thought  all  the  children,  including  the 
after-bom  child,  would  have .  taken  :  but  it  was  not  ne- 
cessary to  decide  the  two  last  points,  as  he  was  of  opi- 
nion with  IJealh  J.  that  the  lessor  of  the  Plaintiff  was 
not  entitled  to  recover  any  thing. 


1808. 

MOROAN 

ex  dem. 

SCRMAM 

r. 

SURMAX. 


Lawrence  J.,  not  having  been  on  the  bench  when  the 
case  was  argued,  expressed  no  opinion. 

Postea  to  the  Defendants. 
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^«y  30.  Christy  v.  Ro\f . 


If  a  ship  npHIS  was  an  action  brought  to  recover  freight,  de- 
freiglited  to  H.  murrage,  and  port-charges,  upon  a  voyage  intended 

by  restraints  to  have  been  made  to  Hdmburgh^  Tlie  first  count  of  the 
amvijag,  and  declaration  set  forth  a  charter-party  in  writing,  not  sealed, 
di^t^^thi^"^  whereby  the  Plaintiff,  being  owner  and  master  of  the 
ter  to  deliver  True  Briton,  on  the  2d  of  October  1806  agreed  to  let 
G.  and  accept  her  to  freight  for  one  voyage  from  Sltields  to  Hamburgh, 
ma^^iSnuin  *"^  Stipulated  that  the  ship  should  be  kept  tight,  &c, 
tts9um[uUnpon  (Juriufi:  the  voyage,  with  an  exception  of  perils  of  the 
an  imptied  .     •   /   r      •  j        i  /:  j 

contract  to  pay  seas,  restraints  of  princes  and  rulers,  nre,  and  enemies  ; 

Uii^^r"^  the  Plaintiff  agreed  to  take  on  board  a  fall  cargo  of  coals 

And  if  Uie  qq  account  of  the  freighter  or  his  assigns,  and  to  proceed 
master  be  pre-  ®     .         ,  . 

vented  by  the    for  Hamburgh,  and  on  his  arrival  to  deliver  the  same  to 

Gonsigntes  or  ^^  freighter  or  his  assigns  at  such  convenient  place  or 
restraint  of  places  where  the  ship  and  cargo  might  safely  come ;  that 
delivering  tlie  the  ship  should  for  her  loading  lie  until  the  Qth  of 
go  there,  he  October,  and  for  her  delivery  lie  at  the  rate  of  one  work- 
titled^  fireiirht  *°8  day/>er  keel,  and  so  to  end  the  voyage.  In  conside- 
pro  rat&  for  the 
part  delivered. 

If  a  sliip  be  freighted  on  a  single  voyage  ontwards,  and  be  prevented  from  deliver^ 
ing  her  cargo,  $emble  tliat  she  shall  be  entitled  to  receive  from  the  owner  of  the  cargo, 
freight  for  bringing  it  back. 

And  demurrage  from  tiie  time  of  her  arrival  at  the  port  of  loading  and  notice,  tiU  the 
owner  receives  Uie  cargo,  or  the  master  has  had  time  to  discharge  it,  if  abandoned  by 
the  owner. 

And  that  the  master  woald  not  be  entitled,  upon  losing  the  delivery,  to  cast  away 
tlie  residue  of  the  cargo. 

If  the  master  signs  a  biU  of  lading,  expressing  that  upon  delivery  of  the  carao  freight 
is  to  be  paid  by  the  consignees,  he  does  not  thereby  renounce  his  claim  for  freight 
against  the.  consignor. 

Semble,  that  the  master's  right  to  exact  payment  of  any  part  of  the  freight  from  the 
consignee,  does  not  arise  tiU  the  delivery  is  completed,  or  determined. 

Upon  an  agreement  to  pay  certain  pilotage  and  port  charges  for  an  entire  voyage, 
though  a  part  only  of  the  cargo  is  delivered,  there  shall  be  no  apportionment  of  the 
pilotage  and  port  charges,  but  the  whole  shall  be  paid. 

ration 


Row. 
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.<4ation  i/vhereof    the  freighter  agreed  not  only  to  put  on  1808. 

faofird  a  cargo  of  coals,  and  to  receive  or  cause  the  same 

Christt 
to  be  received  from  on  board  her  at  Hamburgh  within  v. 

the  times  limited  for  her  loading  and  delivery,  but  also 
to  pay  the  Plaintiff  in  full  for  the  freight  of  the  ship  for 
the  voyage,  after  the  rate  of  ^0/.  per  keel,  on  the  delivery 
of  the  cargo,  by  the  master  having  what  money  he  might 
require  for  the  ship'a  use,  and  the  remainder  by  a  good 
bill  on  London  at  two  months'  date,  with  5/.  demurrage 
for  every  day  of  the  ship's  detention  beyond  the  days  so 
limited  for  her  loading  and  delivery ;  and  also  two  full 
third  parts  of  all  pilotage  alnd  port*charges  which  might 
be  incurred  during  the  voyage.  The  declaration  further 
averred  that  on  the  13th  of  October,  and  not  before, 
through  the  default  of  the  Defendant  in  not  loading  the 
ship  within  the  stipulated  period,  although  the  Plaintiff 
was  ready  within  that  period,  he  received  on  board  a  full 
cargo,  to  wit,  17  keels  of  coals,  on  account  of  the  De- 
fendant or  his  assigns,  and  proceeded  towards  Ham" 
burgh,  and  on  the  8th  of  November  arrived  at  Cuxhaven, 
being  a  port  in  the  course  of  tife  voyage  from  Shields  to 
Hamburgh  J  and  gave  notice  thereof  to  the  agents  or  assigns 
of  the  Defendant  at  Hamburgh;  and  on  the  12th  of  iVb- 
vember  arrived  at  Gluckstadt,  another  port  in  the  course 
of  the  voyage,  he  having  been  forced  and  compelled  by 
certain  vfiicers  acting  in  the  service  of  the  king,  and 
l¥hose  orders  he  could  not  resist  or  controul,  to  remain 
at  Cuxhaven  until  that  day.  The  Plaintiff  further  averred 
that  by  the  restraint  of  princes,  and  by  reason  of  the^dan- 
ger  of  capture,  to  which  the  ship  and  cai^o  would  be  ex- 
posed by  reason  of  certain  enemies  of  his  majesty  being 
dien  near  to,  and  likely  to  seize  and  occupy  Hamburgh, 
he  was  prevented  from  proceding  nearer  to  Hamburgh, 
whereof  the  Defendant  had  notice  ;  and  that  in  con- 
sideration of  the  premises,  and  that  the  Plaintiff,  at  the 
Defendant's  request,  would  deliver  the  cargo  at  Gluck- 
Vol.  I.  Y  ttadt 
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1808.  dadt  to  the  Defendant  or  his  assigns,  into  such  craft  or 
lighters  as  he  .or  his  agents  or  assigns  should  sendy  the 
Defendant  undertook  to  pay  freight  for  the  v  cargo  from 
Shields  to  Gluckstadi,  and  the  same  demurrage^  and  after 
the  same  rate  as  was  stipulated  in  the  charter-party,  toge* 
ther  with  two  third  parts  of  all  pilotage  and  port-charges* 
The  Plaintiff  then  averred  that  he  did  deliver  at  Gluch^ 
stadt,  to  certain  assigns  or  agents  of  the  Defendant,  into 
certain  craft  or  lighters  sent  by  them,  7  keels  and  1 
chaldron  of  coab,  part  of  the  cargo,  and  was  ready  and 
willing  to  have  delivered  the  residue,  in  the  like  or  in  anj 
pther  manner,  which  the  Defendant,  his  agents,  or  as- 
signs, should  d'u^ct,  and  for  that  purpose  remained  at 
Gluckstadt  until  the  21st  of  NovembeVf  whereof  die  De« 
fendantand  his  assigns  had  notice,  but  that  they  did  not 
receive  it;  that  he  was  on  that  day  directed  by  certaia 
officers  in  his  majesty's  service,  having  authority,  (and 
which  directions  were  occasioned  by  certain  acts  of 
his  majesty's  enemies,  and  it  being  in  consequence  of 
such  acts  unsafe  and  exposing  the  ship  and  cargo  to  risk 
of  capture  to  remain  at  Gluckstadt),  to  proceed  from 
Gluckstadt  back  to  Cuxhaven;  that  he  accordingly  re- 
turned to  Cuxhaven,  and  remained  there  until  the  25th 
of  November,  with  the  will  and  intent  to  have  delivered 
the  residue  of  the  cargo,  but  that  the  Defendant  and 
his  assigns  neither  sent  any  craft  or  in  any  manner 
received  the  residue  of  the  cargo.  The  Plaintiff  further 
averred  that  he  was  on  that  day  compelled,  by  and  in 
consequence  of  the  restraints  of  princes  and  rulers,  the 
acts  of  the  enemy,  and  by  certain  officers  acting  under 
the  orders  of  his  majesty  ordered,  to  sail  from  Cuxhaven 
for  this  kingdom  ;  that  on  the  Ist  of  December  he  arrived 
at  Shields,  and  on  the  4th  of  February  1807  in  this  kin^ 
dom,  to  wit,  at,  London,  &c.  he  landed  and  delivered  the 
residue  of  the  cargo,  which  he  was  so  prevented  and 
liindred  from  delivering  at  Gluckstadt  or  Cuxhaven,  or 

else^ 
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ceived  had  the  Defendant  loaded  the  ship  within  the  time 
stipulated,  as  he  might  and  ought  to  have  done ;  or  had 
be,  his  agents  or  assigns,  used  due  diligence.  The  Plain- 
tiff then  claimed  for  71  days'  demurrage,  at  the  rate  in 
the  memorandum  specified,  S55L  ;  for  the  freight  of  the 
cargo  340/. ;  and  for  two  third  full  parts  of  the  pilotage 
and  port-charges  25/.  14^.  6d.  The  second  count 
stated  that  the  residue  of  the  cargo  had,  since  the 
ship's  return,  with  the  Defendant's  knowledge  and 
assent,  been  landed  in  this  kingdom.  The  third  count 
stated  a  substituted  contract  entered  into  by  the  De« 
fendant,  to  pay  reasonable  freighi  for  the,  cargo,  or  so 
much  thereof  as  sliould  be  delivered,  and  averred  that  the 
Plaintiff,  after  being  compelled  to  return,  discharged 
and  delivered  the  rest  of  the  cargo  for  the  use  of  the 
Defendant,  with  notice,  and  claimed  142/.  lOs.  only 
for  freight  of  the  7  keels  1  chaldron.  Upon  the  trial  of 
this  cause  at  Guildhall^  at  the  Sittings  after  Michealmas 
term  1807,  before  Mansfield  C.  J.,  the  Plaintiff  proved 
the  charter-party  as  stated.  He  also  proved  that  De- 
fendant did  not  fully  load  the  vessel  till  the  13th  of  Oc- 
tober,  being  four  days  after  the  ilmt  stipulated  for  com- 
pleting the  cargo,  in  consequence  of  which  the  Plaintiff 
claimed  4  days'  demurrage,  and  the  Defendant  paid  him 
10/.  in  part,  and  indorsed  on  the  charter-party  a  memo- 
randum that  *^  if  the  ship  should  lose  the  then  convoy 
''  about  to  sail  from  Leith  or  Hull^  in  that  case  the  cap- 
tun  was  to  be  paid  10/.  for  2  days'  demurrage,  at 
''  51.  per  day,  which  Messrs.  "Ross  and  Schleiden^  (the 
^  Defendant's  consignees)  were  desired  to  have  the 
^  goodness  to  pay  to  Captain  Christy ^  The  Plaintiff 
lost  that  convoy.  He  sailed,  and  on  the  8th  of  Novem* 
her  arrived  off  Cuxhaven,  which  is  so  near  to  Hamburgh^ 
that  he  could  with  ease  have  reached  that  place  on  the 
same  day;  but  being  prohibited  by  the  conunanderof 
Y  2  hw 
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1808.         bis  majesty's  naval  force  there  from  proceedingi  because 
the  trench  forces  were  then  nearly  approaching  to  Ham-- 
burgh,  he  sent  thither  intelligence  of  bis  arrival  to  Ross 
and   Schteiden,   who   in   answer  directed  him,  ^'  if  he 
''  should,  against  expectation,  have  waited  that  answer 
^'  to  his  welcome  letter,    to  sail  as  far  as    Gluckitadt, 
**  where    they  would   send    him   some   lighters."    The 
'  Plaimiff  arrived  at  Gluchstadt  on  the  12lh  of  November, 
and  On  the   15th  and  l6th,  in  pursuance  of  written   or- 
ders received  from  Ross  and  Schleiden,  delivered  7  keels 
and  1  chaldron  of  coals  into  the  only  lighters  sent  by 
them.      If  sufficient  lighters  had  been  sent,    the  whole 
cargo  might  have  been  discharged  during  the  ship's  stay 
at  Gluckstadt,     She  was,  however,  enabled  to  discbarge 
at  the  rate  of  a  keel  per  working  day  during  her  stay 
there.      On  the  21st  the  French  having  entered  Ham^ 
burgh,  the  Plaintiff,  by  direction  of  the  British  consul, 
and  of  the  commanders  of  his  majesty's  ships,  returned 
to  Cuxhaven;  and  on  the  23d  received  from  them  in- 
structions to  return  to  England  with  the  rest  of  the  car- 
go, in  consequence   of  which  he  sailed  on  the  26th,  15 
working  days  only  having  elapsed  since  his  first  arrival  in 
Ct/xAaven  roads,  and  reached  Shields  on  the  1st  of  Decem- 
ber; on  the  9th  he  apprised  the  Defendant  of  the  cir- 
cumstances, and  inquired  how  he  was  to  dispose  of  the 
cargo;    to  which  the  Defendant,  on  the  10th  replied, 
that  the  Plaintiff  was  at  liberty  to  proceed  in  any  way  be 
thought  proper,  as  his  contract  with  him  (ihe  Defend- 
ant) bad  not  been  performed.    The  Plaintiff  having,  on  the 
14th,  given  him  notice  of  his  intention  to  land  the  cargo 
at  the  Defendant's  risk  and  expence,   unless  he  should, 
himself  unload  it  within  7  days,  on  the  4th  of  February 
finished  the  landing  of  it  on  a  public  wharf  at  Shields, 
and  apprized  the  Defendant  of  what  he  bad  done.     The 
Flaiftliff  had  paid  32/.  12^  5d.  for  the  whole  of  the  pilot- 
age fend  port-chargies^    but  the  reasonableness  of  some 
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of  the  charges  was  contested.  The  Defendant  proved 
the  bill  of  lading,  by  which  the  Plaintiff  agreed  to  de- 
liver the  cargo  at  the  port  of  Hamburgh  to  Messrs.  Moss 
and  Schkiden,  merchants  there,  or  to  their  assigns,  he  or 
they  paying  freight  for  the  same*  This  was  signed  by  the 
captain,  "  as  per  agreement  to  charter.  J.  Christy"  The 
Plaintiff  contended  he  was  entitled  to  recover  the  whole 
freight  for  17  keels  and  57  days  demurrage,  viz.  2  days  be- 
fore the  vessel  sailed,  and  55  days  after  her  return,  viz. 
from  the  gth  of  Dec,  to  the  4lh  of  Febs  Mansfield  C.  J. 
directed  the  jury  that  the  Plaintiff  could  be  entitled  to 
freight  only  pro  ratd  for  the  quantity  of  coals  delivered ; 
that  he  was«entit1ed  to  demurrage  after  his  return,  not 
for  the  whole  time  he  kept  the  cargo  on  board,  but  for  a 
reasonable  time,  until  he  could  have  found  a  proper  place 
to  discharge  it;  for  that,  upon  the  Defendant's  dis- 
claimer, the  Plaintiff  might  have  thrown  the  coals  over« 
board ;  he  left  it  to  the  jury  to  consider  whether  there 
was  sufficient  evidence  of  the  agency  of  the  consignees, 
to  authorize  the  Plaintiff  in  obeying  their  instructions  for 
altering  the  ship's  destination ;  and  he  reserved  to  each 
party  the  several  points  which  were  afterwards  discussed. 
The  jury  found  a  verdict  for  the  Plaintiff;  in  calculating 
the  damages,  they  awarded  him, 

1.  Freight  for  7  keels  of  coals,  at  20/, 

per  keel  -  -  £l40    0    0 

2.  Compensation  for  the  use  of  the  ship 
at  Shields  upon  her  return,  for  14 
days,  until  the  Plaintiff  could  have 
gotten  a  place  to  receive  the  coals, 
at  51.  per  day  ... 

5.  For  the  2  day's  demurrage  incurred 
before  the  ship's  departure 

4.  For  two  third  parts  of  the  entire  pi- 
lotage and  port-charges  -  -       20    0    G . 

Making  the  whole  amount  of  the  damages    «£240    0    0 

Y  3  Shephfrd 


1808. 


70    0    0 


10    0    0 
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1808.  Shepherd Serjt.  in  Hilary  term  last  obtained  a  rule  nisi 

that  the  verdict  might  be  increased  to  440/.  upon  the 
ground  that  the  I^aintiff  was  entitled  to  freight,  at  201. 
per  keel,  forthe  entire  cargo;  and  Bay  ley  Serjt.  obtained 
a  rule  nisi,  that  the  verdict  might  be  set  aside,  and  a  non- 
suit entered,  or  that  each  of  the  several  constituent  sums 
might  be  deducted  from  the  amount  of  the  damages. 

In  Easter  term  last  Shepherd  and  Lens  Serjts.  first  shew- 
ed  cause  against  the  rule  obtained  by  the  Defendant,  and 
at  the  same  time  endeavoured  to  support  the  Plaintiff's 
rule.  They  observed  that  the  objections  made  to  the 
naintiff's  claim  for  the  freight  were,  1.  That  the  cargo 
was  not  delivered  at  Hamburgh,  but  elsewhere.  2.  That 
no  part  of  the  freight  was  due,  because  the  whole  of  the 
cargo  was  not  delivered.  3.  That  it  was  not  proved  that 
the  Defendant  had  authorized  Ross  and  Schleiden  to  sub- 
stitute Gluckstadt  as  a  port  of  delivery  instead  of  Ham" 
burgh.— I.  The  Plaintiff  is  not  under  the  necessity  of 
contending  that  he  has  earned  freight,  specifically  so 
called.  He  founds  his  action  upon  the  supposition  that 
inevitable  accident  having  prevented  the  performance  of 
the  first  contract,  he  is  entitled,  upon  an  express  or  im- 
plied contract,  substituted  for  the  other,  to  recover  a 
reasonable  compensation  for  the  use  of  his  ship,  and  he 
refers  to  the  original  charter-party,  only  to  shew  that 
SO/,  per  keel  is,  by  agreement  between  the  parties,  a  rea- 
sonable rate  of  payment.  In  the  case  of  Cooke  and  Jen- 
nings, 7  Term  Rep.  S8£.  it  was  rightly  decided,  that  the 
Plaintiff,  having  declared  upon  the  original  contract,  the 
performance  of  which  had  been  defeated,  could  not  re. 
cover:  and  the  present  action  was  framed  upon  the  opi- 
nion which  the  Court  then  gave.  Supposing  that  the 
whole  17  keels  had  been  delivered  at  Gluckstadt  by  the 
Defendant's  order,  the  delivery  at  Gluckstadt  is  to  all 
intents  equivalent  to  a  delivery  at  Hamburgh.     Cooke  v. 

Jennings 
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Jennings  is  the  only  case  %vhere»  the  goods  having  been  1808. 

accepted  by  the  freighter,  the  captain  has  not  been  held 
entitled  to  recover  freight  pro  rati  itineris;  but  even 
this  case  cannot  be  deemed  an  authority  to  support  that 
position.  2.  If  it  were  a  necessary  precedent  condition, 
that  the  whole  of  a  cargo  should  be  delivered,  before  any 
part  of  the  freight  became  due,  there  is  scarcely  any 
voyage  upon  which  freight  can  be  recovered.  For  when 
ever  a  part  of  the  cargo  in  a  chartered  ship,  or  a  piece  of 
goods  in  a  general  ship,  is  thrown  overboard  in  a  tem- 
pest, or  whenever  a  single  handful  of  any  article  is  wasted 
or  lost  on  the  voyage,  the  owner  must  have  a  right  to 
take  the  residue  of  his  cargo  without  paying  any  freight 
at  all.  The  case  of  Bright  v.  Cozpper,  1  BrownL  21.  cited 
by  Grose  J.  in  Cooke  v.  Jennings,  is  not  in  point  against 
the  Plaintiff ;  by  the  question,  which  is  there  stated 
to  be,  ''  whether  the  merchant  should  pay  the  money 
agreed  for,  "  and  by  the  reason  assigned  for  the  judgment, 
which  is,  that ''  the  captain  bad  not  performed  his  con* 
tract,**  it  appears,  that  the  Plaintiff  there  claimed  the 
whole  freight,  though  all  the  merchandize  had  not  been 
delivered.  It  would  be  no  forced  construction  to  raise, 
under  the  circumstances  of  the  present  case,  an  implied 
promise  to  pay  pro  rata  for  the  part  delivered :  that  how- 
ever, is  not  necessary,  for  by  the  terms  of  the  charter* 
party,  the  Plaintiff  was  to  receive  freight  in  proportion 
to  the  quantity  which  he  should  deliver.  3.  When  a 
merchant  consigns  goods  to  himself  or  his  assigns  at  a 
foreign  port,  it  is  to  be  inferred  that  he  has  agents  there, 
authorized  to  do  every  thing  necessary  for  the  fit  dispo- 
sition of  the  cargo.  The  Defendant  gives  an  order  on 
Ross  and  Schleiden  for  10/.  he  agrees  that  the  Plaindff 
shall  receive  at  Hamburgh  such  money  as  shall  be  wanted 
for  the  use  of  the  ship,  and  the  residue  of  the  freight  by 
a  bill.  Of  whom  is  the  Plaintiff  to  receive  the  sum  of  10/. 
the  other  money,  or  the  bill,  but  from  the  Defendant's 

y  4  agent? 
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1808.  agent  ?    It  is  to  be  presumed  then  that  his  assigns  are  h» 

agents  for  these  purposes.  With  respect  to  increasing 
the  verdict,  they  admitted  that  they  had  found  no  case 
in  which  freight  outwards  had  been  recovered,  the  voyage 
having  been  defeated  and  the  cargo  brought  back*  But 
a  French  ordinance  enacts,  that  "  if  it  happen  that  com- 
merce be  prohibited  with  the  country  to  which  a  ship  is 
in  the  course  of  sailing,  and  the  ship  be  obliged  to  return 
with  its  lading,  there  shall  be  due  only  the  freight  out- 
wards, although  the  ship  be  hired  out  and  home." 
French  Ordinances^  Liv.  3.  tU.  3.  Fret.  art.  15.  Valin, 
/out.  1.^57*  Pothier,  Ch.  Parties ^  No.  69.  It  seems 
that  this  ordinance  is  restrictive  of  the  master's  general 
right,  and  that  but  for  this  he  would  be  entitled,  in  such 
a  case,  to  freight  botli  outwards  and  homewards.  But 
if  the  Plaintiff  is  not  entitled  to  recover  the  outward 
freight,  he  is  nevertheless  entitled  to  freight  homewardsji 
for  having  brought  the  goods  back.  If  the  master,  hav-r 
ing  done  all  in  his  power  to  effect  the  voyage,  upon  the 
delivery  being  frustrated,  in  the  exercise  of  his  best 
judgment  for  the  benefit  of  the  owner,  brings  back  the 
goods,  the  owner  must  not  enjoy  his  option  to  receive  or 
reject  them,  without  paying  the  master  an  equivalent 
for  his  labour,  wages,  and  expences ;  the  measure  of  that 
equivalent  is  ascertained,  by  the  agreement  for  the 
freight  outwards.  If  the  owner  may  refuse  payment, 
there  is  no  mutuality ;  for  it  is  clear  that  although  the 
Plaintiff  was  prevented  from  delivering  more  of  the  coals, 
he  would  not  therefore  have  been  justified  in  immediately 
throwing  the  residue  overboard ;  but  if  he  had  so  done, 
he  would  have  been  liable  to  an  action.  The  value  of 
the  goods  is  immaterial.  If  the  master  might  castaway 
coals,  he  might  in  the  like  circumstances  equally  cas( 
away  cochineal,  or  diamonds.  He  could  not  foresee 
that  the  Defendant  would  elect  to  abandon  the  goods: 
if  before  bis  return  he  could  have  received  the  Defends 

ant's 
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ant's  refusal  to  freight  them  home^  perhaps  he  might  1808. 
have  had  a  larger  option  how  to  act.  But  in  this  case^ 
until  the  Defendant  had  altogether  renounced  the  qurgo, 
the  Plaintiff  would  not  have  been  justified  in  putting  the 
coals  out  of  his  vessel,  2.  This  reason  is  equally  for- 
cible to  entitle  the  Plaintiff  to  the  demurrage  due  after 
the  vessel's  return :  the  jury  have  properly  ascertained 
by  their  verdict  the  time  which  he  reasonably  ought  to 
have  waited  before  he  could  dispose  of  the  coals  without 
directions  from  the  owner.  3.  2\n  agreement  to  pay 
demurrage  due  before  the  voyage,  must  be  fulfilled, 
whether  or  not  the  voyage  is  afterwards  performed,  and 
freight  earned.  The  indorsement  is  neither  a  bill  of 
exchange  upon  the  consignees^  nor  has  the  Plaintiff  ac« 
cepted  in  satisfaction  a  mere  recbmmendation  to  them 
to  pay  that  sum  if  they  should  think  it  fit.  The  Plaintiff 
had  not  the  power  to  inforce  this  payment  from  the  con- 
signees by  detaining  the  cargo.  If  the  captain  should 
refuse  to  deliver  goods,  consigned  m  the  usual  form,  the 
consignees  paying  freight,  otherwbe  than  on  payment  of 
demurrage,  it  is  clear  that,  upon  tender  of  the  freight 
only,  the  consignee  might  recover  for  them  in  trover. 
4,  Tlie  ship  having  arrived  at  her  substituted  port  of 
destination,  is  meritorious  to  the  full  extent  of  the  pilot-* 
age  and  port-charges  agreed  for,  without  the  payment  of 
which,  she  could  not  have  arrived  there,  nor  could  the 
consignee  have  had  any  benefit  whatever  from  the 
voyage.  Consequently,  the  proportion  agreed  to  be  paid 
in  respect  of  the  whole  cargo,  csinnot  be  subjected  to 
any  further  apportionment, 

Heyvcood  Serjt.  co/i/rd.  Though  the  exception  of  re« 
straints  of  princes,  introduced  into  the  charter-party, 
protects  the  Plaintiff  against  a  action  for  the  non- 
performance of  the  voyage,  it  does  not  enable  him  to 
recover  the  recompence  to  which  he  would  have  been 

entitled 
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1808.  entitled  if  he  had  performed  it.  The  circumstances  in 
Ae  case  of  Cooke  v.  Jennings ^were  precisely  similar;  yet 
there,  in  giving  judgment^  Lord  Kent/on  C.  J.  asked^  in- 
asmuch as  the  ship  never  arrived,  from  what  period 
the  stipulated  bills  at  4  months  were  to  be  dated  ;  and 
observed- that  the  case  of  Luke  v.Lyde,  2  Burr.  882.,  in 
which  an  implied  contract  was  raised  on  the  general  ma- 
rine law,  materially  differed  from  a  demand  resulting 
from  an  express  contract.  The  same  observations  apply 
to  the  present  question,  and  here  this  further  distinction 
subsists,  that  the  whole  freight,  though  it  was  to  be  as- 
certained by  the^  measure,  yet  when  ascertained,  it  was 
to  be  paid  by  one  bill  in  one  sum ;  iu  Luke  v.  Lyde  there 
was  no  gross  sum.  Byrne  v.  Pattinson,  reported  in  Abbot' 
319*  is  in  point.  In  the  case  of  Smith  v.Wilson,  8  East, 
4d7.  it  was  held  that  a  dispensation  of  the  voyage  and 
abandonment  of  the  charter-party  by  the  Defendant,  did 
not  endble  the  Plaintiff  to  recover  in  like  manner  as  if 
lie  had  performed  the  voyage.  In  the  present  case  the 
captain  could  not  know  that  the  suspension  of  the  voyage 
would  not  be  merely  temporary,  yet  he  did  not  do  so 
much  to  entitle  himself,  as  was  done  in  Smith  v.  Wilson^ 
for  upon  hb  return  to  England^  he  abandoned  the  voyage, 
and  never  offered  to  renew  and  complete  it,  without 
which,  freight  pro  rati  has  never  been  held  recoverable. 
And  as  freight  is  not  due  here  pro  ratd  itineris,  neither 
is  it  due  pro  ratd,  for  the  quantity  of  goods  delivered. 
If  a  ship  chartered  for  a  specific  sum  for  the  voyage, 
should  lose  part  of  her  cargo  by  the  perils  of  the  seas,  she 
would  earn  no  freight ;  for  there  could  be  no  apportion- 
ment. The  case  of  Bright  v.  Cowper  prqves  that  on  the 
charter-party  no  freight  is  due.  Molloy  b.  2.  c.  4.  $.  9.  re- 
cognizes this  decision.  Neitlier  can  any  contract  be  implied 
to  entitle  the  Plaintiff  to  freight.  Abandoning  the  original 
contract,  he  states  in  his  declaration  a  variety  of  circum- 
stances, upon  the  whole  of  which  he  calls  on  the  Court 

to 
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to  deduce  the  conclusion^  that  freight  is  due;  but  there  1606. 

is  no  evidence  of  the  existence  of  this  substituted  con- 
tract, because  it  is  not  proved  that  Ross  and  Schleiden 
were  agents  for  the  Defendant.  Their  act  wilt  bear 
only  this  interpretation,  that  seeing  the  Plaintiff  in  dis- 
tress, they  offered  thehr  assistance  in  landing  the  cargo  for 
the  benefit  of  all  parties  interested:  it  cannot  be  in* 
fenred  that  they  substituted  the  port  of  Glucksiadi  for 
Hamburgh.  If  the  voyage  had  been  insured,  the  going 
to  Glackstadt  was  a  deviation,  which,  in  case  of  a  loss, 
would  have  discharged  the  insurers,  who  would  have 
been  liable,  if  the  master,  in  obedience  to  the  directions 
of  the  naval  commander,  had  staid  at  Cuxhaven.  Xoss 
and  Schleiden^  in  directing  the  Plaintiff  to  proceed  to 
Gluekstadi,  assumed  a  very  large  authority,  and  the  fair 
inference  to  be  drawn  is,  not  that  there  was  a  new  agree- 
ment binding  upon  the  Defendant,  a  third  person,  resi- 
dent in  Great  Britain,  but  a  new  i^eement  binding 
upon  Ross  and  Schleiden,  acting  on  their  own  account; 
and  this  construction  solves'  all  difficulties  that  may  be 
suggested  with  regard  to  the  relative  situation  of  the  par- 
ties, and  acceptance  of  bills.  But  the  Defendant  is  not 
liable  to  freight  for  another  reason ;  because  the  Plain- 
tiff had  agreed  by  the  bill  of  lading  to  resort  for  payment 
solely  to  the  consignees,  and  he  had  in  his  own  hands  the 
means  of  enforcing  the  payment,  which  having  neg- 
lected, he  cannot  therefore  again  rectnr  to  the  Defendant. 
The  master,  being  in  possession  of  the  goods  under  a  bill 
of  lading,  was  not  bound  to  deliver  the  second  keel,  till  he 
was  paid  his  freight  for  the  first :  if  he  had  observed  this 
precaution,  he  would  have  prevented  all  risk  In  Beawes, 
Lex  Merc,  114.  it  is  laid  down,  that  ''  if  a  ship  be  only 
''  freighted  outwards,  and  loaded  by  a  fisictor,  the  goods 
''  shipped  are  only  liable  for  the  freight,  and  no  demands 
'^  to  be  made  on  the  freighters  in  virtue  of  the  cbarter- 
''  party,  but  the  person  who  receives  the  goods  is  to  pay 

"  it 
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1808.  ^'  it  according  to  the  tenor  of  the  bill  of  lading.^ 
{^Mansfield  C.  J.  and  Xtawrence  J.  observed  that  the  usiial 
form  of  bills  of  ladiqg  expresses  that  the  freight  is  to  be 
paid  on  delivery,  as  it  was  in  the  case  of  Penrose  v.  fVilkes, 
reported  Abbot,  276.;  yet  there  the  Court  of  King's 
Bench  held,  tliat  the  captain,  by  parting  with  the  posses- 
sion of  the  cargo,  did  not  lose  his  claim  for  freight  on 
the  consignor ;' and  that  it  might  moreover  be  questioned, 
whether  a  master  could  claim  any  part  of  the  freight, 
before  he  had  delivered  the  whole  cargo.]  /  A  captain 
wh6  has  signed  a  bill  of  lading,  is  not  justified  in  deli- 
vering the  goods  otherwise  than  as  tlierein  expressed. 
By  deviating  from  the  directions  of  that  instrument,  the 
Plaintiff  has  discharged  the  Defendant,  and  can  resort 
only  to  Ross  and  ScUeiden  as  his  debtors.  At  least  the 
Defendant  can  be  only  a  collateral  security,'  and  the 
Plaintiff  cannot  resort  to  him  until  be  has  shewn  that 
Moss  and  Schleiden  have  refused  payment.  And  he  has 
discharged  the  Defendant  by  his  negligence,  in  not  ap- 
plying to  them  at  Ghickstadt  for  a  good  bill  in  payment. 
Newlandy.  Horseman,  2  Rqf.  in  Chan.  74.  A  consignee 
by  receiving  goods  under  a  bill  of  lading,  which  ex* 
presses  that  he  is  to  pay  the  freight,  makes  himself  debtor, 
and  may  be  sued  for  the  freight.  Roberts  v.  HoU, 
2  Show»  443.  If  a  merchant  in  Ireland  consign  to  a 
merchant  here,  and  the  master  sign  the  bill  of  lading, 
the  merchant  here  is  liable  for  the  freight.  [The  Court 
doubted  the  accuracy  of  this  note,  and  conjectured  that 
at  least  the  goods  must  have  beeii  received,  and  observed, 
that  it  was  settled  by  the  authority  of  Mason  v.  Lick- 
harrow,  1  H.  BL  357.  that  the  property  does  not  pass  by 
the  master  signing  the  bill  of  lading.]  2.  It  was  the 
Plaintiff's  duty  to  discharge  the  coals  immediately  on  his 
return.  The  consignor  was  not  then  he  owner  of  the 
cargO)  but  the  consignees.  He  therefore  was  not  en- 
titled, if  he  had  been  willing,  to  receive  it,  and  he  pro- 
perly 
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• 
perly  disclaimed  it.     3.  The  Plaintiff  received  in  satis-  1808. 

faction  of  his  lesser  demand  for  demurrage  a  draft  upon 
the  consignees.  This  was  an  agreement  to  look  to  them 
only,  which  discharges  the  Defendant:  but  even  if  this 
were  not  so,  before  he  can  recur  to  the  Defendant  upon 
this  claim,  that  draft  must  be  returned  and  accounted 
for.  And  the  Plaintiff's  laches  in  not  giving  the  ear- 
liest notice  of  the  non-payment,  is  a  discharge.  4.  The 
port-charges  and  pilotage  ensue  the  freight.  They 
were  incurred  for  the  benefit  of  the  whole  cargo, 
not  of  a  part :  if  no  freight  is  due,  these  are  not  due : 
if  freight  is  due  pro  ratid,  only  seven  parts  in  seventeen 
of  two-thirds  of  these  charges  are  due,  for  the  two- 
thirds  were  to  be  paid  for  the  whole,  but  seven  parts 
only  of  seventeen  of  the  whole  were  delivered. 

Cur.  adv.  vuU. 

Mansfield  C.  J.  now  delivered  the  judgment  of  the 
Court. 

Various  objections  have  been  made  to  this  verdict  both 
at  the  trial,  and  upon  the  argument.  First,  that  no 
freight  at  all  was  due,  not  even  for  the  seven  keels  of 
coals  delivered  at  Glucksiadt.  The  first  special  count  in 
the  declaration  states  a  charter-party,  which  clearly  had 
in  contemplation  an  agreement  for  one  voyage  only,  and 
that  was  to  be  from  Shields  to  Hamburgh^  and  the  coals 
on  their  'arrival  were  to  be  delivered  to  the  freighter  or 
his  assigns  al  such  place  or  places  to  which  the  ship 
might  safely  come,  and  so  to  end  the  said  intended  voy- 
ilge.  The  Defendant  agrees  that  he  would  pay  freight 
after  the  rate  of  20/.  per  keel  of  coals,  and  so  in  propor- 
tion, by  such  money  as  should  be  required,  and  the  resi- 
due by  a  good  bill.  It  is  the  freighter  then  who  under- 
takes to  pay,  and  to  pay  by  a  good  bill :  this  is  a  stipula- 
tion introduced  for  the  benefit  of  the  ship-owner ;  to  the 
intent  that  he  should  not  be  left  to  his  action  upon   the 

charter- 


,  £ow. 
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1808.         charter-party^  in  which  he  imist  prove  the  performance 
^^^^V^^       of  the  voyage,  but  that  he  should  have  only  to  present  hb 
a,  bill,  in  order  to  have  it  paid ;  or,  if  compelled  to  sue  on 

it,  he  would  have  only  to  prove  the  hand-writing  of  fhe 
parties*  The  Defendant  therefore  bargains  that  he  will 
take  care  that  the  bill  shall  be  delivered  to  the  Plaintiff. 
.  The  coals  are  <:onsigned  to  Ross  and  ScUeiden,  or  to  their 
assigns,  by  a  bill  of  lading  in  the  common  form*  The 
vessel  arrives  at  Cuxhrnven^  which  is  in  the  course  of  the 
voyage,  and  is  prevented  from  going  to  Hamburgh. 
While  the  master  is  there,  Rosi  and  Schleiden  write  to  him 
to  advance  to  Gluckstadt,  which  is  also  in  the  course  of 
the  voyage :  that .  circumstance  is  not  perhaps  material, 
but  it  shews  that  there  was  no  deviation,  as  was  insisted 
upon.  The  ship  is  permitted  to  advance  to  Gluckstadt, 
where  she  is  not  able  to  discharge  the  whole  17  keels  of 
coals,  but  she  stays  long  enough  to  deliver  seven  keels, 
which  are  accepted  at  that  port  by  the  consignees.  It  is 
urged  that  the  vessel  does  not  go  to  Hamburgh ;  but  the 
answer  is,  that  those  persons  to  whom  the  coals  were 
consigned,  desired  that  they  might  stop  at  Gluckstadt. 
The  master  then  having  delivered,  and  the  consignees 
having  accepted,  this  part  of  the  cargo,  is  the  master  to 
receive  nothing  for  carrying  it  P  I  can  find  no  justice  in 
that:  it  might  as  well  be  contended  that  if  goods  are 
sent  to  Exeter,  and  the  consignee  meets,  and  takes  them 
at  Honiton,  the  waggon  must  proceed  empty  to  Exeter,  or 
the  carrier  be  entitled  to  nothing.  But  it  is  said,  that 
the  true  meaning  of  the  agreement  and  the  bill  of  lading, 
taken  together,  is,  not  that  the  Defendant  should  be 
liable,  but  that  the  freight  should  be  paid  by  Ross  and 
.Schleiden.  What  then  is  the  meaning  of  the  agreement, 
by  which  the  freighter  positively  undertakes  that  the 
freight  shall  be  paid  for,  after  the  rate  of  20/.  per  keel, 
and  that,  by  a  good  bill  ?  To  say  that  the  Defendant  is 
not  liable,  would  be  wholly  to  do  away  this  contract.  •  I 

there- 
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therefore  thiak  that  die  Plaiatiff  it  entitled  to  recover  1808. 

the  140/.  given  him  for  the  freight  of  the  seven  keels. 
With  regard  to  the  demurrage  after  the  jihips  return 
home,  in  some  situations  of  events  that  point  would  be 
doubtful.  Where  a  ship  is  chartered  upon  one  voyage 
outwards  only,  with  no  reference  to  her  return,  and  no 
contemplation  of  a  disappointment  happening,  no  decision 
which  I  have  been  able  to  find,  determines  what  shall  be 
done  in  case  the  voyage  is  defeated  :  the  books  throw  no 
light  on  the  subject.  The  natural  justice  of  the  matter 
seems  obvious ;  that  a  master  should  do  that  which  a 
wise  and  prudent  man  would  think  most  conducive  to  the 
benefit  of  all  concerned.  But  it  appears  to  be  wholly 
voluntary  ;  1  do  not  know  that  he  is  bound  to  do  it :  and 
yet,  if  it  were  a  cargo  of  cloth  or  other  valuable  mer- 
chandize, it  would  be  of  great  hardship  that  he  might  be 
at  liberty  to  cast  it  overboard.  It  is  singular  that  such  a 
question  should  at  this  day  remain  undecided.  But  in 
this  case  the  Plaintiff  labours  under  a  further  difficulty, 
that  we  do  not  know  how  the  dealings  stand  between  the 
Defendant  and  Ross  and  Schleiden.  There  may  have  been 
an  absolute  sale,  and  the  property  may  no  longer  continue 
in  the  Defendant.  Or  the  coals  ma^  have  been  con- 
signed to  be  sold  on  commission  by  Ross  and  Schleiden  as 
agents.  But  upon  reading  the  bill  of  sale,  which  con- 
tarns  a  general  consignment,  we  must  presume  that  the 
goods  were  absolutely  sold  to  Ross  and  Schleiden,  and  that 
the  property  therefore  is  in  them.  If  that  is  the  case, 
all  that  has  been  done  for  the  preservation  of  the  cargo, 
has  been  done,  not  for  Row  but  for  the  benefit  of  Ross 
and  Schleiden,  and  if  any  liability  is  raised  by  implication 
of  law,  the  right  of  action  is  against  them.  The  Plain- 
tiff therefore  is  not  entitled  to  recover  this  sum  of  70/. 
for  demurrage,  ^s  to  the  10/.  for  demurrage  before 
the  voyage,  the  Defendant  is  clearly  liable,  upon  the 
agreement  to  pay  that  sum,  endorsed  on  the  charter- 
party. 
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1808.  party.  It  was  thereby  agreed,  that  the  master  was  to  be 
paid  the  10/.  which  Messrs.  Ross  and  Schleiden  were  de- 
sired to  have  the  goodness  to  pay  to  him.  It  was  con- 
'  tended  that  this  was  merely  a  draft,  but  it  b  nothing 
,  more  than  a  request  to  Ross  Schleiden;  and  the  con* 
trary  interpretation  would  entirely  do  away  the  sense  of 
the  indorsement.  I  have  said  nothing  as  to  the  claim  for 
freight  back,  nor  could  it  be  recovered  in  this  action,  as 
the  declaration  contains  no  demand  adapted  to  it ;  but  it 
probably  would  stand  upon  the  same  ground  as  the  right 
to  the  demurrage  claimed  after  the  ship's  return.  I  do 
not  know  how  we  can  divide  the  pilotage  and  port* 
charges :  if  the  cargo  had  consisted  of  7  keels  only  in- 
stead of  17|  the  same  amount  of  port-charges  must 
equally  have  been  paid.  The  verdict  therefore  must 
stand  for  the  first,  third,  and  fourth  items,  amounting 
to  170/. 

The  Defendant's  rule  was  made  Absolute  for  reducing 
the  verdict  by  striking  out  the  sum  of  70/.  and  Discharged 
as  to  the  residue. 

The  Haintiff's  rule  for  increasmg  the  damages  was 
discharged. 
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REGULA     GENERALIS. 

It  IS  ORDERS Dy  That  the  secondaries  of  this  Court 
efaall^  from  and  after  the  first  day  of  next  Trinity  term, 
keep  a  book,  in  which  shall  be  entered  all  the  Rules 
which  from  time  to  time  shall  be  delivered  out  in  eject- 
ment, instead  of  the  present  book  containing  a  list  of 
the  ejectments  moved,  in  which  book  shall  be  mentioned 
the  number  of  the  entry,  the  county  in  which  the  pre- 
mises lie,  the  names  of  the  nominal  Plaintiff,  the  first 
lessor  of  the  Plaintiff,  with  the  words  ''  and  others,**  (if 
there  be  more  than  one),  and  also  the  name  of  the  casual 
ejector.— And  it  is  further  ordered.  That  unless 
the  Rule  for  judgment  be  drawn  up  and  taken  away 
from  the  office  of  the  secondaries  within  two  days  after 
the  end  of  the  term  in  which  the  ejectment  shall  be 
moved,  no  Rule  shall  be  drawn  up  or  entered  in  the 
book,  nor  shall  any  proceedings  be  had  in  such  ejectment. 

J.  Mansfield 
I.  Heath. 
S.  Lawrence. 

A.  CUAMBRE. 


MEMORANDUM 

AT  the  end  of  thb  term  William  Manley  Esq.  of  the 
Middle  Temple,  and  Jlbert  Pell  Esq.  and  William 
Rough  Esq.  of  the  Inner  Temple,  were  called  Ser- 
jeanto,  and  took  for  their  motto  '<  Pro  Rege  ei  Lege  J* 
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1808.  ARGUED    and    DETERMINED 


m  THK 


Court  of  COMMON  PLEAS, 

AND 

EXCHEQUER-CHAMBER, 


IN 


Trinity  Tenn, 

la  the  Forty-eighth  Year  of  the  Reign  of  George  III. 


Jitne  18.     MucKLOw  and  Others,  Assignees  of  Royland, 

V.  Mangles. 

contr\?to"^th  npROVER  by  the  assignees  of  a  bankrupt  for  a  barge 

aiiotberfora  and  Other  eflFects.     Upon  the  trial  before  Mans- 

chattel  which    .^  „  ^     ,         ,,^  ...         ... 

18  not  in  exist' jield  C.  J.  at  fVestminster,  at  the  sittings  in  this  term,  it 

timeof thereon-  ^"y  Proved  that  Rcnfland,  who  was  a  barge-builder,  had 

tract,  ^P°^  undertaken  to  build  the  barge  in  question  for  Pocock. 

whole  value  in  Before  the  work  was  begun,  Pocock  advanced  to  Royland 

the  other  pro-    some  money  on  account,  and  as  it  proceeded,  he  paid 

Ste\he  order  "^  "^ore,  to  the  amount  of  IQO/.  in  all,  being  the  whole 

the  buyer  ac-    value  of  the  barge.  When  it  was  nearly  finished^  PococVb 

Quires  no  pro- 

pertyinthe      name  was  painted  on  the  stern.      Two  days  after  the 

finished  and**  completion  of  the   work,   and  before  a  commission  of 

delivered  to      bankrupt  had  issued,  the  Defendant,  who  was  an  officer 

of  the  sheriiF  of  Middlesex,  under  ati  execution  against 

"RQylattd 
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Royland^  took  this  barge,  ^hich  had  not  then  been  deli-  1808. 

vered  to  Pocock,  but  gave  it  up  to  him  under  an  indem*       ^iT'^^^^^^ 
nity.    The  jury  found  a  verdict  for  the  Plaintiff.  v. 

MAMOLCt.' 

Best  Serjt.  now  moved  that  the  sum  of  IQOL,  the 
value  of  the  barge,  might  be  deducted  from  the  amount 
of  the  verdict,  inasmuch  as  the  property  had  absolutely 
vested  in  Pocock,  who  had  paid  for  the  barge,  and  could, 
he  said,  have  recovered  it  in  trover  against  Royland;  and 
the  assignees  could  not  be  in  a  better  condition  than  /toy* 
land  himself.  This  was  not  such  a  permissive  possession 
in  the  bankrupt,  as  is  described  in  the  stat.  21  Jac.  1 
c*  19-  for  the  bankrupt  had  not  had  time  to  deliver  it 
after  it  was  finished^  Ex  parte  Flinn  and  Field,  lAth  185. 
FUnn  and  Field  bought  of  Matthews,  and  paid  for,  two- 
thirds  of  five  hundred  barrels  of  tar,  the  whole  to  be  sold 
by  them  for  account  as  follows,  two-thirds  their  account, 
and  one-third  Matthews^  account;  Matthetts  to  bear 
charges  of  cartage  and  porterage  in  sending  o£f.  .  Mat' 
tliews  becoming  a  bankrupt,  the  Chancellor  on  petition 
held,  that  Flinn  and  Field  were  entitled  to  two-thirds  of 
the  tar,  for  that  this  was  only  a  temporary  custody,  till 
the  petitioners  could  conveniently  ship  it  for  Ireland,  and 
it  could  not  with  propriety  be  said  that  the  tar  was  in 
the  ''  possession,  order,  and  disposition"  of  the  bank- 
rupt. 

Mansfield  C.  J.  The  only  eflFect  of  the  payment,  is, 
that  the  bankrupt  was  under  a  contract  to  finish  the 
barge:  that  is  quite  a  different  thing  from  a  contract  of 
sale,  and  until  the  barge  was  finished  we  cannot  say  that 
it  was  so  far  Pocock*s  property,  that  he  could  have  taken 
it  away.  It  was  not  finished  at  the  time  when  Royland 
committed  the  act  of  bankruptcy:  it  was  finished  only 
^wo  days  before  the  execution.  In  the  case  cited  it  was 
necessarily  held  that  the  tar  was  not  in  the  possession  of 

Z  2  the 
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MVCKLOW 
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the  bankrupt;  otherwisei  in  every  case  of  tenancy  in 
common  with  a  bankrupt^  the  act  of  bankruptcy  would 
vest  the  entire  property  of  the  chattel  in  his  assignees. 

Heath  J.    This  is  the  species  of  contract  which  in 
•  the  civil  law  is  described  by  the  term,  Do  ut  facias.    It 
comes  widiin  the  cases  which  have  been  held  to  be  exe- 
cutory contracts,  and  as  such  not  within  the  statute  of 
frauds,  as  contracts  for  the  sale  of  goods.    A  tradesman 
often  finishes  goods,  which  he  is  making  in  pursuance  of 
.  an  order  given  by  one  person,  and  sells  them  to  another. 
If  the  first  customer  has  other  goods  made  for  him  within 
the  stipulated   time,  he  has  no  right  to  complain;   he 
.  could   not  bring  trover   against  the  purchaser    for   the 
goods  so  sold.    The  painting  of  the  name  on  the  stem  in 
this  case  makes  no  difference.     If  the  thing  be  in  exist- 
ence at  the  time  of  the  order,  the  property  of  it  passes  by 
the  contract,  but  not  so,  where   the  subject  is  to  be 
made. 

Lawrence  J.    I  am  of  the  same  opinion.     No  pro- 
perty  vests  Ull  the  thing  is  finished  and  delivered. 

The  Court  refused  the  Rule. 


Jum  27. 


Glcndining  v.  Robinson. 


If  a  Defend*   THTAUGHAN  Serjt..  had  on  a  former  day  obtained  a 
baokruptl'aiid  ^^^  ^^^^  ^^^^  ^^^  hail  might  have  time  given  them 

be  required  to  ^^  surrender  the  Defendant,  until  a  week  after  he  should 
appear  to  a  '  ^ 

commurion  in   have   finished   his   examination  under  a  commission  of 

ty^  the  Court     bankrupt.     Both  the  bail  and  the  Defendant  resided  near 

wdl  enlarge 

the  time  for 

the  bail  to  surrender  him,  tiU  a  reaiooabie  time  after  the  end  of  his  last  exammation 

before  the  commisMonerk 

White 


ROBIMtOlTy 
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Whitehaven^  320  miles  from  London^  and  the  Defendant         1808. 
was  required  to  surrender  himself  to  the  commissioners     OLwtDiiiiKa. 
at  Whitehaven^  and  finish  his  examination  at  their  last       ^     «• 
sitting  there.    If  the  bail  should  be  obliged  to  surrender 
him  before' that  time,  it  would  become  necessary  for  the 
commissioners  to  come  up  to  London  to  take  his  exa- 
mination. 

Best  Seijt.  now  shewed  cause  against  this  rule,  on  the 
ground  that  the  commissioners  might  at  pleasure  enlarge 
the  time  for  the  last  examination^  and  thereby  might 
deprive  the  Plaintiff  of  the  fruit  of  his  judgment.  He 
also  intimated  a  doubt  of  the  power  of  ^the  Court  tQ 
grant  this  indulgence* 

Faughan  Serjt.,  in  support  of  the  rule,  said  that  a 
similar  rule  had  been  made  absolute  in  the  Court  of 
Kwg^s  Bench  that  same  day.  He  also  cited  Maude  v.. 
Jowett,  3  East,  145.  where  the  like  rule'  had  been  ob^ 
tained,  and  though  it  was  discharged  in  terms,  the  full 
effect  of  it  was  secured  by  the  conditions  there  imposed 
on  the  Plaintiff.  He  also  compared  this  to  the  case  of 
bail  for  an  alien  sent  out  of  the  realm  under  the  alien 
act.  Merrick  v.  Voucher,  6  Term  Rep.  50.  wher^  the 
Court  held  that  the  bail  were  discharged,  because  the 
Defendant's  situation  was  changed  by  act  of  law. 

The  Court  considered  it  reasonable  that  the  bail  should 
have  a  fortnight  from  the  end  of  the  Defendant's  last 
examination,  to  surrender  him;  at  the  same  time  im- 
posing on  them  the  terms  of  paying  the  costs  of  the  ap» 
plication,  and  of  undertaking  to  give  the  Plaintiff  notice 
when  the  last  examination  should  be  finished.  To  pre- 
vent delay,  the  Plaintiff  was  permitted  forthwith  to  sue 
out  a  scire  facias  against  the  bail,  undertaking,  not  to  proK 
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ceed  thereupon,  unless  they  should  fftil  to  surrender  their 
principal  at  the  expiration  of  the  time  given  them.  Upon 
these  terms 

The  rule  was  made  absolute. 


July '27. 

A  count  on 
Uk  intimul  com' 
posset  yrith 
the  Plaintiff 
as  execntor, 
may  be  Joined 
with  a  count 
for  Koods  sold 
by  the  testator. 

The  crite- 
rion whether 
the  coonts  are 
misjoined,  is, 
whether  the 
money,  if  re- 
covered, will 
be  assets  in  the 
hands  of  the 
executor.  And 
ifit  will,  the 
executor,  de- 
claring as  such, 
is  not  liable  to 
the  costs  of 
those  counts 
on  which  assets 
will  be  recover- 
ed. 


Thompson  and  Wife,  Executrix,  v.  Stent. 

TN  this  case  the  Plaintiffs  declared  that  the  Defendant 
was  indebted  to  their  testator  in  his  lifetime  for  goods 
sold,  and  money  lent,  and  upon  an  account  stated  with  the 
testator,  and  averred  that  the  Defendant  had  undertaken  to 
pay  their  testator,  but  had  not  yet  paid  those  debts,  though 
requested,  to  the  testator  in  his  lifetime,  or  to  the  Plain, 
tiff  Maty,  his  executrix,  since  his  death,  or  to  both  the 
Plaintiffs  since  their  intermarriage.  They  also  declared 
that  the  Defendant  was  indelfited  to  the  testator  in  his 
lifetime  for  goods  sold,  and  money  lent,  and  after  his 
decease  undertook  to  pay  the  said  fVm>  Thompson  and 
Mary  as  executrix.  The  last  count  averred  'that  the  De- 
fendant was  indebted  to  the  said  William  Thompson  and 
Mary  as  executrix  upon  an  account  stated  with  him  and 
her  as  executrix,  and  had  not  paid  the  sums  claimed  by 
the  three  last  counts  to  the  said  William  Thompson  and 
Mary  as  executrix,  or  either  of  them.  The  Defendant 
demurred,  and  assigned  for  cause  that  the  Plaintiffs  had 
joined  in  the  same  declaration  causes  of  action  accruing 
VOL  several  distinct  rights,  characters,  and  capacities, 
namely,  causes  of  action  which  were  stated  to  have  ac- 
crued to  the  deceased  in  his  lifetime,  and  causes  of  action 
which  must  have  accrued,  and  were  stated  to  have  ac- 
crued, to  the  said  William  Thompson  and  Mary^  since  the 
testator's  death ;  and  that  upon  the  declaration,  in  tfaef 
event  of  a  verdict  passing  for  the  Defendant,  or  of  the 

said 
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said  WiUiam  T/tompson  and  Mary  failing  in  the  declara*         1606, 

tion,  and  taking  nothing  by  their  writ,  there  must  be  two 

several  and  distinct  judgments  for  costs,  namely,  as  to  part, 

to  be  levied  of  the  goods  of  th^  testator ;  and  as  to  Ihe 

other  part  thereof,  of  the  proper  goods  and  chattels  of 

the  said  William  Thompson  and  Mary^  who  ^  li  manied 

woman  could  have  no  proper  goods  aiid  tlnttels,  of  df 

the  said  WiUiam  Thomp$onj  who  w^  not  executor,  or  ttjK 

peared  to  have  ever  acted  as  such;  and  that  the  last 

count  alleged  the  account  to  have  been  stated,  coMM^'f 

log  monies  due  to  the  Plaintiffs  after  the  death  of  the 

testator,  and  a  supposed  promise  grounded  thereon  and 

made  subsequent  to  the  testator's  death,  which  mnst  havt» 

accrued  to  them  in  their  own  rights.    And  that  there 

was  a  misjoinder  of  action  in  the  said  declaration,  aiid 

two  several  and  distinct  conclusions. 

Best  Serjt.,  in  support  of  the  demurrer,  attempted  td 
distinguish  this  case  from  that  of  Cawell  v.  Watts,  6  Easi, 
405.  because  upon  the  first  class  of  counts  in  this  de« 
claration  the  Plaintiffs  could  not  have  sUed  in  their  jpbr* 
sonal  character,  but  only  as  executors.  The  debts,  in  all 
the  counts  except  the  last,  are  averred  to  have  accrued  in 
the  lifetime  of  the  testator,  but  upon  one  class  of  counts  the 
promise  to  pay  is  alleged  to  have  been  made  to  the  testa- 
tor, in  the  other  to  the  representative :  upon  the  first 
class,  therefore,  if  the  Plaintiff  fail,  the  Defendant  will 
be  entitled  to  no  costs  ;  upon  the  second  class,  he  will 
have  costs.  In  Coivell  v.  Watts  the  administratrix  might 
have  recovered  in  her  personal  character  upon  all  the 
causes  of  action  stated  in  the  declaration  ;  there,  if  the 
Defendant  had  succeeded,  he  would  have  been  entitled 
to  costs  upon  ali  the  counts.  Where  the  Plaintiff  can 
only  declare  as  executor,  he  shall  pay  no  costs ;  where 
he  may  recover  in  his  own  right,  his  stiling  himself 
Z  4  executor 
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executor  shall  not  exempt  him  from  the  payment  of 
coats* 

Lens.  Seijt.  contra,  was  stopped  by 

7%eCari^  whp.  declared  that  both  the  points  of  this 
case  were  wS^ti^^'tbe  case  of  Elwes  v.  Mocatto,  cited 
IB  Jenkins  s.  Plumes  fj^od.  91.  S.  C.  1  Salk.  207.  where 
it  'Was  held^  that  upon  an  insimtd  compuinsset  with  an  exe« 
cutor,  the  Defendant  was  not  entitled  to  costs ;  because 
the  promise  upon  the  insimul  computasset  begat  no  new 
cause  of  action,  but  only  ascertained  the  old  cause 
of  action.  And  in  Bull  v.  Palmer,  T.  Jon.  47.  upon  a 
similar  count,  it  was  determined,  that  since  the  money, 
if  recovered,  would  be  assets,  no  costs  were  payable  by 
the  Plaintiff.  The  same  point  was  recognized  in  an 
action  against  an  administrator.  Secar  v.  Atkinson,  1  f/« 
BL  102.  And  the  Court  observed  that  judgment  had 
been  given  without  suflBcient  consideration  in  a  case  of 
Stickle  V.  Pearson,  argued  in  the  Exchequer-chamber  in 
1807>  where  a  count  for  goods  of  the  intestate,  sold  by 
the  administrator,  after  the  intestate's  decease,  was  joined 
with  a  count  for  debts  due  to  the  testator,  and  the 
jttdgmeot  was  reversed; 

Judgment  for  th&  Plaintiff, 
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LucENA  V.  Craufurd  and  Others.    Iq  Error. 


<tatS9. 


subjects  of  titt 
United  Pro^ 
timcet^  whicli 
had  been  or 
mi^t  be  de- 


isms was  an  action  brought  in  the  Court  of  King's        CommiMioii- 

Bench,  by  the   Defendants  in  error,   against  the    «n^?^**»**^ 
^   >^  '      •'  ^  7      o  nzcdbyacom- 

Flaintiff  in  error,  upon  a  policy  of  assurance.     The    mission  ip-ant- 
tfaree  first  counts  of  the  declaration  were  in  substance  as    of  a°sutatef  to 

foUow:  SiLi!L^-'^ 

possession 

The  first  count  averred,  that  the  king,  by  virtue  of  jfc^a^l  goods 
die  powers   vested  in  him  by  the  stat.  35  G.  S.c.  80. 
had  issued  his  commission  under  the  great  seal  to  James 
Craufurd,  John  Brickwdody  Allen  ChatfieldyJohn  Bowles, 

and  Alexander  Baxter  directed,  thereby  nominating  them  tamed  In  or 

commissioners  for   the  purposes  mentioned  in  that  act,  theiK»-t8"of 

and  authorizing  them  to  take  all  such  ships  and  cargoes,  Jjjjj  fo  m^^V 

goods,  8lc.  into  their  possession  and  under  their  care,  as  m11,  and  dis- 

his  majesty  could  or  might,  by  virtue  of  that  act,  autho-  ume  to  the 

rize  them  to  take  into  their  possession  and  under  their  ^  "ixwi- 

care,  and  to  manage,  sell,  and  dispose  of  the  same  to  ;ns  to  such 

.                       ,              .  instructions  as 
the  best  advantage,  according  to  such  instructions  as  they  they  should  re- 
should   from  time  to  time  receive  from  his  majesty  in  kkigVcounr* 
council,   and    otherwise,  in   all   respects,   according  to  5*^*J^^®"^*y 
the  said  act ;  and  also  to  give  such  directions  respecting  war  against  the 
the  proceeds  of  the  sales  of  any  cargoes  mentioned  in  the  tincn^  one  of 
said  act  to  have  been  ordered  to  be  sold,  as  the  commis-  |JJJ  ""took^se- 
sioners  to  be  appointed  under  that  act  were  therein  and  veral  Dutch 

thereby  required  and  authorized  to  give  respecting  the     and  carried 

them  into  St. 
Helena,  The  commissioners,  with  the  assent  of  the  Lords  of  the  Treasory,  insured  them 
at  and  from  St,  Helena  to  London,  War  was  soon  after  declared  against  the  United  Pr^ 
vinees,  and  the  ships  were  finally  condemned  as  prize  to  his  majesty,  **  as  havin^^  belonged, 
**  when  taken,  to  subjects  of  the  United  Provinces,  since  become  enemies."  Upon  a  loss 
happening,  the  commissioners  declared  on  the  policy,  and  averred  thp  interest  to  be  in  the 
king,  and  hekl  that  the  action  well  lay. 

same. 
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1808.         same^  and  authorizing  and  empowering  them  to  execute 
^"^^^^^^^      all  and  singular  such  duties,  matters,  and  things,  as  his 
V.  majesty  could  or  might  authorize  or  require  to  be  exe- 

cuted by  the  commissioners  to*  be  appointed  under  that 
act.  That  on  the  1 0th  of  June  1795,  certain  ships, 
called  the  Houghley,  jilblasserdam,  Dordrechty  Zeelelyey 
Meermrtf  Agathay  MentoTj  and  Surcheance,  with  cargoes 
on  board,  being  ships  and  goods  belonging  to  subjects 
and  inhabitants  of  the  United  Provinces,  coming  from 
certain  parts  of  Asia  and  Africa,  and  bound  to  certain 
ports  of  the  United  Provinces,  were  by  vutue  of  bis  ma- 
jesty's orders,  taken  at  sea  in  their  said  toyage,  by  the 
commander  of  one  of  his  majesty's  ships  of  war^  in  com* 
pany  with  some  ships  in  the  service  of  the  East  India 
Company,  in  order  and  to  the  intent  that  such  ships  aud 
goods  might  be  brought  into  the  ports  of  this  kingdom  : 
and  such  ships,  with  such  goods  on  board,  had  been  car- 
ried into  St.  Helena  for  the  purpose  of  being  brought 
from  thence  to  some  port  of  this  kingdom.  And  the 
Plaintiffs  so  being  such  commissioners,  they,  on  the  22d 
of  August  in  that  year,  effected  a  certain  policy,  purport- 
ing that  the  Plaintiffs,  by  the  description  of  the  Com- 
missioners for  Sale  of  Dutch  Property,  the  same  being 
their  usual  style,  as  well  in  their  own  name  as  for  and  in 
the  name  and  names  of  all  and  every  other  person  or 
persons  to  whom  the  same  did,  mighty  or  should  apper- 
tain in  part  or  in  all,  did  make  assurance,  lost  or  not  lost, 
at  and  from  St.  Helena  to  London,  at  the  rate  of  eight 
guineas  per  cent,  to  return  31.  per  cent,  in  case  they  de- 
parted with  convoy  for  England  and  arrived,  on  ships  and 
goods,  to  wit,  Houghley,  Alblasserdam,  Dordrecht,  Ztele^ 
lye,  Meermin,  Agatha,  MeiUor,  and  Surcheance,  as  should 
be  thereafter  declared  and  valued.  That  the  Plaintiff  in 
error  subscribed  the  policy  for  2000/.  That  notice  of 
the  losses  and  misfortunes  which  befel  the  said  ships  and 
goods  arrived  in  thb  kingdom  before  any  declaration  or 

valuation 
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valuation  was  or  could  be  made  of  the  aaid  sbipt  and  1808. 

goods ;  that  before  the  making  of  the  policy,  and  before 
the  sailing  of  the  ships  on  their  voyage,  to  wit,  on  the  2d 
of  Jti/y  in  the  same  year,  the  ships  were  in  good  safety  at 
St.  Helena,  having  the  same  goods  on  board,  and  which 
goods  remained  loaded  aboard  the  said  ships  at  Si.  Helena 
during  the  whole  of  their  stay  there ;  and  which  ships, 
with  the  said  goods  on  board,  were  about  to  proceed  on 
a  voyage  from  St.  Helena  to  London ;  and  that  the  said 
ships  and  goods  were  ships  and  goods  which,  if  they  had 
arrived  at  London  from  the  said  voyage,  the  Plaintiffs,  as 
such  commissioners,  were  and  would,  upon  such  arrival, 
have  been  authorized  to  take  into  their  possession  and 
under  their  care,  and  to  manage,  sell,  and  dbpose  of  the 
same  according  to  the  said  commission  and  act  of  parlia- 
ment, and  which  were  intended  to  be  brought  from  St. 
Helena  to  London  for  those  purposes  on  the  voyage  in  the 
policy  mentioned.  And  that  they,  as  such  commissioners 
under  the  said  act  and  commission,  at  the  time  of  the  sail- 
ing of  the  ships  from  St.  Helena,  and  from  thence  until 
and  at  the  times  of  the  several  losses,  were  interested  in 
the  ships  and  goods  to  the  amount  of  all  the  money  in- 
sured. And  that  the  insurance  was  made  for  their  use, 
benefit,  and  account,  as  such  commissioners ;  that  the 
ships,  with  the  said  goods  on  board,  did  afterwards,  and 
before  the  22d  of  Augustt  to  wit,  on  the  2d  of  Jul^,  set 
sail  from  St.  Helena  with  convoy  for  England  on  their  in- 
tended voyage  to  London ;  that  during  the  voyage  the 
Houghley  and  Surcheance,  M'ith  their  cargoes,  and  the 
Dordrecht,  were,  on  the  1st,  5th,  and  13th  of  September 
respectively,  lost  and  damaged  by  perils  of  the  seas,  and 
the  cargo  of  the  Dordrecht  was  obliged  to  be  taken  out  of 
her  and  carried  to  London.  And  that  the  Zeelelye,  on  the 
20th  of  September,  was  by  violence  of  the  winds,  cast 
upon  rocks,  bulged,  and  lost,  with  the  'goods  on  board, 
M  hereby  the  Plaintiffs,  aS'  such  commissioners,  sustained 

an 
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1808.         an  average  loss  of  40/.  per  cent.    The  second  count  dif- 
fered from  the  first,  only  in  the  averment  of  interest, 


LUCBNA 


CRAurvaD* 


r.  which  was,  **  that  on  the  M  of  Jii/y,  and  from  thence 

until  and  at  the  times  of  the  several  losses,  his  majesty  teas 
interested  in  the  ships  and  goods  to  the  amount  of  all  the 
money  by  the  Plaintiffs,  as  such  commissioners,  for  and  on 
account  of  his  majesty  ever  insured  thereon ;  and  thai  the 
insurance  was  so  made  by  them  as  such  commissioners  for 
the  use,  benefit,  and  account  of  his  majesty,  and  that  they 
were  the  persons  who  gave  the  order  and  directions  to  the 
agent  immediately  employed  to  negociate  and  ^ect  the  po-. 
ticy.^  The  third  count  differed  only  in  averring  no  in- 
terest in  any  one,  but  it  averred  that  the  ships  therein  men- 
tioned ^'^e  not,  nor  were  or  was  any  of  them,  ships  or 
ship,  belonging  to  his  majesty  or  any  of  his  subjects  be- 
fore or  at  the  time  of  faking  the  assurance,  or  at  the  times 
of  the  losses. 

The  cause  was  tried  at  the  Sittinga  after  Mickaebut^ 
term  1806,  before  Lord  Elknborough,  when  a  verdict 
was  found  for  the  Plaiatiffi  below  upon  the  second  coot 
of  the  declaration,  and  for  the  Defendant  below  upon  all 
.the  other  counts.  The  judgment  of  the  Court  of  King's 
Bench  was  pronounced  accordingly,  but  a  bill  of  excep- 
tions having  been  tendered  to  the  Chief  Justice,  at  the 
trial,  by  the  counsel  for  the  Defendant  below,  the  same 
was  made  a  part  of  the  record,  and  removed  therewith 
by  writ  of  error  into  the  House  of  Lords. 

The  bill  of  exceptions  in  substance  stated  that  the 
Plaintiffs,  to  maintain  the  issue,  joined  upon  the  second 
count  of  the  declaration,  gave  in  evidence  a  certain  com- 
mission by  letters  patent  under  the  great  seal,  granted  by 
the  king  in  council,  in  pursuance  of  the  said  act,  to  the 
Plaintiffs,  bearing  date  the  13th  of  June  1795,  by  which, 
after  reciting  as  well  the  preambles  as  the  enactments  of 
the  Stat.  35  G.  3.  c.  80.  ss.  21  and  38.  his  majesty  consti. 
luted  the  Plaintiffs  commissioners  for  the  purposes  men- 
tioned 
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tioned  in  the  aict,  and  did  .authorize  and  require  them  to  1808. 
,  lake  all  such  ships  and  cargoes,  Sec.  into  their  possession  and 
under  their  care,  as  his  majesty  could  or  might,  by  virtue 
of  ihe  said  act,  authorize  them  to  take  into  their  possession 
and  under  their  care,  and  to  manage,  sell,  and  dispose 
.of  the  same  to  the  best  advantage,  according  to  such  in- 
.atructions  as  they  should  from  time  to  time  receive  from 
.the  king  in  council,  and  otherwise  in  all  respects  accord* 
iskg  to  the  said  recited  act,  and  also  to  give  such  direc- 
tions respecting  the  proceeds  of  the  sales  of  any  cargoes 
mentioned  in  the  said  act  to  have  been  ordered  to  be  sold, 
as  the  commissioners  were  therein  and  thereby  required 
and  authorized  to  give  respecting  the  same,  thereby  also 
giving  and  granting  to  the  Plaintiffs  all  and  singular  such 
powers  and  authoritiesi  and  authorizing  and  empower- 
ing them  to  execute  all  such  duties,  acts,  matters,  and 
things  as  his  majesty  could  or  might  give  or  grant,  or 
authorize  or  require  to  be  executed  by.  the  commissioners 
to  be  appointed  by  him  under  that  act.  The  Plaintiffs 
further  proved,  that  the  Lords  of  the  Admiralty  had,  on 
the  l6th  of  February  1795,  transmitted  to  the  command- 
ing officers  of  his  majesty's  fleet  certain  additional  in- 
structions, under  his  sign  manual,  bearing  date  the  9th 
of  February,  and  requiring  the  commanders  of  his  ma^ 
jesty's  ships  of  war,  and  privateers  that  had  or  might 
have  letters  of  marque  against  France,  to  bring  into  the 
ports  of  this  kingdom  all  Dutch  vessels  bound  to  or  from 
any  ports  in  Holland,  in  order  that  they,  together  with 
their  cargoes,  being  Dutch  property,  might  be  detained 
provisionally.  They  also  proved,  that  before  the  making 
of  the  policy,  on  the  10th  of  June  1795,  there  being  at 
that  time  no  declaration  of  war  )>etween  his  majesty  and 
the  United  Provinces,  the  Houghlty,  Jlbhsserdam,  Dor^ 
drechi,  Zeelelye,  Meermin,  Agatha,  Mentor,  and  5ar- 
aheance^  with  cargoes  of  goods  on  board,  being  ships  and 
goods  belonging  to  subjects  and  inhabitants  of  the  United 
Frownces,  coming  from  certain  parts  of.  ^Isia  and  Jfrkap 

and 
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1808.  and  bound  to  certain  ports  of  the  United  Province f,  were 
by  virtue  of  the  instructions  and  the  order  of  the  Lords 
of  the  Admiralty,  seized  and  taken  at  sea,  on  their 
voyage  from  Asia  and  Africa  to  the  United  Provinces,  by 
Captain  Essington,  commander  of  the  Sceptre,  in  com- 
pany with  some  ships  in  the  East  India  Company's  ser- 
vice, in  order  and  to  the  intent  that  such  ships  and  goods^ 
might  be  brought  into  the  ports  of  this  kingdom ;  and 
such  ships,  with  such  goods  on  board,  )iad  been  carried 
into*  St.  Helena  for  the  purpose  of  being  brought  from 
thence  to  some  port  or  ports  of  this  kingdom.  The 
Plaintiffs  also  proved,  that  the  Defendant  subscribed  the 
policy  on  the  22d  of  August  1795,  and  that  notice  of  the 
losses  and  misfortunes  which  befel  the  said  ships  and 
goods  arrived  in  this  kingdom  before  any  declaration  or 
valuation  was  or  could  be  made  of  the  said  ships  and 
goods;  that  the  Plaintiffs  were  the  persons  who  gave 
the  order  for  the  policy ;  and  that,  on  the  2d  of  July, 
the  ships  were  m  safety,  with  the  goods  on  board,  at  St. 
Helena,  and  were  about  to  proceed  upon  the  voyage  aver- 
red, and  were  intended  to  be  brought  from  St.  Helena  to 
London,  and  on  that  day  sailed  from  St.  Helena  with  con- 
voy for  England,  upon  the  said  voyage,  and  thatl>efore 
their  arrival  at  London  the  Houghley,  Surcheance,  Dor* 
drecht,  and  Zeelelye,  with  tlieir  cargoes,  were,  at  the  times 
and  in  the  manner  in  the  second  count  mentioned,  da- 
maged, lost,  and  destroyed ;  and  that  an  average  or  par- 
tial loss  of  40/.  per  cent,  was  sustained  upon  all  the  ships 
and  goods  insured,  and  that  the  Alblasserdam,  Meermin, 
Agatha  and  Mentor,  with  the  goods  on  board  thereof, 
arrived  in  this  kingdom  in  the  course  of  the  year  179& 
The  Plaintiffs  also  produced  a  letter  from  Mr.  Rose,  the 
then  secretary  to  the  Lords  of  the  Treasury,  addressed 
to  the  Plaintiffs  as  such  commissioners,  dated  the  2^  of 
August  1795,  and  communicating,  by  the  command  of 
the  Lords  of  the  Treasury,  their  opinion  that  the  Dutch 
East  Indiamen  captured  near  St.  Helena,  and  then  oa 

their 


IN  THE  FORTT-EIGHTH  YeAE  OP  GEORGE  III.  ^^l 

their  passage  to  this  country,  should  be  insured  from  sea-  ^  1B08 
risk  and  enemy,  and  desiring  (hat  the  Plaintiffs  would 
take  the  necessary  steps  for  insuring  them  accordingly. 
Mr.  jRose  also  proved  that  it  is  an  usual  practice  at  the 
treasuiy  to  give  directions  by  parol  in  the  first  instance, 
and  afterwards  to  send  a  written  authority,  and  also  that 
the  Lords  of  the  Treasury  had,  on  the  11th  of  August 
preceding,  refused  their  authority  for  insuring  the  said 
ships  and  goods,  and  directed  the  letter  of  that  date, 
hereinafter  set  forth,  to  be  written  and  sent  to  the  Plain* 
tiffs,  but  afterwards  approved  of  the  insurance  having 
been  effected. 

The  material  parts ,  of  tbe  evidence  on  tlie  part  of 
the  Defendant  Consisted  of  a  letter  from  Mr.  Rose^  dated 
the  11th  o(  August  179^,  informing  the  commissioners 
for  the  sale  of  Dutch  property  that,  in  reply  to  their  ap- 
plication, he  was  commanded  by  the  Lords  of  the  .Treasury 
to  acquaint  them,  ^hat  their  lordships  were  of  opinion,  it 
would  not  be  necessary  to  insure  the  Dutch  East  India  ships 
or  their  cargoes  from  St.  Helena  \  the  order  of  his  ma- 
jesty in  council,-  dated  the  l6th  of  January  179^,  by 
which  it  was  ordered,  that  all  goods  and  effects  coming 
directly  from  any  of  the  ports  of  the  Uhited  Provinces^  to 
any  of  the  ports  of  this  kingdom,  in  the  vessels  of  any 
country,  and  navigated  in  any  manner,  should  be  per- 
mitted, lintn  further  order,  to  be  landed  and  to  be  se- 
cured in  ^rehouses  under  the  joint  locks  of  his  majesty 
and  of  iAS  proprietors,  at  the  risk  and  expence  of  the 
proprietor^  there  to  remain  in  safe  custody  for  the  be- 
nefit of  tbi^  proprietors,  until  due  provision  should  be 
maili'byfaw  to  enable  such  proprietor  to  re-export  or 
otlfeiw^e  dispose  of  the  same ;  and  the  order  in  coun- 
cil of  die  filst  of  January  1795,  which  directed  that  all 
glMMb  and  effects  whatsoever,  belonging  to  any  of  the 
•dbjiiiets  or  inhabitants  of  the  United  Provinces,  or  be- 
Itnmng  to  any  subject  of  his  mtyesty,  or  to  any  subject 
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1808c         of  an;  country  in  amity  with  his  majesty,  coming  from 
^^"^^^^^      "ny  part  of  Europe,  Mia,  Africa^  or  America^  in  amity 
V.  with  his  majesty,  in  vessels  belonsins   to  any  subject 

or  mhabitant  of  the  United  Provinces,  or  to  any  sub- 
ject of  bis  majesty,  or  of  any  country  in  amity  with  his 
majesty,  and  bound  to  any  port  pf  the  Uftited  Provincesp 
might,  until  further  order,  be  permitted  to  be  landed  in 
any  port  of  this  kingdom,  and  might  be  secured  in  ware- 
houses for  the  benefit  of  the  proprietors,  in  the  same 
manner  as  was  directed  in  the  abovementioned  order. 
The  Defendant  also  gave  in  evidence,  certain  instruc- 
tions  given  by  the  king  in  council  to  the  Plaintiffs,  on 

N  the  Idlh  of  June,  in  the  same  year,  by  which,  after  re-* 
citing  that  by  virtue  of  the  powers  vested  in  his  majesty 
by  the  act  35  G.  d.  c.  80.  his  majesty  had  issued  the  com- 
mission before  mentioned,  the  commissioners  were,  di- 
rected forthwith  to  take  into  their  possession,  and  under 
their  care,  all  such  ships,  goods,  and  effects,  according  to 
such  lists  thereof,  as  they  should  from  time  to  time  receive 
from  the  commissioners  of  the  customs  in  England  and 
Scotland  respectively,  in  pursuance  of  directions  which 
ihey  would  receive  from  the  Lords  of  the  Treasury,  for 
the  purposes  above  mentioned.     And  the  Plaintiffs  were 

Vequired  to  be  careful  to  execute  the  directions  given 
them  in  the  several  clauses  of  the  act,  and  in  all  cases  of 
doubt  or  difficulty,  they  were  to  apply  to  the  privy  coun- 
cil for  further  instructions.  The  Defendant  also  gave  in 
evidence  the  king's  proclamation  of  the  15th  of^Sq^tem^ 

per  ]  795,  containing  an  order  for  general  reprisals  against 
the  ships,  goods,  and  sujbjects  of  the  UnitedPropinces, 
and  an  order  made  on  the  26th  of  November  by  the  hofds 
of  the  Privy  Council,  by  which,  after  reciting  that  four 
Ddtch  East  Indiamen,  the  Alblasserdam,  the  From  Agaf^^^ 
the  Mentor,  and  the  Dordrecht,  then  lying  in  the  Slyfn^ 

-non,  in  Ireland,  had  been  sent  in  thither  by  the  Sc^tre^ 
commanded  by  William  Essington  Esq.  or  by  other  4|f^^i 

unSer 
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under  his  commancly  antecedent  to  the  order  in  council  1808. 

for  granting  general  reprisals,  and  that  agents  had  been 
appointed  by  Captain  Essingtorif  and  others  concerned  in 
sending  in  the  said  vessels  :  and  that  the  sole  interest  in  all 
ships  so  sent  in  was  vested  in  his  majesty,  and  the  ap- 
pointment of  agents  for  the  care  and  disposal  thereof  did 
of  right  belong  to  his  majesty,  it  was  ordered  in  council 
that  the  Plaintiffs  should  be  the  agents  on  behalf  of  his 
majesty,  for  the  care  and  management  of  the  said  four 
Dutch  ships  and  their  cargoes.  The  Defendant  further 
proved,  that  the  Plaintiffs,  by  virtue  of  that  order  of 
council,  took  possession  of  the  Albasserdanif  Meniofy  Aga- 
tha, and  Dordrecht,  in  Ireland.  The  Plaintiffs  then  pro- 
duced in  evidence  certain  instructions  given  by  his  ma- 
jesty to  his  High  Court  of  Admiralty,  on  the  10th  day 
of  October,  1795,  whereby,  after  reciting  the  powers  con- 
ferred on  his  majesty  by  the  stat  ^5  G»  3.  c.  80.,  and  the 
commission  which  had  issued  thereupon,  and  that  the 
commUsioners  so  appointed  had  taken  possession  of  many 
ships  and  goods  belonging  to  the  subjects  and  iuhabitauts 
of  the  United  Provinces :  and  that  since  the  issuing  of  tl|e 
.commission  his  majesty  had  ordered  general  reprisals  to  be 
granted  against  the  ships,  goods^  and  subjects  of  the  United 
Provinces,  and  had  issued  a  commission  authorizing  the 
Lords  of  the  Admiralty  to  require  the  High  Court  of  Ad- 
miralty of  Great  Britain  to  take  cognizance  of,  and  judi- 
cially proceed  upon  all  and  all  manner  of  captures,  sei- 
zures, prizes  and  reprisals  of  all  ships  ahd  goods  that  were 
or  should  be  taken,  and  to  hear  and  determine  the  same, 
and^  according  to  the  course  of  the  admiralty  and  the 
law  of  nations,  to  adjudge  and  condemn  all  such  ships 
and  goods  as  should  belong  to  the  United  Provinces,  or 
their  vassals  or  subjects,  or  to  any  other  inhabiting  with- 
in any  of  their  countries,  territories,  or  dominions,  his 
majesty  directed  that  the  Court  of  Admiralty  should 
.  proceed  to  the  adjudication  of  such  ships  and  goods  of 
Vol.  I.  A  a  which 
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1808.         ni'hich  possession  had  been  taken  or  should  be  taken  by 
^^^^^y^      *h6  wid  commissioners,  as  should  be  proceeded  against  by 
V.  his  majesty's  advocate  general  on  his  behalf ,    in^  order 

that  the  same,  being  the  property  of  the  United  Pravinca, 
or  their  subjects,  might  be  condemned  to  hb  majesty  aa 
good  and  lawful  prize,  reserving,  nevertheless,  to  the 
aaid  commissioners,  the  care,  sale,  and  mani^ment 
thereof,  as  well  before  as  after  final  adjudication,  ac- 
cording to  the  provisions  of  the  said  act.  The  Plaintiffs  also 
gave  in  evidence  the  proceedings  and  sentences  of  the 
High  Court  of  Admiralty,  by  which  the  Houghley^  Zeeklye, 
Surcheance,  Dordrecht,  Alblasserdeimf  Meermin,  From 
'JlgathOj  and  Mentor,  and  their  respective  cargoes,  were 
pronounced  to  have  been  taken  before  the  declaration  of 
hostilities  against  the  Duich^  and  to  have  then  belonged 
to  subjects  of  the  States  General  of  the  United  Pro- 
tinces,  now  enemies  of  the  crown  of  Great  Britian,  and 
as  such,  or  otherwise,  subject  and  liable  to  confiscation, 
and  the  same  were  thereby  condemned  as  good  and  law- 
ful prize  to  his  majesty.  * 

.  The  bill  of  exceptions  further  stated,  that  the  counsel 
for  die  Defendant  insisted  that,  upon  the  evidence, 
the  Plaintiffs  could  not,  in  point  of  law,  maintain  the 
issue  on  the  second  count  of  the  declaration ;  first,  be- 
cause the  evidence  did  not  prove  that  his  majesty  was,  at 
the  time  when  the  ships  and  goods  sailed  from.  St.  He- 
lena, nor  when  the  insurance  was  effected,  nor  from 
'thence  until  and  at  the  time  of  the  loss  of  the  Hougkk^ 
and  Surcheance,  interested  in  the  ships  and  goods  insured, 
or  any  or  either  of  them,  to  any  amount  or  in  any  man- 
Dier  whatsoever,  so  that  a  legal  and  valid  insurance  could 
be  efiected  thereon  on  account  of  hiy  majesty  by  the 
Plaintiffs.  And,  £dly,  because  it  did  not  appear,  nor 
could  legally  be  inferred  from  any  thing  which  had  been 
given  in  evidence,  that  the  Plaintiffs  were  legally  autbiH 
rized  to  effect. the  iaaisnmce  oo  aocount  of  his  majesty, 

or 
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«r  that  the  insurance  effected  by  the  Plaintiffs  had  been  1808. 


LVCENA 


legally  adopted  by  or  on  behalf  of  bis  majesty.     But 

diat  the  Chief  Justice  directed    the  jury,    that  upon        '^"V. 

the   evidence   the  Plaintiffs    might  maintain  the  issue      Crawford.^ 

as  to  the  second  count,  and  that  his  majesty,  at  the 

times  when  the  ships  and  goods  sailed  from  St.  Helena, 

and  when  the  policy  was  effected,  and  from  thence  until 

and  at  th^  time  of  the  loss  of  the  HougUey  and  Sur*  - 

cheanc€f  had  an  insurable  interest  in  the  said  ships  and 

goods ;  and  further  that,  if  any  of  his  majesty's  subjects 

effect  an  insurance  for  the  benefit  and  account  of'  his 

majesty,  his  majesty  may  legally  adopt  and  ratify  the 

aame,  and  that  the  insurance  in  the  second  count  men* 

tioned  was  adapted  and  ratified  by  his  majesty,  and  the 

jury  gave  their  verdict  for  the  Plaintiffs  as  to  the  second 

count,  with  800/.  damages,  and  for  the  Defendant  as  to 

#11  the  other  counts. 

Ralph  Carr,  for  the  Plaintiff  in  Error. 

J.  A.  Park,  for  the  Defendant  in  Error. 
The  Plaintiff  in  error  assigned  errors  generally  upon 
the  insuflBciency  of  the  declaration,  the  misdirection  of 
the  Chief  Justice,  *  the  verdict  on  the  second  count,  and 
the  judgment,  and  stated  in  support  of  his  assignment 
die  following  reasons : 

1.  Because  a  policy  of  assurance  is  a  contract  of  indem- 
nity, and  therefore  requfres  that  the  person  on  whose  ac- 
count it  is  effected  should  be  interested  at  the  time  in  the 
property  insured ;  and  because  his  majesty,  neither  at  ^ 
the  time  when  the  risk  commenced,  nor  when  the  policy 
was  effected,  nor  at  the  period  of  the  loss  of  die  Houghley 
and  Surcheance,  had  any  interest  in  the  ship  and  goods 
insured,  whereon  a  valid  insurance  could  be  effected. 
'2.  Because  the  ships  and  goods  insured  were,  at  the 
time  when  the  risk  commenced,  when  the  policy  was 
^ected,  and  at  time  of  the  loss  of  the  Houghlty  and 
SurcheancCf  the  property  of  certain  citizens  of  the  United 
A  a  3  Provinces, 
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1808.         Provinces,  between  wiiich  country  and  Great  Britam 
there  then  existed  peace. 

3.  Because  this  insurance  was  effected  by  the  Defend- 
ants in  error^  as  commissioners,  and  as  in  tlieir  own  right, 
under  a  supposed  interest,  inherent  in  that  character,  and 
not  on  account  of  or  in  behalf  of  his  majesty.    ' 

4.  Because  the  Defendants  in  error,  at  the  time  when 
-  the .  insurance    was   effected,    had   not  any  authority  to 

effect  any  insurance  on  account  of  his  majesty. 

5.  Because  an  insurance,  which  is  illegal  and  void  at 
die  time 'when  it  is  effected,  cannot  be  made  valid  by 
matter  subsequent  to  the  contract. 

.  6.  Because  this  insurance  was  not  legally  adopted  or 
ratified  by  bis  majesty. 

S.  Shepherd* 
Ralph  Carr. 
The  Defendants  in  error  prayed  that  the  judgment  might 
be  affirmed,  for  the  following,  amongst  other  reasons : 

1.  Because  the  United  Provinces,  to  the  inhabitants 
whereof  the  ships  and  goods  in  question,  until  the  seizure 
tliereof  by  his  majesty,  belonged,  were,  at  the  time  of 
such  seizure,  under  the  power  and  controul  of  France^ 
then  being  in  open  hostility  against  his  majesty:  that 
under  these  circumstances,  his  majesty,  by  virtue  of  his 
undoubted  prerogative,  had  caused  the  said  ships  and 
goods  -to  be  seized,  in  order  that  the  same  might  be 
brought  into  this  kingdom,  and  there  detained  provi- 
sionally; whereby  his  majesty  had  acquired  the  lawful 
possession  thereof,  and  an  inchoate  right  of  property  in 
the  same ;  and  that  the  said  ships  and  goods  were  after- 
wards  regularly  condemned  to  his  majesty  as  good  and. 
lawful  prize,  by  the  High  Court  of  Admiralty,  being  a 
court  in  that  behalf  of  competent  and  conclusive  juris- 
4iction. 

2.  That  it  is  a  principle  of  law,  that  every  ratification 
jof  any  act  done  for  a  man's  benefit,  relates  back  to  the 

time 


IN  THE  Forty-eighth  Year  of  GEORGE  III.  337 

time  of  doing  it,  and  has  the  effect  of  a  previous  or-  1808. 

der.    That  if  this  principle  applies,  as  it  does,  to  the  case         liT^^^^ 
of  common  persons,  it  applies  more  strongly  to  acts  done  r, 

for  the  benefit  of  hi;i  majesty  by  any  of  his  subjects, 
and  afterwards  adopted  and  ratified  by  his  majesty;  for 
every  subject  is  bound  to  do  all  acts  in  his  power  for 
the  benefit  of  his  majesty.  And  still  more  strongly 
does  it  apply  to  the  present  case*  where  the  commis* 
sioners,  who  caused  the  insurance  in  question  to  be  ef- 
fected for  his  majesty's  benefit,  were  so  far  from  being 
strangers  to  the  subject-matter  of  the  insurance,  that 
they  were  the  persons  expressly  authorized  by  his  ma- 
jesty's commibsion,  grounded  on  the  act  of  parliament 
therein  referred  to,  to  take  the  ships  and  goods  insured 
under  their  care  upon  the  arrival  thereof  in  this  king- 
dom, and  to  manage,  sell,  and  dispose  of  the  same,  aa 
might  be  expedient  for  the  benefit  of  his  majesty. 

V.   GiBBS. 

J.  A.  Park. 
John  Richardson. 

Shepherd  Serjt.  for  the  Plaintiffs  in  error,  reduced  his 
objections  to  three;  1.  That  hb  majesty  had  no  interest 
in  the  ships.  2.  That  the  insurance  was  not  made  on 
behalf  of  his  majesty.  3.  That  the  insurance  had  not 
been  ratified  on  behalf  of  his  majesty. 

1.  The  allegation  of  interest  is .  essential.  To  consti- 
tute an  insurable  inteiest,  it  is  at  least  necessary  that  there 
should  be  a  right  existing,  and  vested,  at  the  time  of  the 
insurance.  If  not,  any  speculation  or  expectation  of 
profit  is  an  insurable  interest.  In  the  one  case  the  right 
exists,  though  not  tlie  benefit;  in  the  other  case,  the 
right  is  to  commence  in  futuro^  as  well  as  the  benefit. 
Supposing  that  profits  are  insurable,  yet  in  the  case  of 
Grant  v.  Parkinson,  Park,  354. 6lh  ed.  the  assured  had  an.'' 
existing  right  to  all  the  profits  the  cargo  might  produce. 
A  a  3  But 
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1808.  But  his  majesty  had  no  right  to  these  ships  at  the  dme  of 
this  insurance.  Whether  capture  gives  the  crown  an 
inchoate  right,  to  be  confirmed  by  the  sentence  of  con- 
demnation, or,  more  properly,  an  absolute  right,  subj^C 
to  be  defeated  by  a  future  adjudication ;  at  all  events, 
after  capture,  the  right  is  in  esse.  But  the  act  of  seizing 
these  ships  was  no  capture,  nor  was  it  in  any  respect  an 
hostile  act,  nor  dbtinguishable  from  an  embai^o  in  any 
of  its  consequences,  or  in  any  circumstance,  except  that 
it  was  a  detention  of  the  ships  at  sea  instead  of  in  port ; 
which  is  the  more  usual  case  of  an  embargo.  The  act 
did  not  transfer  the  property  to  his  majesty,  although  it 
might,  like  any  other  embargo,  be  a  very  proper  exer. 
cise  of  the  prerogative  ;  for  an  embargo  does  not  change 
the  property  in  the  ships  of  amicable  powers  lying  in  our 
ports,  either  of  itself,  or  in  the  event  of  war  being  de- 
clared before  the  embargo  is  taken  off.  llie  right  to  • 
the  ships,  which  in  that  case  are  thenceforth  detained 
as  prize,  accrues  only  from  the  time,  and  by  the  com- 
mencement of  hostilities.  The  only  difference  made  in 
the  statute  between  the  regulations  of  ships  and  cargoes 
brought  in  hither  by  Dutch  subjects,  and  those  brought 
in  by  his  majesty's  officers,  was  merely  founded  upon 
this :  that  in  the  one  case,  the  proprietor  beiug  present, 
was  directed  to  manage  his  own  property ;  in  the  other, 
the  owners  being  absent,  agents  were  appointed  to  ma- 
nage the  goods  for  them.  Until  the  declaration  of  hos- 
tilities the  king  had  merely  a  prospect  or  speculation  of 
future  interest;  if  he  had  an  insurable  interest  before 
that  event,  it  follows  that  whenever  goods  are  detained 
here  under  an  embargo,  the  possibility  that  before  the 
embargo  is  taken  off  war  may  be  declared  against  the 
power  to  which  they  belong,  gives  the  king  an  insurable 
interest  in  them.  He  might  equally  be  said  to  have  an 
interest  in  an  enemy's  ships  at  sea,  or  blockaded  in  port : 
for  he  might  expect  to  capture  them,  and  might  there- 
fore 


Caaufurd, 
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fore  insure  them  against  being  destroyed  by  the  enemy.  1808. 

Such  a  case  renders  apparent  the  absurdity  of  the  propo*       ^"^T^^"^^ 
sition,  that  insurable  interest  does  not  depend  on  existing  v. 

rights,  but  may  be  founded  upon  rights  to  be  accjuired 
after  the  insurance.  The  sentences  of  condemnatioa 
a£ford  no  answer  to  this  objection :  they  only  prove  that 
the  persons  to  whom  the  goods  belonged  were  enemies 
at  the  time  of  the  condemnation,  but  they  do  not  shew 
that  any  interest  was  vested  in  the  king  at  the  time  cf  the 
insurance.  The  Dutch  subjects,  whose  security  was  one 
principal  purpose,  at  least,  of  this  statute,  were,  at  the 
time  of  effecting  this  policy,  the  owners,  and  possessed 
the  only  insurable  interest  in  these  ships;  which  thej 
would  have  retained  to  this  day,  but  for  the  declaration 
of  hostilities.  If  the  kmg  was  entitled  to  insure  beforo 
that  event,  it  follows  that  during  a  certain  period  both 
might  insure  in  respect  of  the  same  indentical  interest  in 
the  same  ship  or  goods,  and  for  the  same  time.  The 
Court  must  at  this  time  determine  on  the  same  groundf 
as  if  the  loss  had  happened  on  the  very  next  day  after 
effecting  the  policy,  and  the  cause  had  been  decided  on 
the  day  after;  «nd  the  Court  would  then  have  been  com* 
pelled  to  say  that  the  crown  had  no  interest.  2.  What- 
soever may  be  the  right  of  a  principal  to  ratify,  it  must 
appear  that  the  contract  was  made  for  and  on  the  account 
of  the  party  ratifying.  But  this  policy  was  effected  by 
the  Defendants  in  error,  as  commissioners  for  the  sale  of 
Dutch  property,  in  their  official  capacity  created  by  sta- 
tute, not  as  agents  for  the  crown.  The  answer  of  the 
Lords  of  the  Treasury  is  addressed  to  them  under  the 
former  title;  it  merely  conveys  the  opinion  of  certain 
great  officers  of  the  crown  that  it  would  be  adviseable  to 
insure,  but  it  does  not  say  that  the  property  should  be 
insured  in  the  name,  or  on  the  behalf  of  the  crown.  If 
a  broker,  having  been  employed  by  an  order  couched  in 
these  terms,  had  insured  the  ships  and  goo<js,  specifi- 
A  a  4  cally 
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1808.  cally  and  absolutely  as  the  property  of  the  Dutch  proprie- 
torsy  he  would  not  have  been  responsible  for  any  mis- 
conduct in  not  having  insured  them  on  the  behalf  of  his 
majesty.  If  he  bad  insured  them  in  the  name  of  the 
crown^  he  could  not,  relying  on  tj^'is  letter,  have  called 
upon  the  crown  by  petition  of  right  or  otherwise  to  re- 
unburse  him  the  premium.  The  advice  which  the  crown 
gave  under  the  belief  that  tlie  interest  was  in  others, 
cannot  entitle  his  majesty  to  the  benefit  of  the  policy, 
though  the  interest  should  afterwards  prove  to  be  in 
himself.  If  the  insurance  is  once  effected  for  the  benefit 
of  jl.y  B.  has  no  right  at  a  subsequent  time  to  adopt 
it.  Conceding  that  a  policy  effected  for  all  whom  it 
may  concern,  might  in  many  cases  be  good,  yet  if  the 
broker  had  received  from  A,  no  instructions  to  insure, 
he  could  not  afterwards  declare  the  interest  to  be  in  A. 
And  it  is  immaterial  whether  it  appears  on  the  face  of 
the  policy,  or  is  extrinsically  shewn,  that  the  insurance 
was  not  effected  for  the  benefit  of  the  person  interested. 
3.  There  is' no  other  subsequent  ratification  of  the  con- 
tract, than  the  letter  from  the  Lords,  of  the  Treasury 
written  on  the  day  of  effecting  the  policy,  its  efiect  ex- 
tends no  further,  if  considered  as  a  ratification,  than  it 
does  if  considered  as  a  previous  authority;  and  in  either 
point  of  view  it  amounts  only  to  a  declaration  that  it 
was  a  wise  act  pf  management  in  the  Dutch  commis- 
sioners  to  insure  the  property. 

R.  Carr  was  to  have  argued  on  the  same  side,  but  was 
prevented  by  indisposition,  and  the  Court  having  strong- 
ly intimated  their  opinion,  the  Plaintiff  in  error,  on  the 
following  dky,  waived  the  privilege  of  being  further 
heard  by  council,  whereupon  their  Lordships,  without 
calling  upon  the  Defendants  in  error  for  any  argument, 

Affirmed  the  Judgment. 
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Chapman  and  Another  v.  Haw. 


June  30. 


TOE  ST  Serjt.  bad  on  a  former  day  obtained  a  rule  nisi 
to  set  aside  the  judgment  and  execution  in  tbis  case, 
and  to  return  the  money  which  had  been  levied.  The 
action  was  brought  to  recover  back  the  sum  of  five  gui- 
neas which  had  been  paid  to  the  Defendant  for  procur- 
ing a  sailor,  the  man  having  refused  to  proceed  upon  the 
voyage.  An  interlocutory  judgment  had  been  signed, 
and  notice  given  that  a  writ  of  inquiry  would  be  exe- 
cuted on  the  27  th  of  May.  On  the  24th,  one  of  the 
Plaintiffs  meeting  the  Defendant,  offered  to  compromise 
the  matter,  if  the  Defendant  would  pay  him  the  five 
guineas,  and  a  guinea  towards  the  costs ;  and  said  that 
he  would  himself  pay  the  rest  of  the  costs,  and  give  the 
Defendant  a  full  discharge,  and  direct  his  attorney  to 
slay  furtlier  proceedings.  The  Defendant  paid  him  the 
money,  and  the  Plaintiff  gave  the  Defendant  a  note, 
addressed  to  his  attorney,  in  which  he  requested  that  the 
proceedings  might  be  stayed,  as  the  Defendant  had  set- 
tled the  debt  and  costs  with  the  Plaintiff.  The  Defend- 
ant carried  this  to  the  attorney*  who  nevertheless  proceed- 
ed to  execute  the  writ  of  inquiry,  and  signed  final  judg- 
ment for  23/.  \9s.  (id,  damages  and  costs,  which  he  levied. 


A  plaintiff 
may,  witlioot 
cousiiltuig  hii 
attorney,  coin* 
proiuiM:  ao  ac- 
tion with  the 
Defendant^ 
and  take  on 
hinueii'the 
payment  of 
tlie  costs  to 
the  attor- 
ney, if  there 
be  no  fraadu- 
lent  conspi- 
racy to  clieat 
the  attorney  of 
hit  costs. 


Lens  Serjt.  shewed  cause,  contending  that  according 
to  the  case  of  Swaine  v.  Senat,  2  New  Rep.  99.,  the  at- 
torney had  a  right  to  proceed,  in  order  to  secure  his 
costs. 


Best^  contra^  observed,  that  there  was  nothing  here  in- 
jurious to  the  attorney,  the  Plaintiff  having  sworn,  that 
if  his  attorney  had  applied  to  him,  he  was  at  all  times 

ready 


342  CASES  IN  TRINITV  TERM 

1808.       ready  to  pay  him  his  costs.     The  proposal  too  for  the 
^^^^^^^  » compromise  came  from  the  PlaiatilBf.    . 
and  Another 

HaV  ^^  Court  observed,  that  there  seemed  to  be  no  fraud 

on  the  attorney  in  this  case.  The  party  had  received  the 
debt;  and  a  guinea  towards  the  costs.  .The  at^rney  there- 
fore should  have  proceeded  no  further; 

Jiule  absolute. 


,1^1.  Ryland  v.  Noakes. 

Upootfie       IDE  ST  Serjt.  had  obtained  a  ndemstin  this  cause, 

attoni^i^tbe  ^*^'  *®^**"8  ■®*^®  ^''®  judgment,  and  all  subsequent 

canse^tice     proceedings,  and  for  permitting  the  survivor  of  the  bail 

to  tlie  opposite  to  render  the  Defendant  in  discharge  of  his  recognizance* 

app^Qtment     ^^^  ^^  ^'^''^^  grounds  on  which  he  moved,  was  that  the 

t  ^*"^**'    interlocutory  judgment    had   been   signed  in    1805,  by 

he  can  proceed  B.  Hej/woodj  then  the  Plaintiff's  attorney,  who  soon 

e  cause,      nft^rwards  died.     No  copy  of  a  judge's  order  appointing 

another  attorney  was  ever  served  upon  the  Defendant, 

but  Parrott,  calling  himself  the  Plaintiff's  attorney,  had 

served  upon  the  Defendant  a  notice  of  executing  a  writ 

of  fieri  facias. 

Cocke  U  Serjt.,  against  the  rule,  contended  that  in  the 
oase  of  an  attorney's  dying,  a  judge's  order  for  appoint- 
ing another  in  his  place  was  not  necessary. 

Tfie  Court,  on  referring  to  the  officer,  held,  that  it  was 
necessary  to  give  notice  to  the  opposite  party  of  the  ap- 
pointment of  a  new  attorney,  before  any  proceedings 
could  be  taken  by  him. 

-    Rule  absolute. 


B 
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Price  v.  Simpson.  j^^^^ 

EST  Serjt.  bad  obtained  a  rule  nisi  for  setting  aside      Under  the 

an  interlocutory  judgment,  wbicli  had  been  signed  S£itog°L^ 

under    the    foUowins    circumstances.     An    attachment  %  ^  takiii| 
,      .^  .,!.»,  '  aliort  notice  of 

agamst  the  sheriff  was  set  aside  late  in  Easter  term,  upon  trial,  if  a  de- 

the  usual  condition  of  pleading  issuably,  and  taking  short  Uveied^er 

notice  of  Uial  for  the  Sittings  after  the  term.    The  Plain-  J?>«  Sittiniji 

tiff  delivered  his  declaration  on  the  2d  of  June,  which  bat  ko  early 

was  the  first  day  of  the  Sittings  after  the  term,  indorsed  woaldbe  time 

to  plead  insianter,  accompanied  with  the  demand  of  a  trialfor  Ae^ 

plea.     The  Defendant  supposed  that  he  should  satisfy  «(Uoiinunent 
,  .        .  .         day  upon  the 

the  rule    by  pleading  issuably,  and   paying  money  into  Defendant 

court,  within  the  four  first  days  of  the  present  term,  ^t^er^^tu 

sinc^  it  was  impossible  that  he  should  plead  issuably  in  ^>tlun  u 

time  for  trial  on  the  first  day  of  the  Sittings.  so  plead. 

Shepherd  Serjt.  now  shewed  for  cause,  that  if  the  De* 
fendant  had  pleaded  instanter,  as  he  was  required  by  the 
terms  of  the  attachment,  there  would  have  been  sufl5« 
cient  time  for  the  Plaintiff  to  give  short  notice  of  trial 
for  the  adjournment  day. 

Best^  contri, 

m 

The  Court  held  that  the  true  sense  of  the  rule  was, 
that  the  Defendant  should  so  plead,  that  the  cause  might 
come  to  trial  at  the  Sittings  after  Easter  term,  and  that 
he  ought  therefore  to  have  pleaded  instanter,  since  ha 
would  thereby  have  enabled  the  Plaintiff  to  proceed  to 
trial  at  the  adjournment  day. 

Rule  discharged 


^20 
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180B. 


July   2. 

0 

An  inclosnre 
act  gave  pow- 
vr  to  the  com- 
missioners to 
award  in  what 
-townsliips  the 
allotments 
slioiild  be  as- 
sessed to  the 
rates  and 
taxes.    Thev 
awarded  that 
certain  allot- 
ments which 
before  were 
within  the  dis* 
trict  ofH. 
were  within 
the  township    . 
ofC.     Helcf 
that  they  did 
not  thereby 
become  rate- 
able in  C. 


Fenton  t;.  Boyle  and  Others. 

TN  replevin  for  taking  the  Plaintiff's  coals  in  a  close 
called  Sxmffs  Piece,  in  the  parish  of  Rothtsjell,  two  of 
the  Defendants  pleaded  the  general  issue^  Boyle  the  third, 
avowed  under  a  warrant  directing  him,  as  constable,  to 
levj  69/*  5s.  6d.  for  the  Plaintiff's  proportion  of  an  as- 
sessment in  respect  of  his  lands  and  tenements  which  he 
occ^upied  in  the  township  of  Carlton,  made  pursuant  to 
an  order  of  justices,  under  the  stat.  13  G.  3.  c.  78.,  upon 
the  occupiers  within  that  townsliip.  The  Plaintiff  plead- 
ed that  in  the  parish  of  Rothwell  were  five  townships,  of 
which  Carlton  was  one,  and  a  district  called  Rothwell 
Haigh,  each  of  which  had  immemorially  been  separately 
assessed  for  the  repairs  of  highways  within  its  own  limits, 
and  not  collectively  or  otherwise  for  the  repairs  of  other 
highways  not  within  its  own  limits,  and,  U  that  the 
place  in  which,  &c.  was  parcel  of  Rothwell  Haigh  ;  2. 
that  the  tenements  in  respect  of  which  the  Plaintiff  was 
charged  with  69/.  55.  6(/.  were  not  situate  in  Carlton. 
The  issues  were  upon  these  pleas.  Upon  the  trial  be- 
fore Chambre  J.  at  the  last  York  Summer  Assizes,  a  ver- 
dict was  found  for  the  Plaintiff,  subject  to  a  case,  the 
material  facts  of  which  were,  that  in  Rothwell  were 
five  townships,  including  Carhon,  and  a  district  called 
Rothwell  IJaighy  in  which  lay  a  waste  called  Rothwell 
Haigh.  That  an  inclosure  act  of  25  G,  3.  directed  that 
the  commissioners,  after  setting  out  roads  over  the  des- 
tined inclosures,  which  were  to  be  made  and  repaired  for 
ever  by  Lord  Stourton  only,  the  lord  of  the  soil  of  the 
waste,  none  of  the  inhabitants  of  the  said  townships 
being  chargeable  thereto,  should  allot  305  acres,  in  situ- 
ations convenient  for  the  respective  townships,  among 
the  commoners,  in  satisfaction  of  their  common  rights  - 

and 
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and  thaty  after  deducting  the  highways,  and  6  acres,  to  1808. 

be  set  out  as  public  gravel-pits,  the  residue  of  the  waste 
should  be  allotted  to  Lord  Siourton,  whose  right  i  n  the 
S05  acres,  ecxept  to  the  mines,  should  be  thenceforth 
extinguished.  And  that  for  preventing  disputes  respit- 
ing the  taxes  and  rates  to  be  assessed  Cipon  the  allotments, 
the  commissioners,  by  their  award,  were  to  direct  how 
many  and  what  parts  should  be  assessed  to  the  rates  and 
levies  within  each  township,  and  the  allotments  were  to 
be  assessed  to  all  taxes  and  assessments,  within  the  town- 
ships, at  the  respective  values  that  should  be  set  thereon 
by  the  commissioqers,  but  no  part  of  the  305  acres  was 
to  be  assessed  along  with  any  part  of  Lord  Stourtons 
estate,  that  was  formerly  part  of  a  certain  park  men- 
tioned in  the  act.  Then  followed  a  reservation  to  Lord 
Stourton  of  all  mines  of  lead  ore,  coal,  and  other  mine- 
rals, under  the  305  acres,  and  6  acres.  The  commis- 
sioners by  their  award  allotted  the  field  in  which,  &c.  to 
John  Swift,  and  an  allotment  of  14  acres  to  the  Plaintiff, 
and  declared  both  of  these  to  be  "  freehold  in  the  tozcn' 
ship  of  Odrhon"  and  each  of  the  allotments  pf  the  305 
acres  to  be  in  some  one  of  the  five  townships  ;  they  also 
by  their  award,  assessed  the  Plaintiff,  and  Szcift,  and  the 
several  other  owners,  to  the  land  tax  for  their  respective 
allotments.  The  inhabitants  of  Carlton  having  pleaded 
guilty  to  an  indictment  for  not  repairing  ^^  a  common 
''  highway  in  the  township  of  Carlton,  not  being  a  high- 
"  way  on  any  part  of  Rothwell  Haigh,^*  and  a  fine  hav- 
ing been  imposed  and  levied  upon  two  of  the  Defend- 
ants,  Banks  and  Stocks,  amongst  others,  an  order  was 
afterwards  duly  made  in  a  special  sessions,  by  two  jus- 
tices, that  an  assessment  upon  tlie  occupiers  of  lands  and 
hereditaments  within  the  township  of  Carlton  should  be 
made,  and  allowed  according  to  33  G.  3.  c.  78.  and  col- 
lected, for  reimbursing  the  persons  on  whom  the  fine 
had  been  levied.     In  the  assessment  made  the  Plaintiff 

was 
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1808.  wts  charged  in  the  sum  of  64/.  135.  8^.  in  respect  of  his 
collieriesi  M^ich  he  rented  of  Lord  Stourtotif  being  situate 
in  and  under  Swift's  allotment;  and  in  the  sum  of 
4/.  12s«  Id,  in  respect  of  the  land  he  occupied,  which 
was  his  own  allotment.  Upon  his  refusal  to  pay  the  first 
sum,  the  warrant  mentioned  in  the  plea  issued*  * 

Williams  Serjt.,  in  i^pport  of  the  verdict,  which  had 
been  found  for  the  Plaintiff  on  both  issues,  observed  that 
The  act  had  given  the  commissioners  no  power  to  award 
within  what  township  the  several  allotments  should  lo- 
cally be  situated,  but  only  with  what  townships,  and  in 
what  proportions  each  allotment  should  be  assessed,  and 
this  they  had  omitted  to  do.  Hie  collieries  were  neither 
locally  situated  in  Carlton^  nor  liable  to  be  assessed  in 
Carlton.  The  act  had  itself  decided  this  question,  by 
especially  providing  that  no  part  of  the  305  acres  should 
be  taxed  or  assessed  to  or  along  with  any  part  of  Lord 
StourtorCs  estate. 

Cockell  Seijt.  contra,  admitted  that  the  two  issues  were 
Ibund  against  him,  but  contended  that  by  the  benefit  of 
the  St.  13  G.  3.  the  Defendants  might,  under  the  general 
issue,  avail  themselves  of  the  merits  of  their  case,  for  they 
were  legally  right.  The  award  that  the  allotments  were 
in  Carlton,  must  be  construed  as  a  direction  by  the  com<^ 
missioners  that  the  owners  should  bear  their  proportions 
of  public  burthens  in  Carlton. 

Mansfibld  C.  J.  The  act  directs  them  to  say  in 
what  township  the  allotments  shall  be  rateable.  But  they 
have  not  said  in  what  township  any  of  them  shall  be 
rateable* 

L^t  the  Postea  be.  delivered  to  the  Plaintiff. 
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Hogg  r.  Snaith  and  Others. 


1808. 


^I^ROVER  for  two  bills  of  exchange:  upon  the  trial 
of  this  cause  at  the  last  Sittings  at  Guildhall,  before 
Mansfield  C.  J.  a  verdict  was  taken  for  the  Plaintiff^  sub- 
ject to  the  opinion  of  the  Court  upon  the  following  case. 
The  Plaintiff,  by  a  power  of  attorney  under  seal,  con- 
stituted English  his  attorney  revocable,  for  him,  in  his 
name,  and  to  his  use,  to  ask,  claim,  demand,  recover, 
and  receive,  from  the  commissioners  of  his  majesty's 
navy,  or  whom  else  it  might  concern,  alt  such  salary, 
wi^es.  Sec.  and  all  other  money  whatsoever,  as  then  was 
or  thereafter  shoyld  be  due  to  him  for  his  service,  or 
otherwise,  in  any  of  his  majesty's  ships ;  then  followed  a 
general  power  to  receive  all  demands  from  all  other  per- 
sons whatsoever ;  the  constituent  giving  and  thereby 
granting  unto  his  said  attorney,  his  substitutes  and  assigns, 
all  his  authority  and  lawful  power  in  the  prembes  for 
receiving,  recovering,  obtaining,  compounding,  and  dis- 
charging the  same,  as  fully  and  effectually  as  he  himself 
might  or  could  do  being  personally  present;  and  ac« 
quittances,  releases,  or  any  other  discharges  in  his  naime 
to  make,  seal,  and  deliver,  and  one  attorney  or  more  to 
substitute,  and  at  pleasure  to  revoke,  with  the  usual 
clause  of  general  ratification.  By  virtue  of  this  power 
English  received  from  the  commissioners  foi  victualling 
his  tnajesty's  navy^  for  the  use  and  on  the  account  of  th^ 
Plaintiff,  the  two  bills  in  question,  which  were  made 
payable  to  the  Plaintiff  or  his  order.  Upon  each  of  these 
bills  a  clerk  in  the  pay  department  of  the  victualling 
office  had  written  his  initials  G.  S.  with  the  words  ^*  let- 
ter of  attorney  entered,  William  C.  English,  attorney," 
to  denote  that  the  power  was  lodged  in  the  victual* 
big  office,  and  that  the  proper  officer  there  recognized 

English 


A  power  of 
attorney  to  r^ 
ceive  aU  salary 
and  money  y 
witliaUUie 
pnncipd*5  an- 
tiiority  to  reco- 
very  compound, 
and  diachflrge, 
and  to  give  re- 
leases, and  ap- 
point substi- 
tutes, does  not 
authorize  the 
attorney  to  nc- 
gociate  bills  re- 
"^ceived  in  pay- 
ment* 

Nor  to  in- 
dorse them  in 
bis  own  name. 

Nor  does  a 
power  to  tran- 
Mict  allbosi- 
ness. 

Evidence  of 
an  usage  at  tha 
navy  office  to 
pay  bills  in- 
dorsed by  the 
attorney  in  hw 
own  name,  aud 
negotiated  by 
him,  under 
such  a  power, 
cannot  be  re- 
ceived to  en- 
large llie  opcx-' 
ation  of  the 
pouer. 
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English  as  Hogg^s  attorney.    Englhhy  withoiitany  oilier 
authority  from  the  Plaintiff  than  this,  being  indebted  to 
the   Defendants,  who  were  his  bankers,   in  the  sum  of 
142/.  applied  to  them  to  discount  these  bills,  \\hich  he 
delivered  to  theih,  indorsed  "  IV,  C.  English^  attorney/' 
The    Defendants  discounted,    and  placed    them  to    the 
credit  of  bis  account.     Before   the  bills  were  <}ue,  the 
Plaintiff  gave  the  Defendants  notice  that  he  had  revoked 
the  power  of  attorney  made  in  favour  of  English,  and  that 
in  case   English  or  any  other  person  should  present  to 
them  both  or  either  of  the  '  bills  for  discount,  or  security 
for  money  advanced,  they  should  refuse  them  ;  he  also 
demanded  possession  of  the  bills,  which  the  Defendants 
refused  to  deliver  up.     Tiie  Defendants  offered  evidence 
that  it  was  a  •  general  usage  and  practice   for  attornies, 
*  constituted  by,  and  acting  under  similar  powers,,  to  ne- 
gotiate bills  of  this  description,  by  indorsing  them  in  the 
like  manner.    The  Plaintiff  objected  to  the  evidence  ;  but 
Mansfield  C.  J.  admitted  it  subject  to  the  opinion  of  the 
Court.     And  it  was   proved,   that  powers   of  attorney 
lodged  at  the   victualling  office  were  not  all  in  one  and 
the  same  form,  but  that  this  particular  power  was  in  the 
form  most  commonly  used  for  the  last  18  or  19   years; 
before   which  time  victualling  bills   were  not  made  pay- 
able to  6rder,  but  an  assignment,  or  bill  of  sale,  was  ne« 
cessary  to  transfer  them  :  -that  the  bills  in  question,  thus 
indorsed,  and  thus  marked  by  the  clerk,  would  havie  been 
paid  at  the  victualling   office,  either  to  English,  or  any 
other  person  who  should  have  produced  them  with  the 
same  indorsement,  but  for  the  notice  to  stop  the  pay- 
ment,  which  had  been  given  by  the   Plaintiff.     That  it 
was.  the  practice  amongst  navy  agents,  acting  under  simi- 
lar powers  of  attorney,  to  raise   money  for   the  use   of 
their  principals,    by  indorsing  similar   bills  in  tlie  same 
way,   and    delivering  them  to    their   bankers,  who    had 
continually  advanced  .  money  upon   them,  and    bad  re- 
ceived 
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ceived  the  contents  from  the  victualling  office,  without  any  1808. 

other  warrant  or  authority  than  such  indorsement ;  and 
that  bills  so  indorsed  and  marked,  were  frequently  negoci- 
ated ;  it  being  considered,  that  the  mark  recognizing  the 
appointment  of  the  attorney,  and  his  indorsement,  ren-' 
dered  them  negociable.  The  questions  for  the  opinion  of 
the  Court,  were,  first.  Whether  upon  the  whole  evidence, 
considering  it  all  as  admissible,  English  had  sufficient  au- 
thority to  indorse  and  discount  the  bills  for  his  own  use  i 
and  if  the  Court  should  be  of  opinion  that  he  had,  then, 
secondly.  Whether  the  evidence  objected  to  ought  to 
have  been  received?  and  if  the  Court  should  be' of  opi- 
nion that  it  ought  not,  then,  thirdly.  Whether,  rejecting 
the  evidence  of  usuage,  and  considering  the  case  apart 
from  the  facts  found  upon  such  evidence,  English  bad 
sufficient  authority  to  indorse  and  discount  the  bills  for 
his  own  use? 

Best  Serjt.,  for  the  Plaintiff,  contended  that  no  autho- 
rity was  given  to  English  by  the  power  of  attorney  to  dis« 
count  or  negociate  these  bills ;  and  so  far  as  his  acts  ex- 
ceeded the  .scope  of  his  authority,  they  were  wholly  void, 
and  could  not  alter  the  Plaintiff's  property  in  the  bills. 
He  observed,  that  the  power  of  the  attorney  was  limited 
to  receiving  these  bills  at  the  navy  office;  and  it  then 
became  his  duty  to  deliver  them  over  to  the  Plaintiff;  for 
by  the  course  of  the  navy  office,  the  delivery  of  the  bills 
was  payment  of  the  debt  due  from  the  public  to  the 
Plaintiff.  It  would  be  too  great  a  concession  to  allow 
that  he  could,  even  at  the  end  of  the  ninety  days,  indorse 
them  for  the  purpose  of  receiving  the  money  on  them  for 
the  Plaintiff's  use.  [Lawrence  J.  interposing,  read  a 
short  note  of  the  following  case,  as  decisive  of  the  first 
points  "  Hay,  Executor  v.  Goldsmidt  and  Another,  B.  R. 
^  Mich,  term  45  Geo.  3.  This  was  an  action  brought 
'*  to  recover  the  money  which  had  been  received  by  the 

Vol.  I.  Bb  DefendanU 
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9ath  erNn. 
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''  DefeDdants  upon  a  bill  of  excbatigey  payable  to  the 
"  Plaintiff's  testator,  Major-General  Patrick  Duffj  or 
"  his  order,  of  which  bill  the  Defendants  had  obtained 
'^  payment  under  a  power  of  attorney  granted  by  the 
"  testator  to  J.  and  jR.  Duff^  and  authorizing  them,  for 
"  him  and  in  his  name,  to  ask,  demand,  and  receive  froln 
'^  the  East  India  Company,  or  whom  it  should  or  might 
'^  concern,  all  money  that  might  become  due  to  him  dn 
^  any  account  whatsoever,  and  to  transact  all  business, 
*'  and  upon  non-payment  or  non  delivery  thereof,  ifbr 
''  him  and  in  his  name  to  use  all  such  lawful  ways  and 
'^  means  for  the  recovery  thereof  as  he  might  or  cDold 
*^  do  if  he  was  personally  present,  and  did  die  skttii ; 
^*  and  oh  payment  or  delivery  thereof,  for  him  and  in 
**  his  name  to  make  and  give  proper  receipts  6r  other 
*'  discharges  for  the  same ;  amd  one  or  more  substitute 
*^  and  substitutes  under  them  to  appoint,  and  again  at 
**  pleasure  to  revoke,  giving  and  thereby  granting  unto 
**  his  said  attomies  and  their  substitute  and  substittites, 
,''  his  full  and  whole  power  and  authority  in  the  pre* 
^  mises  ;  and  concluding  vnth  the  usual  clause  of  ratifi- 
^'  cation.  Under  this  power  J.  and  R.  Duff  received  shi 
"  India  bill  for  4920/.  85.  lOrf.,  payable  to  the  testator 
*'  or  his  order,  wKich  ealch  of  them  indorsed  *  for  Ma* 
'*  jor-General  Patrick  Dufyper  procuration,  James  Dttjf, 
"  Robert  DtffJ  They  discounted  the  bill  with  the  De- 
**  fendarits,  and  raised  money  on  it.  The  Defendants, 
"  by  their  broker,  received  of  the  India  Company  tlie 
"  money  due  on  the  bill.  At  the  trial  a  vettlict  was 
*'  found  for  the  Plaintiffs ;  and  Erskine,  for  the  Defend- 
*^  ants,  having  obtained  a  rule  nisi  for  setting  aside  the 
^'  verdict,  and  entering  a  nonsuit,  the  question  for  itte 
'*  Court  of  King's  Bench  was,  whether  J.  and  JJ.  Di^ 
**  had  any  authority  to  indorse  and  discount  the  billf 
"  The  present  Attoftaey-General  [Gibbs]  >6d  Wilson 
^^  sliewed  cause,  atid  contended  that  the  power  of  attor* 

ncjr 
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^  ney  gave  the  Duffs  authority  to  receive  only,  and  not         1808. 

^*  to  negociate  the  bill.    Erskine  and  Gaseke,  cotUriy  re- 

^  lied  on  the  words  '  to  transact  all  business/  a9  giving  an 

''  authority  to  do  more  than  merely  to  receive,  and  con« 

^  tended  that  the  indorsement  was  only  a  substitution  of 

^  other  persons  for  the  attornies  themselves,  which  the 

**  power  enabled  them  to  make.    The  cases  of  Howard 

**  V.  Baillie,QH.Bl.6l&.miGard9urY.BaiUie,6Term 

^  Rep.  592.  were  referred  to  in  the  course  of  this  argu- 

"  ment. 

**  The  Court  was  of  opinion  that  the  power  to  trans- 
^  act  business  did  not  authorize  the  Duffs  to  indorse 
**  the  bill.  The  most  large  powers  must  be  construed 
**  with  reference  to  the  subject-matter.  The  words 
'^  *  all  business^  must  be  confined  to  all  business  neces- 
^*  sary  for  the  receipt  of  the  money. 

''  Rule  discharged.*^ 

Best,  Q,  The  evidence  of  the  usage,  if  properly  re« 
received  in  the  principal  case,  does  not  distinguish  it  from 
that  of  Hay  v.  Gqldsmidt.  It  was  proved,  indeed,  that 
these  bills,  with  this  indorsement,  would  have  been  paid, 
except  for  the  notice,  and  that  navy  agents  are  accus- 
tomed to  raise  money  upon  similar  bills  for  die  use  of 
their  principals.  But  here  the  money  was  not  raised  for 
the  use  of  die  principal,  but  for  that  of  the  attorney. 
But,  3.  the  evidence  of  the  usage  otj^ht  not  to  have  been 
adniitted  at  all.  The  practice  of  abuses,  by  what  autho- 
rity soever  it  may  be  countenanced,  cannot  be  received 
to  enlarge  the  operation  of  a  definite  written  instru- 
ment. 

Marshall  Serjt.,   contri,  a(]|mitted  that  accordmg  to 

Combos  case,  9  Co.  75.  the  attorney  could  regularly  do 

..no  act  unless  in  the  name  of  his  principal.     But  it  was 

jMroved,  that  these  biUs,  indorsed  in  the  name  of  the  at- 

tomejj   and  not  in  that  of  the  principal^  would  have 

Bb  2  beeu 
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1808.  been  paid  at  the  victualling  office,  wheti  due.     And  this 

usage  had  now  so  long  prevailed,  that  it  induced  bankers 


Hogg 


Snaith. 


r.  and  others  to  advance  money,  to  a  large  amount,  upon 

this  title.  It  was  therefore  such  an  universal  practice  of 
a  trade,  as  to  take  the  case  out  of  the  general  rule  of 
law.  It  is  in  every  day's  occurrence,  that  evidence  is 
received  of  the  usage  of  a  particular  trade  to  control  the 
general  law ;  and  it  was  clearly  right  to  receive  such 
evidence  in  this  instance. 

Mansfield  C.J.  It  certainly  was  proved  at  the  trial, 
that  navy  and  victualling  bills,  indorsed  under  a  power 
like  this,  and  so  registered,  currently  pass  from  hand  to 
hand  lil^  bank  notes :  but  I  was  nevertheless  of  opinion 
that  parol  evidence  codld  not  be  received  to  vary  a  writ- 
ten instrument.  But  if  the  evidence  of  the  usage  had 
been  ten  times  as  strong,  it  would  not  have  authorized 
this  transaction.  The  banker  knew  that  these  bills  were 
not  deposited  with  him  for  the  debt  of  the  Plaintiff,  but 
for  that  of  English.  This  is  not  at  all  distinguishable 
from  the  case  mentioned  by  my  Brother  Lawrence ;  Eng^ 
lish  could  not  possibly  pay  his  own  debt  to  Snaith  with 
this  money. 

Heath  J.  concurred.  This  evidence  ought  not  to  be 
received  to  control  the  legal  import  of  a  known  instru* 
ment  in  trade  and  commerce. 

Lawrence  J.  was  of  the  same  opinion. 

Chambre  J.  This  authority  is  strictly  confined  Xq 
receiving  the  debt  due  to  the  Plaintiff  frdm  the  commis- 
sioners of  the  navy.  English^  by  receiving  tb^  'bills,  per- 
formed all  that  he  was  authorized  to  do.  He  ought  af- 
terwards  to  have  kept  them  in  his  possession  for  the  Plain- 
tSr.    However,  eveusup^sing  that  his  power  extended 

80 


Snaith. 
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8P  far,  that  if  be  had  kept  the  bills  till  they  were  duie,  be        180B. 
might  have  gone  to  the  treasurer  of  the  navy,  and   re-     ^"^'^^^' 
ceived  the  money,  upon  indorsing  the  bills,  still  this  is  r. 

'  clearly  a  deviation  from  that  usage.  But  the  evid^ifce 
of  the  usage  ought  never  to  have  been  received  for  the 
purpose  of  altering  the  operation  of  a  written  instru- 
ment. 

Let^ie  Postea  be  delivered  to  the  Plaintiff. 


Brown  v.  Watts.  x        juiy^. 

^I^HE  Plaintiff  declared  on  a  promissory  note,  with  the     If  a  bill 

%sual  counts  for  money,  and  upon  an  account  stated.  fLu^'ofa 

Upon  the   trial,  before '  itfflws/feW  C.J.  at  the   Sittings  ^^nadm^fbte 

after  last  Easter  term,  the  Plaintiff  produced  the  Defend-  by  being  on  aa 

ant's  note  for   51.  6s.  6rf. :  but  it  was   upon   a  wrong  stimipfuie 

sump,  and   therefore   could  not  be  read.     The  Plaintiff  JJ^^^"^ 

then  proved  a  distinct  admission  of  the  original  debt,  S>D^<l^bt. 

Ii  a  first  par* 
made  before  the  note  was  given.     The  Plaintiff  had  de-  cularbedcli- 

livcred,  under  a  judge's  order,  a  particular  of  his  demand,  JnS^Aorder^ 

which  was  a  mere  echo  of  the  count  upon  the  note,  but  *"^  ^'*  Plaiu- 

tiffdelivera 
contamed  nothnig  else,     rie   afterwards,  and  after  issue  second  parti- 

joiued,  delivered  a  second  particular,  without  any  order  Li^der,he* 

of  a  judge,  in  which  he  re-echoed  all  the  counts  of  his  ^*""^*  ^^^ 
•'*=»'  evidence  upoo 

declaration.     Best  Serjt.,  for  the  Defendant,  objected^to  *ny  claini  coo- 
the  adnaission  of  the  evidence  of  the  original  debt,  on  two  second  parti- 
grounds.     1.  That  it  appeared,  that  the  Plaintiff  had  ac-  ^^t^oti^ln. 
cepted  in  satisfaction  of  his  debt,  a  bill,  the  contents  of  <**^>n^fi"t. 
which  were  not  proved;  and,  2.  that  the  Plaintiff,  having  contempt  to 
in  his  first  bill  of  particulars  specified  the  note  as  his  only  an  on[er  a  par 
demand,  was  precluded   from   recovering  on  any  other  rS^s'th*  S^"*" 
cause  of  action ;  for  that  though  the  second  bill  of  parti-  claration. 
culars  would  comprehend  the  original  debt,  yet  as  that 
had  not  been  delivered  under  any  authority  of  the  Court, 

Jib  3  '  it 


354  CASES  IN  TRINITY  TERM 

1808.  it  did  not  sttp^eraedb  the  first.  Upon  these  objections 
Mdnsfield  C  J.  nonsuited  the  Plain  tiff,  with  liberty  to 
move  to  enter  a  verditt. 

Aceotidingly^  Manhy  Seljt,>  havkig  on  a  former  day 
obtiined  a  rule  nisi. 

Best  Serjt.  now  shewed  cause  against  it.  He  argued 
on  the  inconvenience  that  would  arise,  if  Defendants, 
after  having  prepared  their  plea  and  their  defence,  to 
meet  the  case  which  the  Plaintiff  pointed  out  to  them, 
M'ere  afterwards  to  be  surprised  witli  a  new  bill  of  parti- 
culars comprehending  m^y  more  grounds  of  demand. 
On  the  other  point,  he  compared  this  to  the  case  of  a 
written  contract  for  building  a  house,  or  executing  any 
other  work,  where,  if  an  improper  stamp  rendeil^  the 
contract  inadmissible,  the  contractor's  obligation  camot 
be  shewn  by  parol. 

Manhtff  cdniri.  In  thai  case  the  obligation  is  created 
by  the  inadmissible  instrument,  and  therefore  cannot  be 
proved  by  other  means.  Here  was  a  pre-existing  del»t ; 
the  written  instrument  was  a  subsequent  transaction. 
In  a  recent  case,  Stewart  v.  Mason^  B.  -R.,  tried  l>efore 
Ijord  EllerAorough  C.  J.,  at  the  Sitting^  at  Westminster j 
1  June  1808,  the  declaration  consisted  of  the  usual 
counts  for  money.  A  bill  which  had  been  given  1h  pfay^ 
ment,  was  produced,  for  the  purpose  of  shewing,  that 
it  was  on  an  insufficient  stamp,  in  order  that  the  oilginal 
debt  might  be  set  up.  As  to  the  other  pdini,  if  the  se- 
cond particular  whs  sufficiently  circumstantial  in  stating 
tlie  nature  of  the  Cause  of  action,  since  the  Defendant, 
by  not  objecting  when  he  received  it,  had  admitted  \Vb 
validity,  the  Court  would  not  now  reject  it.  The  second 
particular  mentioned  an  account  stated,  by  which  the 
Defendant's  attention  would  be  directed  to  answer  the 
evidence  of  the  admission. 

The 
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The  Court  agreed  that  it  was  competent  to  give  parole 
evidence  of  the  original  debt.  If  the  Plaintiff  bad. made 
it  his  principal  case  at  trial  to  prove  the  original  debt, 
and  had  left  the  Defendant  to  set  up  the  note  as  bis  de- 
fence^ the  note,  being  inadmissible,  would  have  been  no 
answer  to  the  case  ;  and  it  must  be  immaterial,  in  which 
ahape  the  case  was  first  brought  forward.  But  they  se- 
verely animadverted  on  the  too  frequent  practice  of  di« 
livering  particulars  which  were  so  general,  as  to  convey 
no  further  information  to  the  parties  than  they  could  gain 
from  the  declaration  itself,  and  termed  it  a  contempt  of 
the  orders  of  the  Court,  and  a  means  of  burtbening  the 
pi^rties  with  an  increase  of  costs ;  and  considering  that 
the  Defendant  was  not  bound  by  the  second  parti- 
cular to  prepfure  bis  defence  against  any  demand  which 
was  shut  out  by  tlie  first,  they 

Discharged  the  rule. 


18r)8. 


Carcw,  Vouchee. 

€^HEPHERD  Serjt.  moved  to  amend  a  common  re- 
covery, suffered  of  certain  manors  in  Dfsvonj  by  in- 
serting certain  messuages.  Hie  recovery  was  suffered 
with  an  intention  to  pass  all  the  estates  of  inheritance  of 
Mr.  Carew  in  the  county  of  Devon.  The  deed  to  make 
the  tenant  to  the  precipe  bad  the  words  **  all  other  the  mcs- 
**  suages,  lands,  tenements,  and  hereditaments,  whereof 
''  or  whereto  the  said  — -  Carew  was  entitled  to  any 
^  estate  of  freehold  of  inheritance  in  the  county  of  De* 
von»"  Certain  messuages  were  originally  parcel  of  the 
manors  in  that  deed  and  in  the  recovery  named,  but  by  a 
private  act  of  parliament,  passed  in  1751,  for  4he  pur- 
pose of  a  settlement,  they  were  separated  from  die  m^- 

B  b  4  nors, 


Jwiy4. 


In  a  recovery 
suffered  of  ma- 
nors, tbeConrt 
permitted  an 
amendment  by 
the  insertion  of 
messuages  ori- 
ginally parcel 
of  the  manor, 
but  severed  by 
a  setUemeat, 
and  omitted  to 
be  named  in 
the  recovery  y 
the  vouchee  ^ 
being  tenant  in 
tail,  still  alive, 
and  the  mes- 
suages intend- 
ed t«  pan* 
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1808.        nors,  and   will  not    now  pass  as  parcel,  although  Mr. 
'     Carew  b  entitled  to  them. 


Carlw, 
Voodiee. 


TTie  Court  inquired  whether  his  affidavit  stated  that 
Mr.  Carew  was  still  alive,  and  that  he  was  seised  in  fee- 
tail  of  the  messuages  in  question,  and  that  these  premises 
were  intended  to  pass  by  the  recovery  ;  and  upon  being 
satisfied  as  to  these  points,  permitted  the  amendment. 


j«/y  4.       Doe,  on  Demise  of  Johnston,  v.  Phillips. 

No  memorial  HnHIS  was  an  ejectment,  brouglit  to  recover  possession 
be"enroUed  'of  ^^  ^^^  messuages  in  Middlesex.  Upon  the  trial  be- 
an anoiiity  fore  Mansfield  C.  J.  at  the  Sittings  after  last  Hilary  term, 
granted  io  con-   .  ,   ,        ,     ,  r  i      i-m  •     •/*•  i    • 

sideration  of     it  appeared  that  the  lessor  of  tUe  rlamtiff,  being  possessed 

^mg  hw-'  ^'  ^^  ^^^  premises  for  the  unexpired  residue  of  a  term  of 
1™** h  M**  ^^  years,  assigned  to  her  son,  by  deed,  her  trade  of  a 
misestotbe  smith,  and  stock,  and  the  book-debts  amounting  to 
Thongb  par.t  380/.  specified  in  a  schedule,  and  th^se  premises,  subject 
ati^n  wm'^**^"  to  the  payment  of  an  annuity  of  31/.  45.  per  ann.  to  her- 
'  book-debts^  self  for  life  ;  upon  the  non-payment  of  which  she  now 
trade.  sought  to  re-enter.     No  memorial  of  this  deed  had  been 

enrolled,  according  to  the  directions  of  17  G.  3.  c.  26. 

A  verdict  was  found  for  the  Plaintiff,  with  liberty  for 

the  Defendant  to  move  to  enter  a  nonsuit,  upon  the 

ground  that  a  memorial  was  necessary. 

Accordingly  Faughan  Serjt.  having,  on  a  former  day 
obtained  a  rule  nisif  was  now  called  upon  by  the  Court 
to  support  his  rule.  He  endeavoured  to  distinguish  this 
from  the  cases  of  Crespigny  v.  JVittenoom,  4  Term  Rep. 
790.  and  Hptton  v.  Lewis^  5  Term  Rep.  639.  This  deed 
purports  to  be  made  in  consideration  of  natural  love  and 

affection ; 
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affection;  but  it  is  not  made  in  consideration  of  natural        1808. 
love  and  affection  only,  nor  is  it  a  mere  assignment  of  a     n^^'^d^*^ 
business  ;  but  it  is  also  an  assignment  of  a  sum  of  money,      Johntsom 
the'book-debls.    -That  then  is  a  pecuniary  consideration,      Phillips. 
ivbich  was  not  an  ingredient  in  either  of  the  other  cases. 
If  it  is  necessary  that  an  annuity,  in  order  to  come  with- 
in that  act,  must  be  granted  in  consideration  of  money 
only,   it  would  in  all  cases  be  easy  to  evade  it,  by  min- 
gling some  business,  or  other  matter,  with  the  considera- 
tion.    This  case  is  not  distinguishable  from  that  of  Croi^ 
ley  V.  Arkwright,  2  Temi  Rep,  603.,  where  the  considera* 
tion  was  a  debt  of  460/  .,  20/.  in  money,  the  stock  and 
effects  on  a  farm,  and  the  possession  of  the  farm. 

Mansfield  C.  J.  To  bring  an  annuity  within  the 
act,  the  consideration  must  be  money  only ;  but  the  act 
would  embrace  a  case  of  fraudulent  evasion. 

Chambee  J.  In  the  case  of  Crossky  v.  Arkwright  the 
consideration  wholly  consisted  of  money  and  goods ;  and 
goods  most  strongly  belong  to  the  class  of  annuities  that 
requires  registration.  This  b  quite  a  different  kind  of 
transaction. 

Rule  discharged. 


Bannister  v.  Fisher.  My  e. 

fMrlLLiJAlS   Serjt.  had,  on  a   former  day,  upon      If  one  connt 

rW      ,  ,.         i.>-iit  /^i  n*^.      state  an  assanlt 

the  authonty  of  C/arA"e  v.  Uthery,  l.o^r.6  4.  ob-  od  a  man,  and 

tained^  a  rule  nisi  that  the  postea  in  this  case  might  be  Jhe*hanle^" 

amended,  by  substituting  5s.  costs,  instead  of  40s.  costs,  ^^ch  he  is 

^  '   ridini?^  and  the 

jury  give  a  ver- 
dict with  general  damages  under  40t.  the  Plaintiff  shall  have  no  more  costs  than 
damages. 

and 
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1808.  and  thsitthe  protbonotary  might  review  his  taxatiooaf 
increased  costs.  This  action  was  tried  at  the  last  Exeter 
Assizes^  before  Thompsoti  B.  The  first  count  of  the  de* 
claration  charged,  that  the  Defendant  assaulted  the  Plain- 
tiff, and  with  a  certain  stick  struck  him  many  blows, 
whereby  he  became  sick,  &c.,  and  then  and  there  with 
the  said  stick  struck  a  certain  horse,  on  which  the  Plain- 
tiff was  riding,  many  blows,  whereby  the  hoise  was  greatly 
injured.  Ther^  was  evidence  that  several  heavy  blows 
were  given  to  the  horse.  The  jury  found  a  general  ver- 
dict for  the  Plaintiff,  with  5s.  damages.  The  Judge  did 
not  certify  under  the  statute  of  Elix.  The  associate  in- 
dorsed the  pastea  for  40s.  costs,  upon  which  the  protho-. 
notary  had  taxed  for  the  Plamtiff  his  full  costs  of  the 
action. 

Lens  Serjt.  now  shewed  cause.  He  mged  that  this 
was  a  distinct  independent  assault  on  the  horse ;  for  the 
horse  was  beaten  after  the  man  had  been  pulled  to  the 
ground,  as  would  appear  by  the  Judge's  report,  if  re* 
ferred  to.  ^     . 

The  Court  refused  permission  to  the  Plaintiff  to  apply 
for  the  Judge's  report,  and  held  that  they  could  look 
only  at  the  declaration  ;  upon  which  it  did  not  appear 
that  there  was  a  distinct  assault  upon  the  horse  ;  the  as- 
sault there  laid,  was  an  assault  of  the  man  riding  upon 
the  horse,  and  an  assault  of  the  horse.  The  Defendant 
could  not  assault  the  hoose  while  the  man  was  on  it,  with- 
out assaulting  the  man.  It  therefore  must  be  taken  that 
the  whole,  being  included  in  one  count,  was  only  one 
transaction.  The  jury  ought  to  have  distinguished  by 
their  verdict  whether  the  assault  were  committed  on  the 
man  or  pn  :the  horse. 

Rule  absolute. 
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Snowdon  v.  Davis.  juiye. 

^T^HIS  was  an  action  for  money  had  aod  received^  &c«      The  action 
Upon  the  trial  at  the  last  Reading  SpiiDg  Assizes,  ^nd  receded 
before  Chambre  J.  it  appeared,  that  on  the  12th  of  Febru-  wk  m'i^S^'"' 
Arv  1806  a  writ  of  distringas  had  issned  oat  of  the  Court  which  has  Usen 
6f  Exchequer,  directed  to  the  Sheriff  of  Berksj  requir-  through  cora- 
ls him  to  distrain  the  inhabitants  of  the  Borough  of  SJ,ou  "if^^ 

Hew  Windsor  by  their  lands  and  chattels,  and   to  an-  ^*^  by  an  ex- 

ceas  of  antho- 
awer  the  issues  of  such  lands,  so  that  they  should  ap-  rity,  althoogh 

pear  to  render  an  account  as  in  the  annexed  schedule  p^^^  ^^^^^ 

mentioned.     The  schedule  referred  to  was  in  substance.     To  make  it  a 

'  defence  to  an  • 
^*  Upon  the  inhabitants  of  the  borough  of  New  Windsor^  agent  that  he 

for  the  deficiency  of  George  Dixon  and  John  Snow,  col-  the  mon^^^ 

lectors  in  the  said  borough,  the  several  sums  of  7i.  8s.  «A  jhrt^r^e 

smd  74/.  25."     By  virtue  of  this  writ,  the  sheriff  issued  a  ihouldhave 

warrant  to  the  Defendant,  commanding  him  to  distrain  the  agent  ex- 

the  wibabitants  of  New  Windsor  for  the  insufficiency  of  KH'/the'S 

t>ixon  and  Snow,  the  sums  of  7/.  8s.  Qd.  and  74/.  2s.  fontowhom 

ne  has  so  paid 
The  Defendant,  under  colour  of  the  warrant,  demanded  it  over. 

<rf  the  Plaintiff,  who  was  an  inhabitant  of  the  borough  of  j^ngj  *  ^^^. 

New  Windsor,  the  fr/o  several  sums  of  71.  8s.  2d.  and  ™"^  <>"  ™««oe 

,  process  to  <iis- 
74/.  2s.:  the  Plaintiff  at  first  refused  to  pay  the  money,^  train  the  goods 

}iut  upon  a  subsequent  demand  made,  he  paid  it,  upon  bailiffievied 
Which  the  Drfendant  gave  him  a  receipt  for  so  much  {£*  "^00^"^?° 
money  by  him  distrained   under  his  majesty's  writ  for  B.;  and  paid 
that  purpose  issued  against  the  inhabitants  of  New  Wind-  that  money 
sor.    On  the  12th  of  February  1806  another  writ  of  JiV  edvS*lwJllie 
irmigas  iiiued  to  the  Sheriff  of  £er/c5,  commanding  him  ^JJS*^ 
to  distrain  the  several  persons,  collectors,  in  the  schedule 
Aereto  annexed  named,  by  all  their  lands  and  chattels, 
and  to  answer  the  issues  of  such  lands,  so  that  they  should 
appear  to  render  an  account  as  in  tlie  said  schedule  men- 
tioned.   The  schedule  was,  "  Upon  the  borough  of  Neap 

"  Windsor, 
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1008.  *'  Windsor  J  G.  Dixon  and  J.  Snow  collectors,  the  suniof 

<'  132/.  145.  Id:'    Upon  this  writ  the  sheriff  issued  hit 


Snow  DON 


Davis. 


r.  warrant  to  the  Defendant,    to  distrain  upon  Snow  and 

Dixon,  the  collectors  there,  the  sum  of  132/.  14«.  7(f^ 
upon  which  warrant  the  Defendant  demanded  of  the 
Plaintiff  that  sum,  and  also  tlie  sum  of  6/.  12«.  5if.  for 
issues.  The  Plaintiff  at  first  refused  to  pay  him,  but  the 
Defendant  took  possession  of  his  goods ;  upon  which  the 
Plaintiff  paid  him  both  sums,  and  the  Defendant  ga?6 
Iiim  a  receipt  for  the  money,  as  received  under  his  ma. 
jesty's  writ  of  distringas  for  arrears  of  taxes,  and  one  shil- 
ling  in  the  pound  issues,  viz.  distringas  132l.  14«.  7d^ 
issues  6/.  1£5.  5d.  The  Defendant  proved,  that  before 
the  time  of  bringing  this  action,  the  sums  levied  by  co- 
lour of  the  first  writ  had  been  paid  over  by  himself  to 
the  sheriff,  and  by  the  sheriff  into  the  exchequer,  and 
that  the  sheriff  had  reCeived  his  quietus.  He  also  provi^ 
that  the  sums  levied  under  colour  of  the  last  writ  had 
been  paid  over  by  himself  to  tlie  under-sheriff  before  the 
action  brought.  Ckambre  J.  directed  the  jury,  that  the 
Plaintiff  was  entitled  to  recover  the  sums  he  had  so  paid, 
deducting  the  issues  upon  the  sums  mentioned  in  the  first 
writ,  which  issues  the  Defendant  was,  by  the  practice 
of  the  Court  of  Exchequer,  authorized  to  levy.  The 
jury  found  a  verdict  for  the  Plaintiff  for  2l6/.  13s.  IQe/., 
being  the  amount  of  the  several  sums  of  money  so  paid 
by  the  Plaintiff,  deducting  thereout  4/.  Is.  6d.  for  the 
issues  of  l5.  in  the  poi^nd  on  the  amount  received  under 
first  writ. 

Williams  Serjt.  had  in  the  last  term  obtained  if  rule  nisi 
that  the  verdict  might  be  set  aside,  and  a  nonsuit  en- 
tered, upon  the  ground  that  as  the  money  had  been  p^d 
over  by  the  bailiff  to  his  principal,  the  action  for  money 
liad  and  received  could  not  be  supported  against  the 
bailiff. 

Shepherd 
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Shepherd  Seijt.,  on  a  former  day  in  this  term,  shewed  1808. 

cause  against  this  rule.  This  is  not  the  case  of  an  agent 
actually  authorized,  for  the  bailiff  has  wholly  deserted 
the  line  of  his  authority.  Upon  the  first  writ  the  sheriff 
bad  given  him  an  authority  to  receive  only  the  issues  of 
Is.  in  the  pound  on  the  lands,  and  the  bailiff  levies  the 
whole  amount  of  81/.  Upon  the  second  writ  the  sheriff 
commands  the  Defendant  to  distrain  upon  the  collectors, 
and  he  levies  the  debt  upon  the  goods  of  the  inhabitants. 
If  the  bailiff,  who  being  authorized  to  seize  the  goods  of 
jt.f  takes  the  goods  of  B.,  ceases  to  be  liable  because  he 
has  paid  over  the  proceeds  to  his  principal,  the  Plaintiff 
would  be  without  remedy  ;  for  no  action  could  lie  in  this 
case  against  the  sheriff.  Drake  v.  Stakes,  7  Term  Rep. 
lis.  where  it  was  held  that  to  make  the  principal  liable, 
it  was  necessary  to  prove  a  warrant  from  the  sheriff  to 
the  bailiff,  authorizing  the  act  complained  of.  [Lauh 
renee  J.  interposing,  observed  that  it  had  been  otherwise 
determined  in  the  case  of  Saunderson  v.  Baker,  3  fVils* 
309* ;  where  it  was  held,  that  if  a  sheriff  make  a  war- 
rant to  his  bailiff  to  take  the  goods  of  A-,  and  he  take 
the  goods  of  JB.,  an  action  well  lies  against  the  sheriff.] 
He  would  be  deprived  of  this  remedy  on  another  .ac» 
6ount ;  for  the  sheriff  having  paid  over  the  money  into 
the  exchequer,  the  sheriff  also  must  be  regarded  as  an 
agent,  and  could  not  be  sued  for  money  had  and  received. 
This  is  a  compulsory  payment.  But  neither  in  the  case 
of  Sadler  v.  Evans,  4  Burr.  1986.,  nor  in  that  of  Pond  v. 
Underwood,  2  Ld.  Ray.  1210.,  nor  in  that  of  Greenway 
V.  ffurd,  4  Term  Rep.  553.,  was  the  payment  made 
'through  any  compulsion.  Lord  Mansfield  C.  J.,  in  the 
first  of  those  cases,  cautiously  kept  clear  of  all  payments 
'to  third  persons,  except  those  which  are  made  to  known 
Agents,  in  which  case,  the  action,  he  said,  ought  to  be 
brought  against  the  principal,  unless  in  special  cases,  (as 
tinder  notice,  or  maldjfidC')    Perhaps  this  mi^ht  be  con* 

jiidered 
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1808.  sidered  as  a  case  of  the  last  class ;  it  was  true  that  the 
officer  had  paid  over  to  the  sheriff;  but  the  sheriff'  did 
not  know  under  what  circumstances  the  officer  had  re- 
ceived it,  nor  whether  the  Plaintiff  had  paid  it  voIuq- 
tarily,  or  otherwise.  And  the  Plaintiff  had  not  led  the 
bailiff  into  any  error  by  voluntarily  paying  it,  but  be  re- 
sisted the  demand  until  compelled  to  pay. 

WilliamSf  in  support  of  his  rule,  admitted  that  the 
Defiendant  received  all  the  money  in  the  first  instance 
without  any  authority;  but  as  be  had  paid  over  both 
sums  to  Ills  principal,  the  sheriff,  by  receiving  sh^  mo- 
ney, had  recognized  him  as  his  agent  for  that  puipose ; 
and  where  an  agent  has  paid  over  the  money  to  his  pria* 
cipal,  it  is  clear,  according  to  all  the  cases,  that  ^ais 
action  cannot  be  maintained  against  the  agent,  but  must 
be  brought  against  the  principal.  He  denied  the  <iis- 
tinction  which  Shepherd  bad  drawn  between  voluntary 
and  compulsory  payments :  Lord  Mansfield  in  Soldier  v. 
Evans,  bad  made  no  such  distinction.  The  case  of 
Greenway  v.  Hurd  precisely  coincided  in  circumstaoces 
with  this.  In  botb,  the  Plaintiff  had  at  first  refused  to 
pay,  and  bad  afterwards  paid  under  the  terrors  of  a 
penalty. 

Cur.  adv.  vuU. 

Mansfield  C.  J«  on  this  day  delivered  the  jhdgment 
of  the  Court. 

The  facts  of  the  case  are  short  and  few.  A  writ  of 
distringas  issued  out  of  the  exchequer  to  the  sheriff'  of 
Berks^  to  levy  issues  on  the  inhabitants  of  New  Windsor* 
The  sheriff  made  his  warrant,  following  the  words  of 
the  distringas,  and  authorizing  the  Defendant,  his  bailiff, 
to  levy  these  issues.  The  distringas  did  not  order  the 
sheriff,  nor  did  the  sheriff  order  his  bailiff,  to  levy  the 
greater  sums  of  ll.  &.  Q,d.  and  74/.  2s.      The  bailiff 

threatens 
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threatens  Snowdon  to  distraiu  his  goods  for  these  two  1808. 
sums.  For  a  part  of  them^  namely,  for  the  issues,  he 
had,  for  the  residue,  he  had  not,  a  right  to  distrain. 
^tht  Plaintiff,  under  the  terror  of  a  distress,  pays  both 
these  sums.  The  bailiff  pays  the  money  oVer  to  the 
sheriff,  and  the  sheriff  to  the  exchequer,  and  it  is  ob- 
jected, that  as  it  has  been  paid  over,  the  action  for  mo- 
ney had  and  received  does  not  lie  against  the  bailiff;  and 
this  is  compared  to  the  case  of  an  agent,  and  the  autho- 
rities are  cited,  of  Sadler  v.  Evans,  Campbell  v.  Hall, 
I  Cowp.  204.,  Buller  v.  Harrison,  £  Catcp.  565.,  and  se- 
veral others.  In  the  case  of  Sadleh  v.  Evans,  the  money 
was  paid  to  the  agent,  of  Lady  Windsor  for  Lady  IVind- 
§af^B  use :  in  that  of  Buller  v.  Harrison,  the  money  was 
paid  to  the  broker,  expressly  for  the  benefit  of  the  assured. 
In  Pond  V.  Underwood,  tlie  money  was  paid  for  the  use 
of  the  administrator.  Can  it  in  this  case  be  said  with 
any  propriety,  that  the  money  was  paid  to  the  bailiff  for 
the  purpose  of  paying  it  to  the  sheriff,  or  to  the  intent 
(hat  the  sheriff  might  pay  it  into  the  exchequer?  The 
Plaintiff  pays  it  under  the  terror  of  process,  to  redeem 
bis  goods,  not  with  an  intent  that  it  should  be  delivered 
over  to  any  one  in  particular.  To  make  the  argument 
the  more  curious,  if  it  had  happened  that  the  Plaintiff 
had  looked  [at  the  warrant,  he  could  not  have  paid  the 
money  with  a  view  that  it  should  be  paid  over  to  the 
sheriff;  for  he  would  there  have  seen  an  authority  to  levy 
4/.  Is.  6d,  only.  He  clearly  then  paid  the  money  under 
the  terror  of  a  distress.  With  respect  to  the  other  writ, 
the  circumstances  are  the  same.  Under  the  like  terrors 
of  a  distress,  he  pays  the  second  sum.  The  warrant 
was,  to  levy  upon  the  goods  of  the  collectors,  not  upon 
tfiose  of  the  inhabitants  of  tiew  Windsor.  The  Plaintiff 
pays  that  sum  also  to  the  bailiff,  the  bailiff  having  no  au- 
thority whatsoever  to  receive  it*    The  action  for  money 

had 
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1808.  had  and  received  Very  well  lies  under  the  circumsftanres 
of  this  case,  which  in  no  respect  resembles  the  cases 
cited,  and  the  rule  for  a  nonsuit  must  therefore  be 

Discharged. 


•^•^^^  Crosby  v.  Percy. 

wnoJJ^dO?''  ASSUMPSIT  for  not  completing  a  purchase  of  the 

gent  ioqoiry  lease  and  fixtures  of  a  public  house.     Upon  the 

8ion,aii  attest-  trial  before  Mansfield  C.  J.  at  Guildhatt^  at  the  Sittings 

no^ttoSfoliiJd  ^^^^^  '^*  Hilary  term,  the  Plaintiff,  being  required  to 

evidcDce  of  his  establish  his  title  to  the  lease  bargained  for,  duly  proved 

hand-writiiie  is,  -         t>  %         -  .     %  %                » 

admissible  to  the  execution  of  the  ongmal  lease,  and  two  mesne  assign- 

t^tio^^  *^'  ments.    Two  intermediate  assignments  were  attested  by 

If  on  inqniiy  George  Barnett:  the  possession  of  the  premises  had  ac- 
tor an  attesting  .jti,.               ,'. 
witness,  it  ap-  compani^ed  tbe  Jease  and  the  several  assignments,  from 

Su^^scondcd  *®  co^imencement  of  the  term  to  the  time  of  the  trial. 

to  avoid  his  The  Plaintiff's  attorney  swore  Ije  had  made  inquiry  for 

creoitorSj  tne  ••it 

secondary  evi-  George  Barnett  at  his  usual  place  of  abode,  and  could 

tible.             *  not  find  him,  but  that  he  had  been  informed,  as  well 

ciicnnwtm*^  ^^^^^^  *^  ^J  '^^^  father,  m  answer  to  his  inquiry  for  tbe 

corroborative  son,  that  he  had  absconded  to  avoid  his  creditors,  and 

ness  of  Uie  was  not  to  be  found.     Upon  this  evidence  Mansfield  C.J. 

^^^l^^li^  permitted   the  hand-writing  of  the  witness  to  be  proved, 

•lifter  search  and  a  verdict  was  found  for  the  Plaintiff. 

Bumcient,  than 

would  be  re-  - 

ci>cuni8tence8  ^^^  Serjt.  had  in  the  last  term  obtained  a  rule  nisi  for 

^^^Evidaice*  setting  aside  the  verdict  and  entering  a  nonsuit,  on  the 

that  the  attest-  ground  that  the  absence  of  the  witness  had  not  been  suf- 
ing  witness  to 
an  intermedi- 
ate assignment  of  a  lease  had  absconded  from  his  creditors,  was  held  sufficient  to  let  in 
proof  of  his  hand  writing,  the  possession  having  accompanied  the  subsequent  assign* 
ment,  and  no  slur  bemg  cast  on  tbe  title* 


•  ficientlj 
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ficiently  accounted  for,  to  render  this  secondary  evidence       .  1808. 
admissible. 

0 

Shepherd  Serjt.,  on  a  former  day  in  this  term  shewed 
cause  against  this  rule.  He  observed  that  in  the  case  of 
Cunliffev,  Sefton,  2  East,  183.  slighter  evidence  of  search 
for  the  attesting  witness  had  been  held  sufficient.  He 
also  relied  on  this,  that  in  the  present  case  no  suspicious 
circumstances  existed.  Such  would  induce  the  Court  to 
insist  more  strictly  on  all  possible  search  being  made  for  a 
ivitness. 

Best,  contri.  This  evidence  would  have  been  sufficient 
to  support  an  application  to  postpone  the  trial,  but  was 
not  sufficient  to  let  in  the  secondary  evidence.  A  sub- 
scribing witness  can  never  be  dispensed  with,  unless  it 
clearly  appears  that  is  impossible  be  can  be  had.  The 
cases  of  Barnes  v.  Trompowdcy,  7  Term  Rep.  5266.  and 
Prince  v.  Blackburn,  2  East,  250.  prove,  that  the  old  rule  ; 
is  not  at  all  relaxed ;  and  the  case  of  Cjunliffe  v.  Sefton  is 
distinguishable  from  this ;  for  there  the  Court  seemed  to 
think  that  there  was  no  probability  that  the  attesting  wit- 
ness could  be  found  by  any  continuance  of  the  search. 
Here  the  Plaintiff  knew  the  witness,  and  his  usual  abode. 
His  absence  was  only  temporary.  His  embarrassments 
might  not  continue  for  ever :  he  might  retrieve  his  cir- 
cumstances and  pay  his  debts,  or  he  might  compound 
with  his  creditors^  or  be  discharged  under  an  insolvent 
act 

Cur.  adv.  vuU» 

Mansfield  C.  J.  on  this  day  delivered  the  opinion 
of  the  Court. 

After  adverting  to  the  facts  of  the  case. — Upon  the 
anthority  of  late  cases  it  seems  that  there  was  sufficient 
room  to  receive  this  evidence.    It  is  very  difficult  to  lay 

Vol.  I.  C  c  down 
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1808.  down  as  a  general  rule  what  shall  be  deemed  a  sufficient 
inquiry  for  an  attesting  witness^  before  proof  of  his 
hand-writing  shall  be  leUin.  But  in  this  case  the  proof 
of  the  assignment  was  mere  matter  of  form  ;  the  assign- 
ment was  little  better  than  waste  paper ;  for  the  Plaintiff 
was  in  possession  of  the  premises,  and  no  slur  was  thrown 
on  his  title  at  the  trial.  From  the  nature  of  the  business, 
it  was  very  improbable  that  the  attesting  witness,  if  he 
had  been  produced,  would  hate  known  any  thing  of  the 
transaction;  But  the  Defendant  puts  it  (a)  on  the  Plain- 
tiff to  prove  his  legal  title,  and  he  seeks  about  to  find  the 
attesting  witnesses.  It  does  not  well  occur  to  me  what 
more  he  could  do,  unless  to  advertise  publicly  for  the 
man;  and  if  he  had  done  that,  the  question  might  be 
raised,  what  was  a  sufficient  advertisement.  The  wit- 
ness probably  evaded  lill  eyes,  and  perhaps  had  changed 
his  nanie.  In  all  cases  it  must  appear  to  the  Court  that 
there  was  a  fair,  serious,  and  diligent  inquiry,  and  no 
evasion,  or  attempt  to  keep  the  witness  out  of  the  way. 
And  upon  that  ground  the  evidence  in  this  case  was 
properly  admitted.  The  law  has  been  much  relaxed  in 
this  particular  within  the  period  of  my  practice.  The 
increased  commerce  of  the  country,  and  the  number  of 
the  persons  who  every  year  go  out  of  it,  first  rendered 
It  necessary  to  admit  secondary  evidence  in  the  case  of 
witnesses  being  abroad:  thie  dispensation  was  next  ex- 
tended to  the  case  of  witnesses  who  were  not  to  be 
found ;  and  according  to  the  last  decision  of  Cunlifft  v. 
Sefton,  the  present  case  comes  within  the  rule.  Thi$' 
balance  of  convenience  is  in  favour  of  this  extension : 


(a)  At  the  trial  the  Defendant  Mansfield  C.  J.  thoof^ht  the 

contended  tiiiat  the  proof  of  the  last  case  not  in  point.    He  held  that 

UMigninefit,  alone  was  sofficient  to  the  Plaintiff  mast  prove  In  title 

fstablish  his  titk,  and  cited  the  case  through    «U  tha 


of  Na$h  v«  Twmer^  X  Esp.  S16.  lieaU 

mora 
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more  inconvenience  results  from  excluding  the  secondary        1808. 
evidence  than  from  admitting  it.    W^e  the  Plaintiff, 
for  instance,  was  waiting  for  the  re-appearance  of  this 
person,  all  his  other  witnesses  might  die. 

Rule  discharged. 


DoE,oii  the  Demise  of  Henry  Leicester  Esq. 
and  Ann  his  Wife,  and  Others,  v.  BiGtis. 


jMl0  6» 


^T^H IS  was  an  ejectment,  tried  before  MannfiddC.3.    Whereafbnt 

at  fTes^mtnafer,  at  the  first  Sittings  in  this  term.    The  niuiyyean 

title  of  the  lessor  of  the  Plaintiff  arose  under  a  devise  fil^JShili!^ 

of  the  premises  to  Moort  and  Skinner  and  their  execu-  ^^^  and  dor. 

mg  that  time 
tors,  m  trust  after  the  decease  of  the  testator's  wife,  to  ha»reoeiTed 

pay  unto,  or  else  permit  his  niece  ^nn  Cole  to  receive  the  rotewe  Se*" 

rents  during  her  life.     Jnn  Colcj  after  the  devise,  mar-  '^'^  ^^""^ 

ried  Mr.  Leicester,  and  separated  from  him  during  the  wliich  accmei 

lifetime  of  the  testator's  widow:  no  deed  of  settlement  ^^rtbe 

made  upon  the  separation  was  produced,  but  a  witness  JSTbe **re-*" 

proved  that  he  had  received  the  rents  of  the  premises  for  •nmed  to  rfr> 

Mrs.  Leicester,  and  paid  them  over  to  Aer ;  he  had  never  and  acknow- 

received  them  for  Mr.  Leicester:    three  receipts  were  ^^*^Jhcr 

produced,  in  which  the  same  witness  acknowledged  his  bDftban^»  an* 

having  received  the  rents  for  the  use  of  Mrs.  Leicester. 

Shepherd  Seijt.,  for  the  Defendant,  contended,  that  there 

'  was  sufficient  ground  to»presume  that  Mrs.  Leicester  had 

accepted  the  rent  by  the  authority  of  her  husband,  and 

that  a  tenancy  under  him  being  therefore  proved,  it  must 

be  shewn  that  he  had  given  the  Defendant  notice  to  qui^ 

of  which  no  evidence  was  offered.     Mansfield  C.  J.  re« 

served  the  point,  and  subject  thereto  a  verdict  was  found 

for  the  Plamtiff. 

Accordingly,  Shepherd,  having  on  a  former  day  9b- 
tained  a  rule  visi  to  enter  a  nonsuit, 

C  c  2  Manley 


Dob  dem. 


CASES  IN  TRINITY  TERM,8cc. 

Manley  Serjt.    shewed  cause,  upon  the  authority  of 

Tracy  v.  Button^  Palm.  206.  S.  C.  Cro.  Jac.  617,  where 

t.EicE9TKR       it  was  resolved,  that  if  a  tenant,  even  not  having  notice 

Biggs.         of  the  coverture,  pay  to  the  wife  after  marriage  the  rents 

reserved  upon  a'  lease  made  by  the  wife  while  sole^  he 

shall  pay  them  again  to  the  husband. 

Mansfield  C.  J.»  There  could  be  no  doubt  but  that 
in  this  case  the  husband  had  given  his  wife  a  general  au- 
thority to  demise  the  premises,  and  receive  the  rents. 
He  never  himself  received  them ;  she  had  separated  from 
him  many  years.  Certainly,  if  the  Plaintiff  had  insisted 
on  it  at  the  trial,  I  should  have  been  obliged  to  leave  it  to 
the  consideration  of  the  jury,  whether  the  husband  bad 
given  such  an  authority,  but  they  could  not  have  hesi- 
tated a  moment  to  presume  it.  Every  one  who  heard 
the  evidence  plainly  understood  it  so; 

Rule  absolute  for  a  nonsuit. 


]^'J>  OF  TRXNITT  TERM. 


CASES 

ARGUED    AND    DETERMINED 


IM  TRC 


Court  of  COMMON  PLEAS, 

AMD 

EXCHEQUER-CHAMBER, 

IN 

Michaelmas  Term, 

In  the  Forty-ninth  Year  of  the  Reign  of  George  III. 

Saunders  v.  Wright.  |^^  ^^ 

CiHEPH  ERD  Serjt.  had  in  Easter  term  last  obtauied     Where  an 

on  the  behalf  of  the  assignees  of  the  Defendant,  a  red  opon  land 

bankrupt,  who  in  1806  had  granted  to  the  Plaintiff  an  ^^PJ^J^, 

annuity  of  300/.  a-year,   secured  upon  freehold  houses  greater  annual 

.,,  ,         .         4.  1  I  ▼aloe, before 

in  Aldgate,  supposed  to  be  of  equal  or  greater  annual  the  Court  will 

value,  a  rule  nisi,  to  set  aside,  for  want  of  a  memorial,  ^tnferion^"^ 

the  warrant  of  attorney  which  had  been  given  as  a  col-  ofthe  value  of 
.  ,,  .  ...    the  land,  a  war. 

lateral  secunty*     He  moved  this  upon  an  affidavit  which  rantof  attor- 

Stated,  that  the  deponent  had  in  1803  sold  to  the  De-  collateral  se- 

fendant  the  premises,  which  were  freehold,   for  2500/.,  ^^^^f^J^ 

and  that  50/.  had  not  been  since  expended  in  improving  morial,  tiiey 

'^  r  o  will  direct  aa 

issue,  to  try 
whether  the  land  be  of  less  annual  value,  and  will  not  try  that  matter  npon  affidavits; 
Especially  if  there  be  conflictmi;  evidence  of  the  value  of  the  lands. 
Cc  3  the 


Wright. 
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1808.         the  property.     Three  surveyors  also  made  affidavits^  assert- 
^^^^^^^^^      ing  that  the  aunual  value  of  the  premises  did  not  exceed 

V. 230/.    The  deed  of  grant  recited  that  since  the  purchase 

for  2500/.  considerable  sums  had  been  expended  in  im- 
proving the  premises. 
* 
Lens,  Faughan,  and  Pell,  Seijts.,  in  Trinity  term  last 
shewed  cause  against  this  rule,  upon  an  affidavit  that  the 
application  to  the  Plaintiff  to  purchase  the  annuity,  had 
origmated  with  the  Defendant,  who  spontaneously  repre- 
sented the  premises  to  be  of  tlie  yearly  value  of  400/.  at 
least,  and  that  being  required  to  give  some  proof  of  their 
value,  he  produced  the  certificate  of  a  surveyor  named 
Burtotty  *^  that  the  premises  would  readily  let  for  330/.^ 
*^  and  that  he  saw  no  objection  to  asking  400/.  for  them,'* 
and  upon  this  document  the  Plaintiff  agreed  for  the  pur- 
chase of  the  annuity,  and  considering  a  memorial  as  un- 
necessary, omitted  to  enrol  any.  Burton  and  another 
surveyor  also  made  affidavits,  in  which  they  estimated 
the  annual  value  of  the  premises  at  320/.  and  330/. 
The  counsel  for  the  Plaintiff  contended  that  as  the  De- 
fendant had  himself  voluntarily  applied  for  the  purchase 
of  the  annuity,  and  had  represented  the  premises  to  be  of 
superior  value,  he  could  not  now  be  permitted  to  take 
advantage  of  hb  own  deception,  if  he  had  practised  any, 
and  to  defeat  his  grant  because  the  premises  were  less 
valuable  than  he  had  represented ;  and  the  assignees  could 
not  stand  in  a  better  situation  than  the  bankrupt  himself. 
But  where  there  was  confficting  evidence  of«the  value, 
and  no  intention  of  fraud  or  evasion  appeared  on  the  part 
of  the  grantee,  who  probably  did  not  dare  to  enrol  a  me- 
morial, because  he  might  well,  think  it  would  be  an  ad- 
mission that  this  was  a  personal  annuity,  which  it  was  never 
intended  to  be :  in  such  a  case,  the  Court  would  not  de- 
cide the  question  upon  affidavits,  but  would  direct  an 
issue  to  try  the  value. 

Shepherd 
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Shepherd^  Williams^  and  Best^  Serjts.  contri,  insbted  1808. 

CD  the  smallaeBs  of  the  price  for  which  the  premisefl 
mrere  sold  in  1803,  as  a  proof  that  they  could  not  be 
worth  300/.  a-year  in  1806.  Perhaps  the  Court  would 
not  interfere  on  account  of  a  minute  difference  In  the 
opinion  of  the  surveyors,  but  the  premises  had  been  esti« 
mated  at  70/.  per  annum  more  than  they  were  worth ; 
the  balance  of  testimony  was,  they  said,  strongly  against 
the  sufficiency  of  the  premises. 

TTie  Court  directed  an  issue,  in  which  the  grantee  of 
the  annuity  should  be  Plaintiff,  upon  the  question  whe« 
ther  the  premises  at  the  time  of  granting  the  annuity 
were  of  equal  or  greater  annual  value  than  300/.  a-year ; 
the  rule  in  the  mean  time  to  be  enlarged  until  the  next 
term,  with  a  stay  of  proceedings. 

The  Plaintiff  in  the  issue,  upon  the  trial,  at  the  Sit* 
tings  after  Trinity  term  last,  at  Guildhall,  before  Mans*  , 
Jield  C.  J.  obtained  a  verdict  establishing  the  sufficiency 
of  the  premiiesi  upon  which  the  Court,  on  this  day. 

Discharged  the  rule. 


Cc4 
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Abr.  3.  Cook  v.  Tower. 

Cheer  17.  Tower. 

An  annuity  "M/fANLEY  Sent,  had  in  the  last  term  obtained  rules 

was  granted  in  JLwJL                                 , 

consideration  fit5J   that   the  judgments   signed    in   these  cases 

tore  secured  under    warrants  of   attorney  might   be   set  aside,    and 

by  bond.    The  ^^^  ^^  deeds  and  securities   given    by  the   Defendant 

grantee  s  reiu-  ^  ^  ^              '' 

sal  to  deliver  to  secure  two  several  annuities  of  651,  and  £6/.  might 

neither  makes  be  delivered  up  to  be  cancelled,  or  that  Cooky  the  grantee 

tion^tobc*'^  ^^  ^^^ larger  annuity,  might  deliver  up  to  be  cancelled  a 

figsely  describ-  joint  bond  of  the  Defendant  and   the  Plaintiff  Cheek, 

Nor  is  such  a  which  had  been  given  to  him,  conditioned  for  the  pay- 

ofpwt^of  the  i»ent  of  500/.  and  interest.     The  circumstances  of  the 

consideration,  transaction  were   these:  the  Defendant  being  desirous 

as  to  vacate  ... 

the  annuity.  instantly  to  raise  money   upon  annuity,    the   Plaintiff 

wasgn^tedin  Cheek  found  a  client,  CooA',who  advanced  500/.,  as  the 

of  "wuTccept-  P"^^  ^f  *°  annuity  of  65/. :  and  until  the  annuity  deeds 

ed,yrhichwas  could  be  prepared^  he  accepted  as  a  security  the  joint 

by  the  accept-  bond  of  the  Defendant  and  the  Plaintiff  Cheeky  to  be 

Sie  drawer  ^  cancelled   when  the  annuity  deeds  were  executed,  and 

h°iH^^'h*  ^^^^  warrant  of  attorney  to  confess  a  judgment.     To 

was  not  such  a  indemnify  Cheek  against  which,  the  Defendant  executed  a 

of  thebUl  as  to  counter  bond  and  warrant  of  attorney  to  confess  judg* 

iSi^r?*'^*"'  ment  for  1000/.     The  Plaintiff  Cheek  afterwards  gave 

Thoi^^tbe  the  Defendant  a  bill  drawn  by  himself  on,  and  accepted 

edfortheac-  by,  his  agent  Bowsfkld  for  199/.^  as  the  consideration 

of  Uie  dliwer  ^^^  ^"  annuity  of  26/.     It  was  suggested,  and  not  denied^ 

who  undertook  that   this  was  an  accommodation   bill,  and  the  drawer 

to  furnish  as-  ... 

sets  for  pay-  having  omitted  to  provide  funds  for  payment,  it  was  dis« 

lecTedtodcT^'  honoured,  but  he  paid  the  bill  upon  notice,   and  within 

*^it  •  d'  ^^^^  ^^^'  ^^^^^  *^  ^"*  became  due.   A  deed  was  prepared 

tionarywith  and  erecuted,  in  which  the  Defendant  granted  Cook  a 

the  Court  Mrhe- 

ther  they  vrill 

giveii  relief  under  the  4th  section  of  17  Geo*  5*  e.  26. 

redeem 
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redeemable  life  annuity  of  65/.  Cook  objected  to  receive ,  1808. 
this  deed^  declaring  that  he  had  never  agreed  for  the  pur- 
chase of  a  redeemable  annuity^  and  required  that  the 
deed  should  be  altered^  and  the  annuity  made '  absolute 
for  at  least  7  years :  upon  the  Defendant's  refusal.  Cook 
informed  him  that  he  should  still  hold  him  and  the  Plain- 
tiff Cheek  liable  on  the  bond,  which  he  refused  to  deliver 
up ;  however,  he  afterwards  made  the  arrears  of  the  an- 
nuity the  consideration  for  a  further  annuity  granted  by 
the  Defendant.  In  the  same  deed  was  contained  the 
grant  of  an  annuity  of  26/.  to  Nicholas  Jdosely  Cheek,  to 
whom  the  sum  of  199/.  belonged ;  and  the  two  annuities 
were  included  in  the  same  memorial.  The  Defendant 
gave  his  bond,  and  a  warrant  of  attorney  in  1000/,^  to 
the  Plaintiff  Cook,  and  the  like  security  in  400/.  to  the 
Plaintiff  CAeeft,  who  had  become  surety  with  the  De- 
fendant, for  the  payment  of  the  annuity  of  26/.  to  Nj- 
cholas  Mosely  Cheek.  The  bond  and  memorial  given  to 
Cook  recited  the  former  bond  for  500/.,  and  that  the  mo- 
ney was  still  due  and  owing,  and  that  this  debt  was  the 
consideration  for  the  annuity  of  65h 

JIfan/ey  objected,  1.  That  inasmuch  as  the  bond  given 
to  Cook  was  not  delivered  up  to  the  Plaintiff  at  the  time 
of  executing  the  deeds,  the  consideration  agreed  on  for  the 
annuity  of  65/.  had  not  been  given.  2.  That  as  the  bill 
for  199/*  was  not  paid  when  due,  the  Court  were  bound 
to  vacate  the  annuity  of  26/. 

Vaughan  Serjt.  now  shewed  cause  against  this  rule. 
The  detention  of  the  bond  is  no  ground  for  setting  aside 
the  first  annuity :  nor  does  it  vitiate  the  memorial.  If  Co6k 
acted  improperly  in  retaining  it,  the  Defendant  might 
have  brought  trover.  As  to  the  2d  annuity,  the  act 
ought  to  receive  a  liberal  construction,  and  although  the 
bill  was  not  paid  on  the  day  when  it  became  due,  yet  it 
IS  not  shewn  that  the  omission  happened  with  the  privity 

and 


/ 
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1808.         tnd  consent  of  the  grantee  'Nicholas  Check,  whose  moneji 


was  the  consideration  for  the  annuity,  and  against  whoa 
r.  this  application  is  made  to  set  it  aside :  the  Defendant 


Towsiu 


in  his  affidavit  admits  that  the  Plabtiff  Cheek  paid  the 
t>iU  upon  the  first  intimation  of  its  dishonour,  with  an 
apology  for  his  neglect.  The  bill  too  was  acceptsd  hj 
BovPtfield^  so  that  there  subsisted  the  obligation  of  ano- 
ther person  for  the  payment.  If  a  note  of  the  Bank  of 
England  had  been  the  consideration  givisn,  and  the  Bank 
bad  refused:  to  pay  it  upon  a  groundless  suspicion  of  for« 
gery,  that  would  ^ot  have  been  sufficient  to  i»cate  the 
annuity.  No  application  was  made  to  the  grantee  in 
consequence  of  the  non-payment.  The  act  must  receive 
« liberal  construction. 

Shepherd  and  Manley,  Seijts.,  in  support  of  the  rule. 
The  act  must  be  construed  strictly,  for  the  benefit  of  die 
grantora  of  annuities.  The  intention  of  the  st.  17  G.  3. 
€•  96.  t.  4.  was,  to  provide  that  grantors  should  have  no 
trouble  in  receiving  the  consideration  money.  And 
where  a  bill  is  dishonoured  through  the  neglect  of 
the  drawer  to  furnish  funds  for  payment,  it  fails  to 
be  paid  with  his  privity  and  consent.  The  Plaintiff 
Cheek  clearly  was  the  person  advancing  the  money, 
and  if  the  memorial  had  described  Nicholas  Cheek  as  the 
person  who  advanced  the  money,  it  would  have  been 
bad,  for  it  has  been  repeatedly  decided,  that  the  very 
hand  that  pays  it,  must  be  named.  Upon  the  construc- 
tion contended  for,  the  annuity  would  stand  good,  even 
if  the  grantee's  agent,  without  his  knowledge,  had  pre- 
vented the  bill  from  ever  being  paid  at  all.  This  4th 
clause  is  even  stricter  than  either  of  the  others :  it  is  not 
to  be  construed  as  giving  the  Court  a  discretionary  power 
to  interfere,  but  is  imperative  that  they  shall  set  aside  the 
deeds,  the  stat.  8  &  9  /F.  d.  c.  11.  s.  8.  for  suggesting 
breaches  in  actions  on  bonds,  has  at   length  received  a 

similar 
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similar  construction,  though  it  was  long  held  that  Plaii^  1608. 

tiflb  had  a  dbcretion.  If  it  is  not  required  that  the 
bill  shall  be  paid  at  the  day,  the  Court  can  fi^  no  suba&- 
quent  period  at  which  it  shall  be  paid  ;  the  act  has  ifojt 
said  that  if  the  bill  is  ultimately  paid^  the  annuity  shall 
stand.  -  As  to  the  greater  annuity,  since,  the  defect  last 
mentioned  is  declared  to  avoid  the  deed,  and  both  an- 
nuities are  granted  by  the.  same  deed,  both  must, fall  to- 
gether. But  if  not,  the  bond,  which  was  at  least  a  part 
of  the  consideration,  never  was  received  by  the  Defend'* 
ant ;  and  therefore  cither  the  consideration  is  fabely  de- 
scribed, or  a  part  of  it  has  been  kept  back. 

Mansfield  C.  J.  This  is  an  application  to  the  Court 
to  set  aside  the  assurances  given  to  secure  an  annuity, 
founded  on  the  act  17  Geo.  3.  c,  26.,  which  gives  the 
Court  this  new  and  especial  authority  to  set  aside  such 
securities.  The  act  h^  been  very  liberally  constiued  on 
the  one  side.  But  we  ought  to  put  upon  it  neither  too 
rigid,  nor  too  liberal,  but  a  rational  construction;  It 
would  be  a  desperate  measure  to  cancf&l  the  deed,  and 
put  an  end  to  the  securities  upon  which  two  annuities 
depend,  because  one  of  them  was  bad,  though  the  other 
was  good.  One  evil  designed  to  be  remedied  by  the 
act,  was,  that  grantors,  for  the  sake  of  obtaining  imme-i 
diately  some  part  of  the  money,  would  accept  a  large 
part  of  the  price  in  bad  bills,  drawn  by  one  insolvent 
person  upon  another  insolvent,  or  by  one  dishonest  man 
upon  another  equally  dishonest.  The  4th  section  of  the 
act  gives  relief,  if  any  of  the  bills,  with  the  privity  and 
consent  of  the  person  drawing,  them,  shall  not  be  paid 
when  due,  or  -shall  be  cancelled  without  being  paid,  or 
if  the  consideration,  or  any  part  of  it,  is  paid  in  goodi, 
or  if  any  part  of  the  consideration  is  retained  under  pre- 
tence of  answering  the  future  payments  of  the  annuity, 
or  any  other  pretence.    The  rest  of  these  expedients  are, 

every 
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1808.         tverj  one,  a  manifest  fraud  upon  the  grantor:   but  the" 
^•"^^^^^^       non    payment  of  the  bills  may  happen  either  without 
r.  iiraud,  or  with  fraud.     The  statute   proceeds  to  enact 

that  if^  upon  application,  it  shall  appear  to  the  Courts 
that  such  practices  have  been  used,  the  Court  may  order 
the  securities  to  be  cancelled.     It  is  difficult  not  to  sup^ 
I  pose  that  the  legislature,  in  using  this  expression,  had  in 

▼iew  something  fraudulent,  and  that  the  law  was  meant 
to  punish  something  dishonest  and  base.  In  this  case,. 
G.  Cheek,  acting  for  N.  Cheek,  agrees  to  advance  199^., 
provided  the  Defendant  will  take  a  bill  accepted  by 
Bowsfield.  Much  has  been  said  of  its  being  an  accom- 
modation bill :  but  that  makes  no  difference  as  to  Bows^ 
Jield,  because  he  was  liab}e  on  his  acceptance.  The 
drawer  pays  the  bill  as  soon  as  he  possibly  could,  after 
notice  of  the  non-payment  by  Bowsfield.  Can  it  then  be 
said,  that  within  the  meaning  of  the  act,  the  bill  was  not 
paid  when  due  ?  The  intention  of  the  act  wais  to  pro-> 
tect  grantors  from  receiving  paper  worth  nothing :  here 
the  party  receives  the  money  as  soon  as  he  could  demand 
it  of  the  drawer.  Privity  and  consent  must  in  such  a 
case  as  this  mean  some  contrivance  that  the  bill  should 
not  be  paid.  It  would  have  been  a  very  harsh  measure, 
if  the  Defendant,  resting  on  the  acceptor's  refusal,  had 
vacated  the  annuity  as  soon  as  payment  of  the  bill  waa 
refused ;  but  that  has  not  been  done  here  :  he  resorts  to 
the  drawer,  and  actually  receives  the  money.  It  is  im«^ 
possible  to  say  this  bill  was  not  paid.  As  to  the  other 
annuity,  the  bond  was  extinguished  by  the  annuity  deed 
and  was  no  longer  of.  any  effect  or  value.  Cook  waa 
either  ignorant,  or  dishonest,  in  saying  that  he  still  had 
a  demand  on  the  bond :  if  he  had  taken  advice,  he  would 
have  learnt  that  the  bond  was  a  nullity, 

'  Lawrence  J.     I  am  of  the  same  opinion.    As  to  the 
annuity  of  65/.  unquestionably  the   consideration  of  it 

wai 
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was  the  debt  of  500/.;  and  vheo  the  annuity  deeds  .1808. 
were  executed.  Cook  could  no  longer  recover  on  the  bond. 
As  to  the  last  annuity,  I  cannot  think  that  this  bill  was 
not  paid  when  it  became  due,  according  to  the  meaning 
of  the  act.  The  nature  of  a  bill  of  a  bill  of  exchange 
is,  that  it  is  an  engagement  of  the  drawer,  and  an  en- 
gagement of  the  acceptor;  and  if,  upon  the  failure  of 
the  acceptor,  the  drawer  pays  it,  I  think  it  is  paid  by 
the  drawer  \i'heii  due.  The  Defendant  has  received  the 
whole  consideration  for  his  annuity. 

Chambre  J.  I  entirely  concur  on  both  points.  The 
only  question  upon  the  first  point  arises  upon  a  mistake 
made  by  the  grantee  of  the  annuity.  Suppose  the  bond 
had  been  put  in  suit ;  it  would  have  been  a  good  plea  to 
plead  that  the  annuity  had  been  granted  in  satisfaction 
of  the  debt.  Upon  the  4th  section  of  the  act,  (for  the 
third  does  not  relate  to  the  question,)  the  case  is  equally 
clear.  If  the  words  privity  and  consent  were  not  in  the 
act,  it  might  be  different :  but  this  was  an  accepted  bill : 
there  was  an  omission  in  the  drawer  to  supply  the  ac- 
ceptor with  funds,  but  the  acceptor  had  nevertheless 
made  himself  liable.  Besides,  the  bill  is  immediately 
taken  to  the  drawer,  and  tlie  drawer  pays  it.  There  is 
no  injurious  delay,  or  at  least  no  evidence  of  the  privity 
and  consent  of  the  drawer.  A  distinction  is  to  be 
remarked  in  the  language  used  in  the  act.  The  expres- 
Bion  m  the  three  preceding  sections  is,  (hat  the  instru- 
ment shall  be  wholly  null  and  void,  the  fourth  only  says 
that  it  shall  and  may  be  lawful  for  the  Court  to  cancel 
the  deeds ;  which  is  of  a  very  different  import.  Where 
those  words  have  been  construed  to  be  imperative,  they 
have  been  so  held  from  the  nature  of  the  case  :  it  is  in 
thb  case  discretionary  with  the  Court,  whether  they  will 

entertain  the  application. 

Rule  discharged,  (a) 

(o)  Ht9Ah  J.  was  abseot  tUb  day. 
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Nov.  10.  NoRDEN  V.  WILLIAMSON   and  TwiBILL. 

If  a  Plaintiff  nPHE  declaration  in  this  case  was  for  work  and  labour 
ut  are  bo*A '  done,  and  materials  famished  by  the  Plaintiffs,  wha 

M**-"Hff^h^*  were  partners  in  trade.  At  the  trial  of  this  cause,  at  the 
pye  evidence  Jf^estminster  Sittings  after  the  last  term,  before  Mansfield 
he  is  aTad^is-  C.  J.  evidence  ^as  given  that  the  Defendant  had  issu^  or- 
wSoatt*^**"  ders  to  the  Plaintiffs  to  execute  the  wort.    To  rebut  this 

Altliongfa  he  evidence,  the  Defendant  called,  among  other  witnesses,  the 
feat  the  claini     Plaintiff  Twibillf    who  proved  that  the  orders  for  ihe 
Pl^tiff  raiiur   ^^^^  ^^^^  received  bj  himself,  and  were  not  given  by 
jointly  with       the  Defendant.    And  upon  this  evidence  the  jury  found . 
a  verdict  for  the  Defendant. 

Cockell  Serjt.  on  this  day  moved  for  a  new  trial,  upoa 
the  ground  that  Twibiir^  testimony  was  inadmissible* 
There  is  no  case  in  the  books  where  a  Plaintiff  is  per« 
mitted  to  take  an  oath  as  witness,  except  that  of  an  ac- 
tion against  the  hundred,  where  it  is  done  under  the 
especial  directions  of  an  act  of  parliament.  When  a 
Plaintiff  enters  the  vritness-box,  it  cannot  be  known  to 
what  effect  he  will  give  his  testimony. 

Mansfield  C.  J.  This  is  a  new  case.  I  never  be- 
fore remember  a  Plaintiff  to  have  been  called  as  a  wit- 
ness, and  perhaps  the  same  thing  may  rarely  occur  again* 
Since  the  decision  in  Lord  Melville*^  case  it  is  no  longer 
law  that  a  man  cannot  be  compelled  to  answer  against 
his  civil  interests,  but  supposing  that  decision  will  not  ex- 
tend to  compel!  a  Plaintiff  to  answer  in  his  own  cause, 
at  least,  I  know  no  reason  why,  if  the  Defendant  is  wil- 
ling to  admit  him,  and  the  Plaintiff  is  willing  to  give 
evidence  against  himseU,  he  should  not  be  suffered  to  do 
80,     If  his  Evidence  proves  adverse,  the  consequence 

must 
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most  fall  on  the  Defendant,  ivho  ventures  to  call  him.   If       1808. 
the  Plaintiff  had  made  a  declaration  out  of  court  that  he 
had  never  been  employed  by  the  Defendant,  evidence  of 


Nor DBM 
c. 

that  declaration  would  be  admissible.     How  it  the  proof  ^^  twibill. 
less  credible,  if  the  Plaintiff  comes  into  court  and  de- 
clares the  same  thing  upon  his  oath  ? 

CuAMURE  J.    The  Defendant  may  waive  the  objeo* 
lion  to  the  Plaintiff's  testimony,  if  he  will. 

Rule  refused  (a)^ 

(•)  HnAk  J*  was  absent  tUs  day,  owing  to  indisposition. 


Warren  v.  Webb.  ^•^  i«* 

TUrlDDLESEX,  to  wit.      The  Plaintiff  declared     The  action 

JLfM.     .       ,  .      i-       .      11.       1  .       •      nponUiceaso 

that  he  was  possessed  of  a  dwellmg-house  m  the  for  a  nnsance 

parish  of  St.  George  the  Martyr  in  the  county  of  Surrey^  SuS^/iSid^ 

«nd  that  the  Defendant  possessed  a  shop  contiguous,  and  »««"»€«  «"»t 
en       X    X  e  .  «...***  proved  to 

R  yvooden  spout  affixed  thereon,  for  carrymg  on  the  ram  have  been  com- 

water  from  the  roof,  which  spout  it  belonged  to  tlie  De-  county  where 

fendant  to  keep  in  such  repair,  that  no  injury  should  hap-  ||^^°* 

pen  to  the  Plaintiff's  dwellmg-house ;  and  alleged  that  the     If  no  place 

Defendant  suffered  the  spout  to  be  out  of  repair,  to  alleged  where 

vwt,«t  Westminster,  m  the  county  of  Middlesex  aforesaid,  ^|^"^*^^ 

whereby  the  rain  water  soaked  through  the  spout,  and  county  in  the 

penetrated  and  injured  the  Plamtiff's   wall,  to  wit,  at  ^tended. 

Westminster^  in  the  said  county:      The    premises  were 

]>roved  to  be  in  Surrey.    At  the  trial  of  this  cause  at  the- 

Westminster  Sittings  after  last  Easter  term,  before  Mans^ 

field  C.  J.,  a  verdict  was  found  for  the  Plaintiff,  with 

liberty  for  the  Defendant  to  move  to  enter  a  nonsuit, 

upon  the  ground  that  this  was  a  local  action,  aud  that 

Ui«  yenue  ought  to  have  been  laid  in  Surrey,  where  the 

Qusance 
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1808.  nusance  was  committed,  whereas  it  was  alledged  to  have 
happened  in  Middlesex.  Accordingly,  Cockell  Serjt.  in 
Trinity  term  last,  obtained  a  rule  nisi  to  enter  a  nonsuit, 
upon  the  authorities  of  Fitz.  N,  B.  426.  Ass,  Nus.  and 
Bulwef^s  case,  7  Co.  57. 

Best  Serjt.,  in  shewing  cause,  contended  that  this  ir- 

'  regularity  was  cured  by  verdict,  under  the  st^  16  &  17 

Car.  2.  c.  8.,  and  cited  the  case  of  the  Mayor  of  London 

T.  Cole  and  others,  7  Term  Rep.  583. 
/ 

Cocfte// supported  his  rule. 

Cur.  adv.  vufi. 

Mansfield  O.  J.  on  this  day  delivered  the  opinion 
of  the  Court. 

The  objection  taken  in  this  case  was,  that  the  Plaintiff 
did  not  at  the  trial  support  his  declaration.  The  De- 
fendant's counsel  supposed  that  in  the  -declaration  the 
Defendant's  house  was  alleged  to  be  in  Middlesex,  and 
the  evidence  was  that  the  house  was  in  Surrey.  On 
.  reading  the  declaration  it  at  first  appeared  to  me  that  the 
videlicet  in  the  county  of  Middlesex,  as  applied  to  a  house 
or  any  thing  else,  in  Surrey,  in  its  nature  local,  is  non- 
sense, and  a  contradiction  in  terms.  And  upon  consi- 
deration the  true  sense  appears  to  be  this ;  it  is  a  descrip- 
tion of  the  house,  a  local  object,  which  it  states  to  be  in 
Middlesex,  and  consequently  the  objection  must  prevail. 
If  this  is  not  a  description  of  the  place  where  the  De- 
fendant's house  is  situated,  there  is  no  description  of  it, 
and  if  no  place  is  alledged  in  the  declaration,  it  must  be 
intended  that  the  house  lies  in  the  county  in  which  the 
nusance  is  alleged  to  be  committed,  which  is  Middlesex. 
Therefore  quacunque  via  data  the  declaration  is  not  sup* 
ported. 

Rule  absolute. 
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Steel  v.  Brown  and  Parry.  9(w.ti. 

TROVER.     The  Defendants,    who   were  brewers,     Abfflof«ale 
'  of  goods  made 

in  order  to  enable  Cockbume  to  purchase  the  lease  fora  Taluable 

and  fixtures  of  a  public  house,  for  which  he  was  in  treaty  nnaccoaipaiii-' 

with  the  Plaintiff,    advanced  to  him  200/.    vhich  was  ^^^^ 
'  ^  posseanoo,  is 

secured  to  them  by  an  assignment   of  the  lease,  and  a  Talid  as  against 

judgment  acknowledged  by  Cockbume;  the  Plaintiff  re-    Andasagaiiist 

ceived  in  part  of  the  price  tUs  sum,  and  two  other  notes  ^^{^^h^ 

paiyable  at  a  future  penod,  and  taking  firom  Cockbume  a,  knowledge  and 

bill  of  sale  of  the  fixtures  and  goods,  as  a  security  for  given. 

his  payment  of  the  residue,  put  both  the  house  and  the 

goods  into  his  possession,  which  continued  for  9  months, 

when  (Cockbumt^s  affairs  bemg  embarrassed,)  the  Plain. 

tiff  took  possession  of  the  goods.     Soon  after  the  Defend* 

ants  took  the  goods  in  execution  as  the  property  of  Cock^ 

hume\  but  they  immediately  apprized  the   Plaintiff  of 

what  they  had  done.     Upon  the  trial  of  this  cause,  be* 

fore  Mansfield  C.  J.,  the  Defendants  failed  in  proving 

their  judgment,  and  the  Plaintiff  obtamed  a  verdict. 

Faughan  Serjt.  now  moved  for  a  new  trial,  upon  the 
ground  that,  inasmuch  as  Cockbume  had  remabedin  pos- 
aessoin  of  the  goods  for  a  considerable  time  after  execut- 
ing the  bill  of  sale,  the  Plaintiff  had  no  title  to  them, 
nor  any  legal  possession  under  that  instrument.  Ed' 
wards  v.  Harbin^  2  Temi  Rep.  587. 

Mansfield  C.  J.  There  is  no  colour  for  setting  aside 
this  verdict,  nor- any  pretence  to  say  that  this  bill  of  sale 
was  fraudulent  as  against  Cockbume,  and  his  assignee  has 
only  the  same  right  that  he  had.  The  notice  of  the  levy 
given  to  the  Plaintiff,  shews  that  the  Plaintiff  took  this 
security  with  the  knowledge  and  assent  of  the  Defend- 

\0U  L  D  d  ante 
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1608. 


Steel 

r. 

Brohtm  aad 

Parry* 


ants.  No  case  has  decided  that  a  bill  of  sale,  unaccom* 
panied  by  the  possession,  may  not,  under  certain  circum- 
stances, be  fair  and  valid.  If  one  executes  even  a  colour- 
able bill  of  sale  for  a  valuable  consideration,  though  the 
vendor  remains  some  time  in  possession,  it  is  a  good  bill 
as  between  the  parties.  All  that  has  been  said  about  the 
genaineness  of  the  transaction,  relates  only  to  third  per- 
sons :  but  in  the  present  case,  if  the  Defendants  had 
proved  themselves  to  be  creditors,  vehich  they  failed  to 
do,  it  is  very  doubtful  vrhether  they  could  have  been  in 
a  better  situation  than  they  now  are,  on  account  of  the 
^communication  which  appears  to  have  been  made  at  the 
time  of  the  transfer  of  the  lease.  The  evidence  shewed 
jthat  the  parties  agreed  to  go  hand-in-hand,  the  Defend- 
iints  having  the  security  of  the  lease,  and  the  Plaintiff 
the  security  of  the  bill  of  sale  of  the  goods  and  fix- 
tures. 

Lawrence  J.  I  am  of  the  same  opinion.  A  bill  of 
aale  is  good  as  between  the  parties  to  it,  though  no  pos- 
session is  taken  at  the  time  when  it  is  executed.  The 
case  of  Harbin  v.  Edwards  is  good  law,  but  not  appli- 
cable here :  that  was  the  case  of  creditors. 

Rule  refused*  (a) 


fOHcolA  J.  was  absent,  owing  to  indispositioik 
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HiDER  V.  DORRELL.  A«v.S5.    . 

rpRESPASS  for  pulling  down  a  boarded  partition,  ^2?iJ^terk 

which  the  Plaintiff  had  attached  to  the  front  of  his  to  two  bodies 

house.    At  the  trial  of  this  cause,  before  Mansfield  C.  J,  cen.   Ano- 

the  Plaintiff  was  nonsuited  upon  the  ground  that  he  had'  ^®„?J^JJ^ 

not  iriven  the  previous  notice  of  the  action  required  by  an  statotewas 

r        t'  mvenhiin,ad. 

act  of  parliament.  dressed  to  hfan 

.  as  clerk  to  the 
one  bo^,  the 

Best  Serjt.  having  on  a  former  day  obtained  a  rule  tun  ^•P?*  of  actioa 
•',  .  ,  artsiDg  under 

for  a  new  trial,  Sheplierd  Serjt  now  shewed  cause,  upon  the  anthority 

the  following  state  of  the  facts.  By  a  paving  act,  body.  ^ 
SO  Geo.  3.  e.  53.  s.  68.,  no  action  shall  be  commenced  thl^Sticewas 
against  any  commissioner,  committee-man,  or  other  perr  imaffident 
son  acting  under  any  of  the  committees  therein  men- 
tioned, for  any  thing  done  in  pursuance  of  that  act,  until 
after  the  expiration  of  14  days  next  after  notice  given  ia 
writmg  to  the  clerk  of  the  commissioners,  or  the  clerk  of 
the  respective  committees,  as  the  case  may  be.  By  an* 
other  act  of  a  similar  nature,  47  Geo.  3.  c.  38.  i.  55.,  no 
person  shall  recover  in  any  action  to  be  commenced  for 
any  thing  to  be  done  in  pursuance  of  that  act,  unless  no. 
tice  in  writing  shall  be  given  to  the  Defendant  21  days 
before  such  action  shall  be  commenced.  The  Plaintiff's 
attorney  had  delivered  to  Parton  a  notice,  styling  him  the 
cleric  to  the  commismners  acting  under  the  s .  47  Geo*  S.§ 
[settbg  out  the  title  of  the  act,]  and  inforoding  him  that 
an  action  would  be  commenced  at  the  expiration  of  iwen^ 
ty^one  days.  Parton  was  regularly  appointed  and  served 
as  clerk  to  the  committee  of  paving  appointed  under  the 
30th  Geo.  3.,  and  occasionally  acted  as  clerk  to  the  com- 
missioners appointed  under  47  Geo.  3.  The  trespass  com. 
plained  of  was  done  under  the  authority  of  the  commit- 
tee. Shepherd  contended  that  the  notice  must  be  such 
DdS  as 
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^BOS.  ^  as  to  direct  the  attention  of  the  body  of  officers  affected 
by  the  action,  to  that  act  of  their  servant,  for  which 
they  were  entitled  to  tender  amends.  The  notice  refer- 
red only  to  some  act  done  under  the  authority  of  the  47 
Geo.  S. 

Best  and  P'aughan,  Serjts.,  contra.  The  statute  only 
requires  that  the  clerk  should  be  informed  that  some  per* 
son  acting  under  the  body  to  whom  he  was  clerk,  had 
tommitted  a  trespass.  This  notice  is  sufficient  to  ap» 
prize  Parton^  It  is  no  grievance  that  the  'previous 
notice  was  for  21,  instead  of  14  days.  If  the  notice 
had  been  directed  to  Parion,  rejecting  his  description^ 
it  would  have  been  good. 

MansfIKld  C.  J.  It  IS  impossible  to  make,  this  a 
good  notice.  If  the  only  mistake  had  been  the  calling 
Parton  clerk  to  the  commissioners,  instead  of  the  com- 
mittee, perhaps  we  might  have  gone  so  for,  as  to  con-  . 
atrue  commissioners  to  mean  committee.  It  was  meant 
that  notice  should  be  given  to  the  body  under  which  the 
individuals  act ;  but  this  notice  expressly  refers  to  the  47 
Oeo.  3.  which  must  direct  the  clerk's  attention  to  persons 
actbg  under  the  authority  of  that  statute,  and  the  no* 
tice  mentionrog  the  interval  of  21  days,  the  time  therein 
prescribed  for  the  tender  of  amends,  confirms  that  con- 
itmction,  since  the  30th  Gt?o.  3.  gives  a  shorter  time. 
This  must  therefore  be  considered  as  a  notice  to  tho86 
commissioners  of  an  act  done  by  some  one  under  their 
authority.  If  this  be  the  right  interpretation,  no  notice 
at  all  is  given  to  the  committee ;  and  if  Parton  had  no 
other  information  than  what  he  derived  from  this  paper, 
it  could  never  occur  to  him  to  apprize  the  committee  of 
the  intended  action. 

Chambbe  and  Lawbencc  Js.,  concurring,  the^rule 
was 

Discharged. 
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TouLMiN  V.  Anderson.  N^cts. 

JDEST  Serjt.,  on  a  former  day  in  this  term,  had  ob-     ^^jL^^l* 

tained  a   rule  nisi  that    the  judgment   of  nonsuit,  ing  the  argn- 
which  had  been  given  in  this  case  upon  a  point  reserved  ^^tittored, 
at  the  trial  of  the  cause,  at  the  Sittings  after  last  Mi-  ®°  wl»di  judg- 
chaelmas  term,  Wen  a  verdict  passed  for  the  Plaintiff,  rait  b  after- 
might  be  entered  upas  of  the  last //iVary  term  j  being  hitiepraenta^ 
the  next  term  after  the  trial,  and  during  which  term  the  Sti&*m>Si'ap» 

Defendant  died.    He  moved  this  upon  the  authority  Of  pUcatioii  to  tJw 

-  CourL  to  en* 

the  case  of  Tooker  v.  The  Duke  of  Beaufort,  1  Burr.  147,  ternptl|ej«49- 

and  Trelawney  v.  The  Bishop  of  Winchester^  1  Burr.  Ml.  SJSJ-^J^Stfie, 

So  is  it  if  the    Defendant  dies  after  the  interlocutory  t^  trial,  that 

tbey  may  get 
judgment,  by  st.  8  &  9  IV.S.  c.  11.  Mayor  of  Norwich  the  costs  of  tiit 

▼.  Berr^,  4  Burr.  2277.  ,  ^ 

Shq>herd  Serjt.  on  this  day  shewed  for  cause  agamsl 
the  rule,  that  the  defence  of  the  underwriters  in  this 
case  (ante,  221.)  had  been  so  ungracious,  that  the  Court 
would  not  aid  them  to  recover  their  costs,,  unless  it  were 
a  matter  of  absolute  right.  v 

The  Court  observed,  that  if  the  nonsuit  had  been  sub- 
mitted to  at  the  time  of  the  trial,  to  which  time  the  sub* 
sequent  decision  of  the  Court  had  relation,  the  judgment 
would  have  been  entered  up  of  Hilary  term ;  and  they 
could  not  therefore  refuse  the  present  application. 

Rule  absolute. 

Best  was  to  have  supported  his  rule. 


DdS 
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BjLAKBY  V.   Pc^HTER. 


'Ifonepa^  f^E&T  S^rjjl).  had  obtain^  a  i;ule  ifiVt,  tM'th^  Plain* 

^t^l^^e-  ^*  ™8'*'  be  periwlM,  ajk  tkeir  own  expence,  lo 

ciited/the  read  and  take  a  copy  of  an  indentor^e  of  assignment  of  m 

compel  the  lease  o»ade.  between  the  Plainti^b  and  Defeudanl^  ishich. 

S^oJtodyof  VW  *^n  8wrn  to  be  in  the  custody,  of  ihjB  Defendant. 

it,  to  produce    The  Plaintiffs  bad  occasion  to.  commence  the  present  ac- 

iffbrinspec-        .  ,  ■ .  ,    .  •      i        i 

tion,  apon  an     tipii  upon  the  covenant  which  it  con^ined^  and  np  other 

,^^^,^^;^^^|^J^Q^  part  of 

fahnM^by  tike      ' 
etterpar^. 

«S&g9AefidSerjt  now  shewed  cause.    He  observed  that 

diis  was  an  unheard-of  application  to  the  Court,  requir- 
.  ing  the  Defendf^nt  to  produce  his  own  title,  not  being 
illegally  in  his  possession,  for  there  was  no  pretence  to  say 
that  the  custody  of  the  assignee  was  not  the  proper  cus- 
tody for  the  deed.  There  was  only  one  instance  of  a 
pcactice  at  riL  similar  to  that  which  was  now  prayed» 
namely,  the  production  of  ship's  articles ;  and  that  was 
under,  the  provision  of  especial  acts  of  parliament,  2  G.  2» 
c.  36.  s.  7.  and  31  G.  3.  c.  39*  s.  6.  The  Plaintiffs  may 
apply  to  a  Court  of  equity,  and  then  the  Defendant  haa 
ao.  opportunity  of  answering-  the  application.  If  thia 
were  to.  be  granted  here,  the  consequence  would  be  that 
if  a  defect  is  at  any  time  suspected. in  a  conveyanoey  if^  is 
Qnly  necessary  for  the  Plaintiff  to  commence  an  action  of 
eovenant,  m  order  to  obtain  access  to  the  deed^ 

Mansfield  C.  J.  Of  what  use  would  the  Defend* 
ant's  covenant  be  if  the  Plaintiff  could  ;not get.  access  to 
it?  Parties,  in  order  to  save  the  expence  of  double 
stamps,  are  unwisely  content  to  execute  one  part  only  of 
an  indenture.  Is  it  not,  however,  the  necessary  conse* 
quence  of  this  practice^  that  the  party  who  has  the  ens* 

tody. 
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tody,  undertakes  to  produce  the  deed  when  "wanted,  for        1808. 

the  use  of  both? 

Br.AttT 

Heath  J.    In  the  case  of  a  copyholder,  this  Court      Po»«** 
iivill  interfere,  and  order  the  lord  of  the  manol*  to  grant 
an  inspection. 

Lawrence  J.    The  Defendant  has  shewn  no  reason 
^'hy  the  Plaintiff  should  not  have  access  to  the  deed. 

Rule  absolute. 


Underwood  v.  Miller  and  Fatkin.  j^^,  ^ 

^T^HIS  was  an  action  brought  to  recover  from  the  De-     Upon  the 

fendants,  as  owners  of  the  ship  Ceres,  a  sum  of  mo-  share  in  a  vet- 

ney  for  the   salvage  of  that  vessel,  which,  in  February  nb^^ny^^t 

1808,  had  been  saved  by  the   Plaintiff,  under  circum*  the«M*o"©- 

.  ment  npon  the 

Stances  of  imminent  danger.    Upon   the  trial  of  this  certificate  of 

cause,  before  Mansfield  C.  J^  at  the  Guildhall  Sittings  |[^d  expieas 

after  last  Trinity  term,  the  Plaintiffs  produfced,  in  the  2f t^eSdow 

custody  of  the  proper  officer  of  the  customs  in  London,  a  interest. 

copy  of  an  indorsement  upon  the  certificate  of  registry  of  the  officer 

transmitted  from  South  ShUlds^  by  which  it  appeared  that  ^  S^^^^S'* 

the  Defendants,  on  the  14th'of  February  1806,  were  sole  copy  of  tbein« 

owners  of  the  Ceres.    The  Defendants  proved  a  subse-  the  custom- 

quent  transfer  by  Fatkin  to  Miller  of  one  undivided  4th  Jj^jj^^ 

part,  not  calling  it  all  his  interest,  made  in  September  1807,  ^][jj|? ***  ^ 

but  no  copy  of  the  indorsement  upon  the  certificate  of 

regbtry  was,  at  the  time  of  the  trial,  to  be  found  in  the 

principal  office  in  London,  nor  was  it  transmitted  thither 

till  March  ^1808.    Upon  this  evidence  the  Plaintiff  was 

-aonsuited. 

D  d  4  Cockell 
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1808.  Cockell  Seijt.  had  obtained  a  rule  nisi  for  a  new  trial 

Undbrwood     ^^^  "P^"  ^^^  ground  that  the  Plaintiff  had  used  all  due 
r.  diligence  to  discover  who  were  the  owners,  by  searching 

Fatkin.  &t  the  custom-house  in  London;  and  as  he  had  been  mis- 
led in  his  inquiries  only  through  the  negligence  of 'the 
owners^  who  had  omitted  to  procure  the  due  registration 
of  the  subsequent  transfer,  it  was  not  competent  for 
them  to  use  a  defence  which  was  occasioned  by  their  own 
neglect ;  and,  secondly,  upon  the  ground  that  there  was 
a  defect  in  the  second  transfer,  which,  to  comply  with 
the  terms  of  the  act  34  G.  3,  c.  6S.  s.  15.,  ought  to  state 
that  the  one-fourth  part  was  the  whole  interest  of  the 
vendor;  and  the  rather  because  the  two  Defendants 
were  before  described  as  sole  owners,  which  implies  that 
they  possessed  equal  moieties. 

Shepherd  Serjt.  now  shewed  cause  against  this  rule. 
The  only  question  [is,  Whether,  at  the  time  when  this 
assistance  was  rendered  to  tlie  vessel,  FatHn  was  legal 
owner  i  which,  according  to  the  authority  of  JVesterdell 
V.  DalCf  7  Term  Rep.  306.  is  sufficient  to  charge  him; 
for  it  is  not  pretended  that  he  had  any  beneficial  interest, 
upon  which  he  can  be  liable.  It  does  not  necessarily 
follow  that  when  two  are  joint  sole  owners,  they  are 
owners  of  equal  moieties ;  and  even  if  that  were  prima 
facie  to  be  implied,  the  presumption  here  is  rebutted  by 
the  prior  register  of  a  transfer  in  1805,  of  one  fourth 
part  from  Miller  to  Fatkin,  whicb  shews  that  Fatkin 
never  possessed  more  than  l-'lth.  The  requisitions  of 
the  act  have  been  complied  with ;  for  the  indorsement 
states  that  Fatkin  had  transferred  all  his  one-fourth  part. 
As  to  t)ie  omissiop  to  enter  this  transfer  in  the  registry  of 
the  London  custom-house,  it  is  the  duty  of  the  officers  of 
government,  not  of  the  vendor,  to  transmit  the  copy 
from  the 'out-ports,  and  to  make  the  entry  here;  and 

their 


IN  THB  Forty-ninth  Year  op  GEORGE  III. 


389 


their  neglect  cannot  affect  the  rights  of  the  contracting 
•ptrties. 

Cockell  nnd  Runnington,  Serjts.,  in  support  of  the  rule, 
relied  on  -the  supposed  defect  in  the  form  of  the  indorse- 
ment; for  the  statute^  they  said,  was  imperative  that  the 
indorsement  should  express  the  interest  conveyed  to  be 
the  whole  of  the  vendor's  interest:  and  the  requisites 
not  being  complied  with,  the  bill  of  sale  was  totally 
¥oid.  The  legislature  intended  that  the  face  of  the  cer- 
tificate should  instantly  shew  whether  the  whole  property 
was  in  Bfitish  subjects  or  not,  and  if  the  rule  be  once 
departed  from,  it  would  open  a  door  to  fraud ;  for  n, 
vendor  possessed  of  half  might  convey  one  fourth  part 
to  a  subject,  and  the  other  fourth  to  a  foreigner,  who 
would  thereby  obtain,  as  to  this  property,  all  the  privi- 
leges of  a  British  subject. 

Mansfield  C.  J.  This  case  must  be  considered  in 
ihe  same  light  as  if  Miller  claimed  this  once-fourth  part 
of  the  ship  against  Fatkin,  and  had  contended  that  for 
want  of  a  proper  certificate  the  transfer  was  void.  In 
that  case,  I  think,  the  present  indorsement  must  be  con- 
sidered as  sufficient :  where  the  act  of  parliament  con- 
templates a  transfer  of  the  whole  ship,  it  uses  the  ex- 
pression *^  all  my,  (or  our)  right,  share,  and  interest;'' 
and  it  is  plain  that  the  persons  who  penned  the  act  omit- 
ted to  provide  for  the  case  of  a  sale  of  a  part :  but  the 
legislature  only  meant  that  the  indorsement  should  shew 
what  was  the  interest  conveyed  :  for  it  would  be  impos- 
sible literally  to  follow  this  act,  and  to  say  '^  all  my  in- 
terest," when  the  vendor  meant  to  convey  a  part  only. 


1808. 

Underwood 

r. 

MiLLBR  and 

Fatxim. 


/ 


Heath  J.  I  am  of  ^ the  same  opinion.  The  great 
object  of  this  act  was  to  prevent  foreign  ships  from 
having  the  privileges  of  English  vessels,  and  foreigners 

from 


:j9o 


CASES  IN  MICHAELMAS  TERM 


1S08. 

Umderwood 

Miller  and 
Fatuit. 


from  possessing  a  share  in  our  ships,  which  enjoy  tboie 
privileges.  It  was  urged  that  it  ought  to  appear  upon 
the  register  what  was  the  whole  amount  of  the  interest 
of  the  several  parties ;  but  upon  a  reference  to  foraier 
registers,  the  amount  of  their  interest  appeara. 

Lawrence  J.  If  the  construction  contended  for 
should  prevail,  it  would  be  impossible  for  any  owner 
who  wishes  to  sell,  to  divest  himself  of  a  less  property 
than  all  his  interest :  and  I  do  not  see  how  the  conse* 
quence  would  follow  from  a  more  reasonable  interpre* 
tation  of  the  act,  which  has  been  objected,  that  fo- 
reigners would  acquire  an  mterest ;  for  if  a  person  hav- 
ing one  half,  should  transfer  one-fourth,  be  would  him* 
self  still  remain  master  of  the  other  fourth.  Another 
answer  is,  that  if  the  objection  is  well  founded,  the  for- 
mer transfer  from  Miller  to  Fatkin  is  void,  and  all  the 
interest  still  remains  in  Miller. 


Chambre  J.  Neither  of  the  instruments  shews  more 
than  one-fourth  part  to  have  been  conveyed  from  Miller 
to  Fatkin^  and  when  the  latter  re-conveys,  he  re-conveys 
one-fourth  part.  It  would  be  contrary  to  the  policy  of 
the  law  to  prevent  persons  possessed  of  property  in  ships 
from  alienating  any  thing  unless  they  should  alienator 
their  whole  interest.  It  would  be  a  narrow  and  rigorous 
constiuction  indeed,  to  say  that  the  form  which  is  given 
in  the  act  for  the  sale  of  all;  must  be  the  only  form  ap- 
plicable to  all  cases. 

Rule  discharged. 
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1808, 

Dewell  r.  MoxoN  and  Another.  N<>9.t5. 

THE  plaintiff  declared  that  the  Defendant  Moxtm  heiog     Upon  a  con- 
,    -      _    ^     ,        »>.      .  *.       1-     tractrocany 

owner,  and  the  Defendant  Biggin  master  of  a  ship  and  deliver 

lying  at  CarUhanm,  and  about  to  sail  for  Hull,  he  had  at  SSioi  of  JK^ 

their  request  put  on  board  her  a  cargo  of  iron  and  deab,  «*^*^**"    .^ 

to  be  delivered  on  her  arrival  at  Hull  to  his  own  order,  the  Defendant, 

free  of  freight ;  he  then  averred  that  he  consigtied  the     wSetUertlie 

goods  to  Lindley  and  Zimmerman  at  Hull,  and  that  the  ^P|J5f^^t*t^ 

vessel  sailed  and  arrived,  but  that  the  Defendants  refosed  earn  freight 

to  deliver  the  goods.    There  was  also  a  count  in  trover,  to  contract  to 

This  cause  was  tried  upon  admissions  at  the  Sittings  at  ftSSTfr^^ 

Guildhall  after  last  Trinity  term  before  Mansfield  C  J.,  «««»*• 

and  it  appeared  that  the  owner  had  fitted  out  the  ship 

for  St.  Petersburgk,  to  earn  freight :  but  the  captain  being 

prevented  by  an  embargo  from  proceeding  thither,  put 

into  Carlshamm,  where  being  unable  to  obtain  freight,  he 

took  on  board  these  goods  shipped  bj  the  Plaintiff,  and 

signed  a  printed  bill  of  lading,  by  which  he  engaged  to 

deliver  them  ''  to  order,  or  receivers  of  the  cargo,  or 

Am  If  ent,  on  being  paid  freight  for  the  said  goods,** 

after  which  was  inserted  in  writing,  the  word  *'  Franco,* 

The  cargo  was  unloaded  by  the  Defendant  Moxon,  who 

tendered    the  goods    upon   payment  of  freight;  which 

was  refused;  and  at  the  time  of  the  trial  they  continued 

in  his  possession.       Mansfield  C.  J.  thinking  that  the 

Plaintiff  had  not  established  the  contract  alleged  in  die 

first  count,    directed   a  nonsuit.      The    Plaintiff   then 

prayed  that  he  might  take  a  verdict  on  the  count  in  trover, 

against    the  Defendant   Moxon.      His    Lordship  recob 

lecting  an  expression  of  Lord  Mamfteld  C.J.  in  Ross 

▼.  Johnson,  5  Burr.   2S27*  that  in  order   to  maintain 

trover  there  must  be  an  injurious  conversion,  and  that 

mere  non-delivery  was  not  equivalent  to  a  refusal   to 

deliver 
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1808.         deliver  the  goods,  thought' the  Plaintiff  was  not  entitled 

^^^[^^^        to  recover  in  that  form  of  action^  but  gave  him  liberty 

^'  to  move  to  enter  /a  verdict  upon  that  count,  if  the  Court 

tod  Another,     should  be  of  opinion  that  it  could  be  supported.    Ac* 

cordingly  a  rule  tiiU  having  been  granted, 

Cockelly  Claytofif  and  ManUy,  Seijts.  now  shewed 
cause.  They  observed,  that  if  the  Plaintiff  was  entitled  to 
any  relief,  the  Court  would  not  suffer  him  to  enter  a  ver- 
dict, but  would  grant  a  new  trial,  for  that  the  cause  had 
been  stopped  before  the  Defendants  had  gone  into  the  de- 
fence which  was  applicable  to  the  count  in  trover,  lliey 
also  urged  that  it  would  be  proper  to  strike  the  Defendant 
Biggin  out  of  the  .record.  If  the  owner  and  captain  are 
each  liable,  yet  they  are  master  and  servant,  they  are  not 
partners ;  they  are  not  both  liable  in  .the  same  respect. 
If  a  recovery  be  had  against  one  of  them,  the  other  is 
discharged:  the  Plaintiff  may  elect  which  he  will  sue*. 
The  testimony  of  the  master  was  of  the  utmost  impor; 
tance  to  the  Defendant  Moxon,  and  he  was  made  a  party 
to  the  suit  only  to  exclude  his  evidence.  They  suggest- 
ed, that  the  captain  being  a  stranger  to  the  Swedish  lan- 
guage, the  word  ^'  tranco*'  had  been  fraudulently  added 
without  his  understanding  its  import ;  and  this  insertion 
would  not  defeat  the  Defendant's  right  to  freight,  ac- 
cording to  the  authority  of  2  Atk  32.  where  the  lender 
of  50/.  gave  a  note,  whereby  he  promised  not  to  pay 
50/.  on  demand,  but  was  held  liable  on  the  note.  But 
if  the  fact  should  prove  otherwise,  the  Defendant  Moxon 
was  entitled  to  a  reasonable  compensation  for  the  use  of 
his  ship:  he  was  not  bound  by  this  contract  to  carry 
freight  free,  to  which  he  was  not  privy,  and  which  it 
was  not  within  the  scope  of  the  captain's  authority  ta 
make  for  him.  The  owners  of  a^ ship  are  bound  by  the 
lawful  contract  of  the  master,  only  if  it  relate  to  the 
usual^ employment  of  the  ship;  and  those  who  engage 

the 
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4ihe  freight,  must  take  notice  of  the  extent  of  the  cap* 
tain's  authority.  Boucher  v.  Law$on,  Abbott  1 IQ.  SJ  ed. 
Boson  Y.  Standford^  ibid.  Ellis  v.  Turner ^  ibid.  ItO. 
When  a  ship  is  sent  out  to  earn  freight,  what  can  be 
more  inconsistent  with  the  usual  course  of  her  employ* 
ment  than  to  contract  for  her  carrying  a  cai^  freight 
fiee.  And  the  contract  in  this  case  w^  not  for  the  freight 
only,  but  subjected  the  Defendant  to  the  risk  or  ex-' 
pence  of  insurance  without  any  consideration,  since  not 
eren  the  perils  of  the  seas  were  excepted  in  the  bill 
of  lading.  It  is'said,  but  not  proved,  that  the  captain 
purchased  these  goods  of  the  Plaintiff  for  a  house  of 
Moxon  and  Co.  other  than  the  Defendant.  But  to  pur- 
chase goods  for  the  use  of  strangers,  is  an  act  still  fur- 
ther removed  beyond  the  limits  of  the  captain's  authority. 
UUs  was  a  contract,  too,  made  without  consideration, 
and  for  that  reason  also  invalid ;  and  that  objection  would 
equally  answer  the  count  in  trover,  which  would  not  lie 
if  the  Defendants  had  a  lien  upon  the  goods  under  an 
implied  assumpsit  for  the  freight. 


1608. 


Shepherd  and  Best^  Serjts.  contra.  The  practice  of 
contracting  to  carry  goods  freight  free,  that  in  case  the 
consignee  do  not  receive  and  pay  for  them,  the  con- 
ngnor  may  have  them  back  at  the  invoice  price  at  the 
port  of  delivery,  is  very  frequent  in  trade,  and  this  was 
not  a  case  of  fraud.  If  a  loss  had  happened  on  the  voy- 
age, although  the  perik  of  the  sea  were  not  excepted  in 
the  bill  of  lading,  yet  inasmuch  as  the  owner  carried  the 
goods  gratuitously,  it  might  have  been  questionable  whe- 
ther he  would  be  responsible  for  the  loss,  in  the  same  de- 
gree as  if  he  had  received  freight ;  but  the  master  having 
ondertaken  to  bring  home  the  goods  fre^ht  free,  and  it 
clearly  appearing  that  such  was  the  contract  which  the 
shipper  intended  to  make,  the  law  cannot  raise  an  im- 
plied contract  to  pay  freight,  to  which  it  is  clear  that 

the 
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Dewell 

r. 

MOXON 

and  Another. 


die  shipper  never  agreed.  Perhaps  if  the  owner  had  ar« 
rived  in  Sweden  before  the  ship  sailed,  he  could  have  an- 
nulled  the  contract  made  by  the  captain  ;  but  the  question 
is  not  whether  if  he  had  come  thither  he  would  have 
been  bound  by  that  contact  to  carry  the  cargo  gratis ; 
but  whether,  after  having  received  and  carried  the  goods, 
he  can  afterwards  annul  the^  contract  upon  which  the 
Plaintiff  put  them  aboard,  and  impose  another  condi- 
tion. This  is  not  the  case  of  an  absence  of  all  agrec^» 
snents,  where  the  very  putting  the  goods  on  board  would 
be  evidence  of  an  implied  contract  to  pay  freight,  but 
here  that  presumption  is  rebutted  by  a  positive  contract, 
which  is,  to  carry  the  goods  freight  free.  The  case  is 
the  same  as  if  the  owner  himself  had  been  present.  For 
the  captain  is  a  general  agent  to  the  owner  in  every 
thing  that  relates  to  the  disposition  and  management  of 
the  ship.  It  is  peculiarly  necessary  that  the  master  of  a 
•hip  should  have  ample  power,  more  than  any  other  sort 
of  agent.  If  it  were  otherwise,  the  grievance  would  be 
intolerable,  for  he  is  the  only  person  with  whom  frrightert 
in  foreign  ports  can  communicate,  to  make  their  con- 
tracts* Freight  was  in  this  case  offered  to  the  captain 
on  certain  terms,  and  it  clearly  was  within  the  scope  of 
his  agency  to  accept  or  refuse  it.  If  in  any  particular 
instance  he  exceeds  the  limits  of  his  authority,  he  b 
liable  to  his  owner  for  the  abuse  of  it,  but  the  contract 
must  stand.  Rinquist  v.  Ditckell,  Abbott  12^.  This  is 
not  necessarily  a  nudum  pactum.  In  many  cases  it  may 
be  advantageous  to  a  ship  to  take  in  goods  for  ballast* 
But  if  a  captain  in  a  foreign  port,  wanting  ballast,  bad 
taken  in  goods  upon  an  engagement  to  carry  them  freight 
free,  the  owner  caimot  afterwards  demand  freight  be* 
cause  he  thinks  the  captain  has  acted  unwisely,  Be^ 
sides,  any  thing  which  moves  detriment  to  the  Plaintifl^ 
is  a  good  consideration.  Here  the  Plaintiff  gives  up  th^ 
possession  of  his  goods,  and  the  advantages  he  may  derive 

from 
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from  that  possessiooy  and  subjects  them  to  a  rbk,  which 
is  a  detriment^  and  a  sufficient  consideratioa.  The 
owner  therefore  had  no  right  to  detain  these  goods  under 
the  pretence  of  a  contract  for  freight.  And  the  Plaintiff 
ha? ing  been  nonsuited  on  his  count  apon  the  contract, 
is  entitled  to  recover  upon  his  count  in  trover,  precisely 
as  if  the  declaration  had  contained  no  other :  the  -mis- 
.  joinder,  if  any,  could  be  taken  advantage  of  ^  only  on  de- 
murrer, or  in  arrest  of  judgment.  The  action  of  trover 
clearly  lies  in  this  case,  although  die  transaction  is 
founded  on  a  contract.  Every  case  in  which  the  amount 
of  wharfingers'  dues,  or  the  right  of  stoppage  in  transitu 
has  been  contested,  has  been  trover,  yet  all  these  cases 
are  founded  in  contract.  Wherever  the  goods  arrive  in 
specie,  trover  is  the  proper  form  of  action.  And  al- 
though a  simple  refusal  by  a  carrier  to  jdeliver  is  not 
sufficient  evidence  of  a  conversion,  because  the  goods 
may  have  been  lost  by  causes  agamst  which  the  carrier 
does  not  insure,  yet  a  refusal  accompained  by  proof  of 
the  possession  continuing,  is  sufficient  evidence  of  a  tor- 
tious conversion,  until  a  title  to  retain  the  goods  is  shewn. 
Here  the  Defendant  Moron  has  unloaded  the  goods ;  if 
if  he  is  not  entitled  to  freight,  trover  well  lies  against 
him,  and  then  all  the  common  principles  applicable  to 
dsat  specie9  of  action  apply  here,  and  the  Plaintiff  is  en. 
titled  to  recover  against  one  Defendant  in  trover,  though 
not  against  the  other. 


1808. 


Mansfield  C.  J.  In  this  case  the  words  ''  on  pay* 
ment  of  freight'^  are  printed,  and  in  the  common  form ; 
the  word  ''  Franco**  was  especially  inserted,  and  it  is  very 
difficult  to  imagine  any  other  meaning  to  the  word  than 
that  the  goods  should  go  free  of  freight.  The  question 
is,  Whether  the  Plaintiff,  having  obtained  the  use  of  the 
owner's  ship  without  his  consent,  the  owner  is  not  en-* 
titled  to  a  quatUum  meruit  for  freight?     There  was  no 

considera- 
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Dew  ELL 

r. 

MoxoN 

mad  Aiiotber. 


consideration  given  for  the  bill  of  lading,  the  deals  wert 
not  consigned  to  the  owner  of  the^hip. 

Lawrence  J.  In  the  case  of  policies  why  are  ther 
words  **  on  goods,  or  on  ship/!  inserted  in  the  margin 
in  writing,  although  the  printed  fornv  is  otherwise? 
As  to  the  extent  of  the  captain's  auihorityi  suppose  a 
butcher's  servant  should  give  away  his  owner's  mutton 
to  persons  who  dress  it  and  eat  it,  would  not  the  butcher 
be  entitled  to  payment? 

The  Court  were  unanimous  that  the  action  of  trover 
would  well  lie  in  this  case ;  but  upon  the  other  point 
they  took  time  for  consideration. 

Upon  this  day,  the  Court  being  of  opinion  that  the 
circumstances  of  the  case  ought  more  fuHy  to  appear, 
directed  that  the  Defendant  Biggin  should  be  struck  out 
of  the  record,  and  made  the 

Rule  absolute  for  a  new  trial* 


JVor.  26. 

An  action 
npou  tlie  case 
for  negligence 
in  driving  the 
Plaintiff!*  car- 
riage contrary 
to  an  implied ' 
assutnpaitf  is 
not  a  demand 
coming  Mritliin 
thejansdiction 
of  the  South' 
wark  Court  of 
Couscience. 


Lawson  v.  Moggridge. 

JDEST,  Serjt.  had  on  a  former  day  obtained  a  rule  nisi 
that  the  prothonotary  who  had  allowed  the  Plaintiff 
his  costs  in  this  cause,  might  review  his  taxation.  The 
action  was  brought  to  recover  the  sum  of  5/.  demanded 
as  due  for  an  injury  done  to  a  new  chaise,  lent  upon  hire 
by  the  Plaintiff  to  the  Defendant,  while  it  was  in  bis 
service :  the  Defendant  at  the  time  of  the  action  brought 
was  an  inhabitant  trading  and  dealing  within  the  town 
and  borough  of  Southwark  and  the  eastern  part  of  the 
hundred  of  Brixton,  and  within  the  limits  of  the  jurisdic- 
tion of  the  Southwark  Court  of  Requests,  as  i^gulated  by 
the  St.  46  Geo.  3.  c.  87.    The  cause  was  tried  at  the 

Sittings 
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SitUDgH  after  last  Trinity  term  before  Man^eld  C.  J.         1808. 
vrhen  a   verdict  was  found  for  the  Plaintiff,  in  5/.  da-      ^^j^'v^^^ 
mages,  and  405.  costs.  r. 

MOGGRIDGX. 

Shepherd,  Serjt.  now  shewed  cause  against  this  rule, 
upon  the  ground  that  the  action,  being  founded  upon 
negligence  or  misfeasance,  in  driving  the  carriage  against 
a'  post,  contrary  to  the  alleged  undertaking  of  the  De* 
fendant  to  drive  it  carefully,  did  not  fall  within  the  pur* 
^iew  of  this  statute,  which  was  wholly  confined  to  debts. 
Besides,  the  Defendant  had  adopted  the  vrrong  course : 
if  he  had  any  title  to  be  relieved,  the  proper  mode  to 
avail  himself  of  this  act  would  have  been  by  a  suggestion 
on  the  record. 

Besi,  Serjt.,  in  support  of  the  rule,  cited  Foote  v. 
Coare,  2  Bos.  4r  P^»  ^89.  where  the  same  objection  was 
taken,  but  the  Court  allowed  relief  upon  motion.  The 
distinction,  he  said,  was  this  :  where  the  intent  is  to  call 
upon  the  other  party  to  pay  costs,  it  is  necessary  to  enter 
a  suggestion,  but  where  the  intent  is  to  exonerate  the 
party  applying,  and  the  other  party  is  not  entitled  to 
costs  at  all,  a  motion  is  sufficient  to  take  them  from 
him. 

The  Court  were  clear  that  the  cause  of  action  was  not 
within  the  jurisdiction  of  the  Court  below. 

Rule  discharged* 


Vol.  I.  E  e 
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Nov.  28. 


Wilson  v.  Turner. 


Offers  mafic  fT^HIS   was  an   action   for  maliciously  arresting  die 
t^g  attorney  Plaintiff,  and  holding  him  to  bail  for  seven  hundred 

in  the  hearing    pounds.    Upon  the  trial  of  this  cause,  at  the  Guildhall 

ofa  third  per-    *^  t        m- 

son  to  do  an      Sittings  after  last  Triniti/  term,  before  Mansfield  C.  J.,  it 

the  Defendant,  ^^9  proved  that  Wikon  had  been  concerned  with  Johnson 

wi^^^        in  a  course  of  smuggling  transactions,  during  yi^hich  a 

tcope  of  hU      debt  became  due  from  Johnson  to  Turner,  for  which  JVUson 

aamority,  are  i^»t/-       t»  ai.*ii^  »i 

not  admissible  became  bail  for  Johnson.    A  bill  for  300/.  also  became 

fect^e^PUin-  ^"®  ^^^^  Wilson  to  Johnson,  which  was  paid  by  Turner, 

tiff  with  such    ^^q   had   on   that   occasion    become  bail  for   Wilson^ 
offer. 
Otherwise  if  Johnson  was  indebted  to  Wihon  in  the  sum  of  fiOOO/.,  for 

been  made  to  ^^^ich  ^i/son  had  arrested  him.  JbAit^n  then  arrested 
the  Defendant  Wilson  for  1000/.;  and  Turner  in  a  joint-action  against 
Wilson  and  Johnson,  in  February  1806,  arrested  Wt/ion 
for  700/.,  but  did  not  ^^arrest  Johnson,  for  whom  a  com* 
inoii  appearance  was  entered.  In  Michaelmas  term^ 
180(),  after  having  been  eight  or  nine  months  in  prison^ 
Wilson  was  superseded.  Hill  acted  as  the  attorney  in 
both  actions,  and  proceeded  in  the  joint  action  against 
Wilson  only,  and  not  against  Johnson.  To  shew  in  what 
spirit  these  arrests  are  made,  Teague,  an  officer  of  the 
Compter  was  jcalled,  who  proved  that  about  two  months 
after  the  arrest  of  Wilson,  Hill  came  to  the  prison,  when 
the  Plaintiff  would  not  see  him,  and  the  witness  asked 
bim,  why  Wilson  was  kept  in  custody  ;  Hill  replied,  if 
be  will  exchange  receipts  with  my  clients,  or  my  client 
I  will  release  him.  Best  Serjt.,  for  the  Defendant,  ob- 
jected that  this  declaration  of  Hilts,  not  being  accom« 
panied  by  any  act  of  his  done  in  his  character  of  attof 
ney,  was  not  admissible  evidence  to  affect  the  Defendant. 
The  jury  found  a  verdict  for  the  Plaintiff  with  lOOO/. 
damages. 
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Best  Serjt.  had  obtained  a  rule  ntit  to  set  aside  this  ver*         1808. 
diet  on  account  of  the  adnoiission  of  the  evidence  of  HilFs 
conversation. 

Cockell  Serjt.  shewed  cause*  Under  the  circumstances 
it  must  be  presumed  that  Hill  was  acting  as  the  attorney 
of  Turner.  It  is  manifest  he  made  this  proposal  with  m 
design  that  it  should  be  communicated  to  the  PiaintifFy  as 
a  means  by  which  he  might  attain  his  liberty.  This  is  not 
offered  as  evidence  to  charge  Johruon  with  a  criminal  act 
'  of  conspiracy ;  if  it  were,  it  might  not  be  admissible :  but 
it  is  an  act  lying  within  the  scope  of  the  authority  of  the 
attorney  in  the  cause,  who  has  a  right  to  discharge  the  De* 
fendant:  not  only  the  act  of  the  attorney  himself,  but 
even  the  act  of  his  subordinate  agent,  will  bind  the  princi- 
pal in  a  cause ;  this  therefore  can  be  viewed  only  as  the 
act  of  an  attorney  acting  within  the  limits  of  his  authority, 
and  in  that  view  evidence  of  his  conversation  is  admissible 
to  affect  his  client. 

Be»t  Serjt.  contri.  If  this  evidence  were  admissible  ia 
a  civil  cause,  it  would  also  be  admissible  in  a  criminal 
court.  The  authority  of  an  attorney,  like  all  other  au- 
thorities, has  its  limits,  and  it  is  clear  that  HiU  was  not 
acting  within  those  limits.  Besides,  the  proposal  is  not 
made  to  the  Defendant ;  and  it  would  be  of  the  worst 
consequence,  if  the  loose  conversations  of  attornies,  held 
with  strangers,  were  made  binding  upon  their  prmcipals. 

Cur.  adv.  vult. 

Mansfield  C.  J.  on  this  day,  after  recapitulating  the 
-facts  of  tlie  case,  delivered  the  opinion  of  the  Court- 
Soon  after  the  trial  I  had  great  doubts  whether  I  ought 
to  have  admitted  that  evidence,  and  after  great  consider- 
ation the  Court  think  it  ought  not  to  have  been  received, 
for  as  it  was  not  accompanied  by  any  act,  it  cannot  be 
considered  as  done  by  the  order  of  Turner  or  Johnson^ 
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,    180S.' 

Wilson 
e. 


I  am  not  aware  that  any  conversation  of  aii  attorney, 
not  spoken  upon  oath,  nor  proved  to  be  authorized  hf 
his  client,  can  bind  the  client.  Hill,  it  is  true^  speaks- 
as  if  he  had  power  to  discharge  the  Plaintiff,  but  that 
povfer  he  certainly  had  under  his  general  authority.  If 
Hill  had  gone  and  made  the  proposal  to  Wilson,  I  ratbef 
thiiik  the  evidence  ought  to  have  been  received.  Al* 
though  it  is  impossible  not  to  believe  that  the  motive  for 
this  arrest  was  either  the  wish  to  obtain  the  release  of 
Johnson  from  the  debt  of  3000/.  or  mere  malice,  I  do 
not  know  that  the  Court  can  so  far  put  themselves  in 
the  place  of  a  jury,  as  to  say  that  it  is  impossible  that 
the  case  coni<>  be  varied  by  the  exclusion  of  this  evi- 
dence; and  ^Lcrefore  the  rule  for  a  new  trial  must  be. 

Made  absolute. 


Nw.  98« 


Whereastap 
tate  prohibits 
an  act,  and 
Ipves  damages 
for  the  viola- 
tion, with  costs 
efsnit.  it  does 
toot  take  away 
the  judge's 
bower  to  certi- 
fy nnder43EI£s« 
c.  6.  tlut  the 
costs  are  len 
tha^iOs^ 


Williams  v.  Miller, 

npHIS  was  an  action  upon  the  case  framed  upon  the 
statute  34  Geo.  3.  c.  23.  to  recover  damages  of  the 
Defendant,  who  had  copied  and  sold  a  pattern  of  a  cali- 
co of  which  the  Plaintiff  was  the  proprietor^  Upon  the 
trial  at  Guildhall^  at  the  Sittings  after  last  Trinitj/  term, 
before  Mansfield  C.  J.  and  a  special  jury,  the  PTaiiitiflb 
obtained  a  verdict  with  a  shilling  damages.  -The  Chief 
Justice  indorsed  upon  the  panel  a  certificate  that  the  dia- 
mages  did  not  amount  to  405.,  upon  seeing  which  the 
prothonotary  refused  to  tax  the  Plaintiff  any  more  costs 
than  damages.  The  first  section  of  the  act  27  Geo.S. 
c.  38.  8. 1^  which  is  made  perpetual  by  the  34  Geo.  3.,^ 
gives  the  Plamtiff  such  damages  as  a  jury  shall  assess, 
together  with  costs  of  suit. 


Best  Serjt*  on  a  former  day  had  obtained  a  rule  nisi 
that  tl^e  prodionotary  might  tax  'the  Plaintiff  his  full 

costs* 
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co6t%  upon  the  ground  thtt  they  were  given  by  the  tUif-         1808. 

Williams 
r. 

Shepherd  and  Lens  Seijts.  now  shewed  cause.    The        Millbr. 
statute  operates  nothing;   it   does  not  take  away   the 
fudge's  power  to  certify.     In  the  cases  where  that  is 
circumscribed,    the  stat.  43  Eliz»  c.  6.  gives  the  special 
exceptions. 

Beii  Serjt.  in  support  of  the  rule.  The  intention  of 
l)ie  legislature  was  to  give  the  full  costs  of  suit,  for  it  is 
impossible  that  the  damages  to  be  given  for  imitating  one 
aingle  print  can  ever  amount  to  forty  shillings,  and  there- 
fore, unless  the  legislature  had  intended  specially  to  give 
co^,  they  would  have  left  this  species  of  property  un 
protected*  The  statute  being  subsequent  to  the  43  Eliz. 
cannot  be  restrained  by  the  exceptions  of  that  act :  aad 
unless  the  words  of  the  statute  are  nugatory,  fuU  coslv 
must  follow  the  verdict.  There  is  no  instance  in  which 
a  statute  having  given  costs,  the  Judge  has  taken  them 
away  by  a  certificate. 
• 

Mansfield  C.  J.  The  law  would  have  given  the 
^  action  upon  the  prohibitory  clause,  if  the  act  had  not 
proceeded  to  direct  it.  The  statute  gives  costs,  but  if  it 
had  merely  said,  **  the  Plaintiff  shall  recover  damages,'' 
the  costs  would  have  followed  :  therefore  this  statute  ia 
giving  the  action  gives  nothing.  « 

Chambre  J.  The  Plaintiff  will  still  have  bis  costs, 
though  they  will  be  small.  The  statute  contains  no 
words  to  curtail  the  Judge's  discretion  to  certify. 

Rule  discharged, 

Note*  It  was  not  observed  in  the  course  of  the  argu> 
ment,  that  the  stat.  27  Geo.  3.  c.  38.  «.  1.  in  prescribing 

£e  3  the 
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1808.       the  mode  of  redress  to  be  pursued  for  offences  com- 
^^J^IJH^  ^  "**^^^   ^^   Scotland,  gives  damages  with  full  costs  ot 

^  «•  suit. 

Miller. 


^^^^  Stoughton  V.  Leigh. 

of^mir4"**"*/rHIS  was'acase  directed  out  of  the  High  Court  of 

wrought dar-  Chancery  for  the  opinion  of  this  Court:  the  facts 

the  co?ertiire.  .        _  _  ,, 

Whether  by  Were  m  suDstance  as  follow. 

^ByteM^Vor  •'^*'*  Hanbury  was  in  his  life  time,  and  during  his 

yeus,  whether  marriage,   and   at   his  death,   actually  seized   of  divers 

oiary  rents,  or  landed  estates,  and  of  several  mines  and  strata  of  lead 

And  whether  ^"^  ^^^^  •  namely^  in  his  own  land,  a  lead  mine  and  a 

«nd«^ t^  hot  ^^*^  mine,  neither  opened,  wrought,  or  demised.    Two 

band^  own       lead  mines  and  two  coal  mines,  which,  during  the  cover* 
land,  .,,..,  r  . 

Or  have  been  ture,  he  had  demised  to  tenants  for  years,  reserving  pe- 

^Bntedto hhn  <^wniary  rents,  to  be  paid  whether  they  did,  or  did  not 

to  take  tlie        open  and  work  them  :  and  of  each  sort  of  these  one  had 
wholestratom    ,  *^  ,  ,    ^        .-,...  ,  -i, 

in  the  land  of    been  opened  before  his  death,  bjr  the  tenant,  who  still 

^  Sni  a  grant  continued  now  to  work  it ;  and  the  other  had  not  been 

itamntofa 

realherediU- 

ment  in  fee  simple. 

But  dower  is  not  dae  of  mines,  or  strata,  unopened,  whether  under  the  hosband'k 
soil  or  under  Uie  soil  of  others. 

.   If  land  assigned  for  dower  contain  an  open  mine,  tenant  in  dower  may  work  it  for 
her  own  ben^t. 

Bower  may  be  assigned  of  mines,  either  cottectively  with  other  lands, 

Or  separately  of  themselves. 

It  shall  be  assigned  by  metes  and  bounds  if  practicable :  otherwise,  either  by, 

A  proportion  of  the  profits,  or, 

Sei>arate  alternate  ei^oyment  of  the  whole  for  short  proportionate  periods. 

If  the  heir^  being  of  full  age,  assign  excessive  dower,  he  has  no  remedy  at  law. 

If  the  shenff  assign  excessive  dower,  the  heir  may  have  a  scire  faciat  to  obtain  an  as- 
signment d«  noro.   Or  if 

The  heir  under  age  assign  excessive  dower,  he  may  have  relict  by  writ  of  admeasure- 
ment of  dower., 

opened  ; 


Stouchton 
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opened;  a  lead  mine  and  a  coal  mine  which  he  had 
demised  during  the  cdverture  to  tenants  for  years,  ren« 
dering  not  pecuniary  rents,  but  quantities  of  the  lead  ore  r. 

and  coal  when  gotten,  and  the  tenants  were  by  the  terms 
of  their  leases  at  liberty  to  work  or  not  to  work  these 
mines;  the  coal  mine  was  at  the  time  of  John  ff  anbury's 
death,  and  of  this  suit,  wrought  by  the  tenant;  the  lead 
mine  had  not  been  opened;  and  two  lead  mines  and 
two  coal  mines,  which  had  been  opened  and  were 
wrought  by  the  deceased  himself  at  the  time  of  hia 
death,  one  of  each  sort  of  which  mines  had,  from  the 
time  of  his  death,  ceased  to  be  wrought,  his  heir 
thinking  them  unprofitable:  the  other  of  each  sort 
the  heir  continued  to  work  to  profit.  The  first  question 
i^as,.  whether  John  Hanbury's  widow  were  entitled  to 
dower  of  all,  or  any,  and  which  of  these  mines,  and  what 
the  widow  could  claim  to  be  legally  assigned  to  her 
thereout  as  her  dower  ?  The  deceased  was  also  entitled 
to  the  following  minerals  lying  under  land,  which  was 
not  his  own,  but  wherein  he  had  purchased  of  the  land* 
owner  liberties  to  work  through  hb  land:  namely,  a 
mine  or  stratum  of  coal,  and  another  of  lead  ore,  which 
he  had  opened  and  wrought  during  the  coverture,  and 
was  working  at  the  time  of  his  death,  since  which  the 
heir  had  ceased  to  work  the  lead,  but  continued  to  work 
the  coal:  a  mine  or  stratum  of  lead,  and  another  of 
coal,  which  he  had  not  open^  or  wrought;  a  mine  or 
stratum  of  lead,  and  another  of  coal,  which  he  had  de- 
mised to  tenants  for  years,  rendering  at  their  own  op- 
tion, which  they  might  annually  make,  either  pecuniary 
xents  or  rents  in  kind,  coipmencing  from  the  time  whep 
the  mines  should  be  wrought.  The  lead  mine  had  been 
opened  before  the  death  of  John  Hanburt/^  and  the  tenants 
had  paid  their  rents  in  ore  in  kind.  The  coal  mine  bad 
not  been  opened,  nor  was  yet  opened. 

£e4  In 


404  CASES  IN  MICHAELMAS  TERM 

1808.  In  case  tbe  Court  should  be  of  opinion,  that  the  widow 

Stoughton      ^*'  entitled  to  dower  in  any  of  the  cases  mentioned  in 
t^-  the  first  question;  the  next  question  for  tfie  opinion  of 

the  Court  was.  Whether  she  was  entitled  to  dower  of  all, 
or  any,  and  which  of  tbe  mines,  strata,  or  rents  secondly 
above  mentioned,  and  what  she  could  legally  claim  to  be 
assigned  to  her,  as  her  dower  thereof  f 

Lastly^  soon  after  John  Hanbury\  death,  the  heir  let 
the  widow  into  possession  of,  and  assigned  to  her  for  ber 
dower  of  an  estate  called  (A),  certain  closes  of  land,  in 
which  there  was  an  open  coal  mine,  wrought  at  a  cer- 
tain peiiod  during  the  coverture,  but  which  had  ceased 
to  be  wrought  long  before  the  husband's  death :  and  the 
value  of  the  closes  viras  amply  sufficient  to  answer  any 
demand  of  dower,  without  regard  to  the  value  of  the 
coaL  The  widow  had,  since  her  husband's  death,  begun 
to  work  this  mine,  and  had  retained  the  profit  to  her 
own  exclusive  use. 

The  third  and  further  questions,  for  the  opinion  of 
the  Court,  were,  Whether  the  widow  was  in  law  entitled 
in  virtue  of  her  interest  of  dower,  or  for  any  other  rea- 
son, to  work  this  mine,  for  her  own  exclusive  use  and 
benefit? 

Taking  the  assignment  of  these  closes,  as  the  widow's 
dower,  to  be  the  act  of  the  heir  himself,  and  to  have 
been  a  most  excessive  assignment  in  point  of  value.  Hard 
the  heir  by  law  any  and  what  remedy  against  the  dow- 
ress,  as  against  the  effect  of  his  own  act? 
.  If  this  assignment  had  not  been  his  own  act,  but  had 
been  made  in  the  course  of  legal  proceedings  under  a 
writ  of  dower.  Would  the  heir  by  law,  have  any,  and 
what  remedy  against  the  effect  of  such  assignment  ? 

This  case  was  argued  by  Shepherd  and  Best  Seijeants 
on  behalf  of  the  dowress.     Tliey  contended   th^t  roinca 
in  general  are  subject  to  dower  like  all  other  real  pro- 
perty. 
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perty.  The  rule  may  be  thus  laid  down:  \v'liere?er  a  1908. 
perpetual  inheritaDce  arises  out  of  land,  or  is  connected 
with  land,  it  is  the  snbject  of  dower.  The  wife  is  en« 
titled  to  dower  of  all  profits  of  land  'm  which  the  husband 
was  seised  of  an  estate  of  inheritance.  F.  N.  B.  148. 
Many  things  of  a  less  permanent  and  substantial  nature 
than  mines  are  subject  to  dower.  Springs  of  water  were 
held  in  the  case  of  Rex  v.  Miller ,  Cowp.  6 19*  to  be  pro- 
fits of  the  land.  So  dower  is  due  of  tolls  arising  from  a 
public  navigable  river.  Buckeridgey.  Ingram,  2  Ves.jun. 
652;  If  a  maii  let  lands  with  liberty  of  digging,  his 
wife  shall  not  therefore  the  less  be  endowed  of  them* 
Many  of  the  cases  put  by  Lord  Coke,  1  Inst.  32.  a.  are  of 
things  not  partaking  so  much  of  the  nature  of  real  pro- 
perty, as  mines.  But  whatever  may  be  the  case  as  to 
such  mines  as  are  unopened,  those  which  are  opened  are 
clearly  liable  to  dower.  The  husband  by  opening  them 
has  destroyed  all  other  profits  of  the  land,  and  if  they 
are  not  continued  to  be  wrought,  they  will  be  spoiled. 
Clavenng  v.  Clavering,  2  P.  Wms.  389.  So  that  the 
working  of  mines  once  opened  is  beneficial,  and  not  de- 
trimental to  the  inheritance.  In  Holby  v.  Holby,  1  t^ern. 
218.  the  only  dispute  was  as  to  the  quantum:  the  right 
to  dower  of  mines  was  not  doubted.  A  lessee  for 
years  may  work  mines,  if  open ;  Co*  Utt.  54.  b. ;  or  if 
let  for  the  purpose  of  being  opened ;  Saunders^ s  Case, 
5  Co.  12. ;  and  it  is  not  waste.  2.  As  to  the  question 
how  dower  shall  be  assigned  of  these  mines,  the  rule  is, 
that  where  the  property  is  of  such  a  nature  that  a  divided 
third  part  cannot  be  given,  the  wife  is  to  be  endowed  in 
a  special  manner ;  as  of  the  third  toll  dish,  or  third  part 
of  the  profits.  In  the  case  where  the  land  above  and 
below  the  mines  wrought  by  the  husband  belonged  to 
another,  her  right  must  be  the  same ;  for  it  is  immate* 
rial  to  whom  the  surrounding  land  belongs ;  the  question 
must  be  decided  upon  the  nature  of  the  property  itself. 

This 
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1808.     '    This  can  only  be  considered  as  real  property:  it  would 
^"^^^'^^^      go  to  the  heir,  as  would  a  fishery,  which  is  clearly  sub- 
r.  ject  to  dower.    It  is  wholly  immaterial  whether  or  no 

the  heir  has  wrought  the  mines;  for  since' the  title  of 
the  dowress  is  derived  from  the  husband,  and  not  from 
the  heir,  it  cannot  be  affected  by  his  acts  or  omissions* 
Upon  these  principles  the  widow  is  entitled  to  dower  of 
the  mines  respecting  which  the  first  and  second  questions 
are  raised.  3*  Upon  the  last  question  it  is  equally  clear 
that  the  widow  is  entitled  to  work  the  mines  in  the  land 
assigned  to  her  for  dower,  which  were  even  opened  in 
her  husband's  life ;  for  tenant  in  dower  is  tenant  for 
life,  and  tenant  for  life  may  work  .all  open  mines ;  or  at 
least  it  rests  on  the  other  side  to  shew  on  what  principle 
she  is  to  be  restrained  from  the  pernancy  of  the  profits 
of  the  land  assigned  her.  4.  But  if  the  heir  has  himself 
set  out  two  much  for  her  dower,  the  law  gives  him  no 
remedy.  Where  dower,  has  been  assigned  by  a  guardian^ 
t>r  an  infant  before  he  was  of  age,  there  the  law  gives  a 
writ  of  admeasurement  of  dower ;  but  where  the  heir 
being  of  full  age.has  himself  assigned  two  much,  neither 
fie,  nor  his  infant  heir  shall  have  the  writ.    2  Insi.  368. 

Lens  Serjt.  contrcL.  Where  mines  have  been  actually 
wrought  as  part  of  the  estate  of  the  husband,  they  may 
perhaps  be  collaterally  subject  to  dower  together  with 
the  rest  of  his  real  property.  But  mines  have  never  been 
assigned  as  in  their  own  nature  liable  to  dower.  The 
interest  of  tenant  in  dower  is  a  life  estate  only;  but  an 
interest  which  can  enable  the  possessor  to  work  mines, 
must  be  an  estate  of  inheritsince,  for  it  is  an  act  of  waste 
in  a  tenant  for  life.  The  words  of  Littleton^  <.  36. 
*^  lands  and  tenements''  do  not  decide  the  question. 
Dower  is  not  due  of  every  tenement,  for  dower  does 
not  lie  of  a  tenement  eo  nomine.  Kent  v.  Berry ^  1  Sir. 
625.    Lord  Coke^  1  Inst,  32.  a.  enumerates  all  the  vari* 

out 
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Otis  species  of  property  which  are  subject  to  dower^  but  1808. 

he  does  uot  include  mines  amongst  them ;  and  it  is  ob-!  stoucht 
servable  that  all  the  matters  there  enumerated  are  the  _  «^* 
subjects  of  annual  increase  and  renewal^  which  mines 
are  not.  Thus  a  common  is  a  collateral  right,  consisting 
in  the  enjoyment  of  herbage  annually  renewing.  The 
profits  of  a  mill,  of  a  fair,  of  the  custody  of  a  gaol,  are 
all  of  an  annual  nature.  Mines  are  only  to  be  used  by 
the  proprietor  of  the  inheritance,  for  when  they  are 
used,  they  are  gone.  This  reason  is  still  stronger  in  the 
case  of  mines  than  in  that  of  tioyber,  which  is  not  the 
subject  of  dower.  Whitfield  v.  Bewit,  9.  P.  Wms.  242. 
tenant  for  life  was  equally  restrained  from  waste  in  both. 
No  case  is  cited  in  F.  N.  jB.  149.  to  support  the  assertion 
there  made.  A  further  reason  why  mines  should  not 
be  subject  to  dower,  arises  upon  the  second  question  • 
for  if  a  writ  should  issue  to  the  sheriff  to  assign  dower> 
there  is  no  rule  by  which  he  could  possibly  assign  it.  As 
to  the  third  class  of  mines,  let  for  a  rent,  it  may  be 
answered,  that  where  the  demise  comprehends  under 
one  rent  different  species  of  property,  some  of  them  in 
their  nature  subject  to  dower,  and  others  not,  it  does 
not  follow  that  the  wife  shall  be  endowed  of  one  third 
olr  the  whole  rent,  which  is  partly  reserved  in  respect  of 
property  not  the  subject  of  dower.  As  to  the  fourth 
class,  where  a  man  is  not  seised  of  the  land,  but  has 
purchased  a  mere  privilege^  to  work  a  mine  in  the  land 
of  another,  that  cannot  be  the  subject  of  dower.  •  It  is 
a  right  not  capable  of  being  granted  in  fee  simple,  which 
implies  a  perpetuity ;  for  the  mineral  is  a  produce  of  the 
earth,  which  will  not  be  renewed.  It  may  be  admitted 
that  the  conduct  of  the  heir  in  working  or  in  disconti* 
Duing  the  mines,  will  not  decide  the  question  either  way. 
Perhaps  the  mines  which  had  been  wrought  during  the 
coverture,  and  continued  to  be  wrought  after  the  hus« 
band'^  decease,  may  fall  under  a  different  predicament 

from 
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1808.  fromihe  otkers.  As  to  the  effect  of  the  ttsignDeBt  bjr 
the  beir  himself^  it  is  not  to  be  taken  thtt  be  bu  aetigned 
to  the  widow  tbeae  mineti  bat  «be  bas  takoi  more  tbaa 
was  assigned  to  ber,  and  tbat  to  n-bich  she  was  notaft  ail 
entitled :  he  assigned  ber  the  land,  but  did  not  intend  Id 
assign  her  the  mines  witbin  it.  If  land  were  assigned  in 
which  was  a  grore  of  oaks^  though  the  onlj  profit  of 
tbat  land  would  be  in  (be  timber,  die  dowrass  oonld  fiot 
cut  a  single  tree.  If  indeed  the  heir  bad  hisaself  assigned 
more  than  he  ought,  of  property  liable  to  dower,  it  saema 
that  he  would  be  witiioiit  remedj.  2  liut.  S67.  6.  bat 
this  is  not  a  case  of  actual  endowment  by  the  beir,  of  the 
mines.  The  case  of  HoUnf  v.  Holby  decides  nodung,  fior 
there,  although  the  widow  had  obtained  an  unfair  ad* 
vantage,  the  Plaintiffs  were  willing  to  grant  her  one  third 
of  the  mines,  without  raising  the  question  of  ber  right* 
which  therefore  nefer  came  under  the  consideration  of 
the  Court.  ^ 

Beitf  in-neply*  Lord  Coke  is  not  an  autbority  to  shew 
tbat  at  tbe  time  when  be  wrote,  any  eipress  decision  had 
been  proasnlgated  on  tbe  subject  of  mines.  It  is  said  by 
Fitzherberty  N.  K  149«  tbat  the  wife  shall  be  endowed 
of  commons,  8u:.and  of  any  other  estate  of  inberitancey 
of  which  tbe  husband  was  seised.  This  passage  then,  as 
well  as  die  case  of  Holby  v.  Holbyy  are  express  recogni* 
Uons  that  mines  are  subject  to  dower.  In  die  case  of 
Claverittg  v.  Claoering,  die  mines  were  opened  subsequent 
to  the  creation  of  the  <atate  for  life.  In  the  case  of 
Whitfield  v.  Btttit^  all  die  miBes  were  unopened.  As  to  the 
atraU  in  another  person'a  land,  the  husband  had  not,  as  it 
has  been  said,  a  mere  prrviiege ;  he  had  an  exclusive  pro* 
perty  in  the  stratum,  and  a  privilege  to  go  through  the 
surfcbce  of  tbe  superincmnbent  land  for  tbe  purpose  of 
working  it. 

Mansfielo 
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•  Mansfield  C.  J.  The  grant  of  the  stratum  must  be 
taken  to  be  a  grant  in  fee-simple.  In  the  course  of  the 
discussion  I  was  strongly  struck  with  the  argument  used 
for  the  heir,  that  Lord  Coke  has  in  1  Inst.  32,  enumerated 
■11  the  species  of  inheritance  of  which  a  woman  shall  be 
endowed :  and  1  thought  it  extraordinary  that  no  men- 
tion should  be  made  of  mines.  But  upon  referring  to 
the  passage,  it  appears  to  be  no  enumeration  of  all  the 
things  whereof  a  woman  shall  be  endowed.  Nothing 
like  it :  in  the  S6xh  section,  upon  which  this  passage  is 
a  commentary,  Littleton  says,  the  wife  shall  be  endowed 
of  all  lands  and  tenements  of  which  her  husband  was 
ceised.  Lord  Coke  says  not  a  word  to  explain  what  is 
land  or  what  is  a  tenement,  thinking  the  import  of  those 
terms  well  known  in  the  law.  But  the  intention  of  the 
passage  is,  to  shew,  that  though  all  lands  and  tenements 
aire  subject  to  dower,  and  assignment  is  to  be  made  by 
metes  and  bounds  where  it  can,  yet  it  is  no  impediment 
to  dower  that  the  tenements  are  of  such  a  nature,  as  that 
diey  cannot  be  assigned  by  metes  and  bounds ;  but  in 
those  cases  it  shall  be  assigned  as  well  as  it  can  be,  as  by 
the  third  toll-dish  of  a  mill,  or  the  like.  In  the  prece- 
ding chapter,  which  is  of  tenant  by  the  curtesy.  Little* 
ton  does  not  mention  of  what  the  wife  must  be  seised; 
and  Lord  Coke,  29*  b.  speaks  of  lands  only,  but  Little-^ 
ton,  s.  52.,  speaks  of  tenements.  The  words  in  both 
cases  must  receive  the  same  exposition :  aud  it  is  only  ne- 
cessary to  see  whether  this  species  of  property  be  land 
or  a  tenement.  Comyn,  and  the  other  digests  which  have 
been  cited,  only  follow  the  words  of  Co.  Litt.,  the  reason 
of  whose  authority  is  above  stated.  In  the  case  of  trees 
there  is  a  profit  in  the  shade  and  pannage,  but  in  the  case 
of  a  mine,  the  working  it  is  the  only  mode  in  which  it  can 
be  enjoyed. 

Ase« 
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1808-  A  second  argument  was  prayed  on  behalf  of  the  heir, 

which  the  Court  refused,  thinking  the  case   sufficiently 
clear* 


Stoughtoh 

r. 

Leigh. 


The  Court  certified  to  the  High  Court  of  Chancery 
that  their  opinion  upon  the  questions  proposed  to  them^ 
arising  from  the  first  and  second  statements  in  the  case, 
waSy  that  the  widow  of  John  Hanbury  was  dowable  of 
all  his  mines  of  lead  and  coal,  as  well  those  wliich  were 
in  his  own  landed  estates  as  the  mines  and  strata  of  lead 
or  lead  ore  and  coal  in  the  lands  of  other  persons,  which 
had  in  fact  been  open  and  wrought  before  his  death,  and 
wherein  he  had  an  estate  of  inheritance  during  the  co- 
verture ;  and  that  her  right  to  be  endowed  of  them  had 
no  dependance  upon  the  subsequent  continuance  or  dis- 
continuance of  working  them,  either  by  the  husband  in 
his  lifetime,  or  by  those  claiming  under  under  him  since  his 
death. 

They  thought  too  that  her  right  of  dower  of  such 
mines.  See.  could  not  be  in  any  respect  affected  by  leases 
made  by  the  husband  during  the  coverture ;  but  if  any 
of  the  existing  leases  for  years  were  made  by  the  husband 
before  marriage,  then  the  endowment,  (if  made  of  the 
mines,)  must  be  of  the  reversions  and  of  the  rents  re« 
served  by  such  leases  as  incident  to  the  reversions ;  in 
which  case  they  thought  the  widow  would  be  bound  so 
long  as  the  demises  continued,  to  take  her  share  of  the 
renders,  whether  pecuniary  or  otherwise,  according  to 
the  terms  of  the  respective  reservations.  They  were 
also  of  opinion  that  the  widow  was  not  dowable  of  any 
of  the  mines  or  strata  which  had  not  been  opened  at  all, 
whether  in  lease  or  not. 

In  assigning  the  dower  of  Mr.  Hanbun/s  own  lands, 
the  sheriff  must  estimate  the  annual  value  of  the  open 
mines  therein  as  part  of  the  value  of  the  estates  of  which 
the  widow  is  dowable  \  but  it  was  not  absolutely  necessary 

:  that 


\ 


IN  THE  Fobty-nixNThYear  OP  GEORGE  III.  41 1 

that  he  should  assign  to  her  any  of  the  open  mines  them.  1808. 

selves,  or  any  portions  of  them.     The  third  part  in  value       arovouT^ 
¥rhich  he  should  assign  to  her  might  consist  wholly  of  f* 

land  set  oat  by  metes  and  bounds,  and  containing  none 
cf  the  open  mines.  Or  he  might  include  any  of  the 
mines  themselves  in  the  assignment  to  the  widow,  de- 
acribing  them  specifically  if  the  particuMr  lands  in  which 
they  lie  should  not  also  be  assigned ;  but  if  those  lands 
should  be  included  in  the  assignment,  the  open  mines 
within  them  might,  but  were  not  necessarily  to  be  so  de- 
scribed, being  part  of  the  land  itself  i^hich  was  issigned  ; 
and  as  the  workings  of  open  mines  was  not  waste,  the 
tenant  in  dower  might  work  such  mines  for  her  own'  ex- 
clusive profit.  Or  the  sheriff  might  divide  the  enjoy- 
Aient  and  perception  of  the  profits  of  any  of  the  parti- 
cular mines  as  after  mentioned. 

In  regard  to  the  mines  and  strata  which  Mr.  Hanbury 
had  in  the  lands  of  other  persons,  they  were  of  opinion 
that  it  was  not  necessary  that  the  sheriff  should  divide 
*€ach  of  the  mines  or  strata ;  but  he  might  assign  such  a 
number  of  them  as  might  amount  to  one-third  in  value 
of  the  whole,  or  he  might  proportion  the  enjoyment  Of 
such  of  them  as  he  should  think  necessary,  so  as  to  give 
each  a  proper  share  of  the  whole. 

If  the  division  of  an  open  mine  could  be  made  by 
metes  and  bounds,  as  lands  are  required  to  be  divided 
without  preventing  the  parties  from  having  the  proper 
enjoyment  and  perception  of  the  profits,  they  thought 
that  mode  should  be  adopted;  but  ^  the  property 
seemed  to  them  to  be  incapable  of  a  beneficial  severance 
in  that  way,  they  thought  the  case  analogous  to  some  of 
^ose  stated  by  Lord  CoA:e,  1  Inst.  32.  a. ;  wherein  it  is 
held  thatf  the  sheriff  may  make  the  assignment  in  a  spe* 
cial  manner;  and  that  therefore  he  might  so  proceed 
with  respect  to  the  mines  in  question.  They  found  no 
authority  however  establishing  any  precise  mode  of  di« 
Tiding  a  mine,  nor  could  they  point  out  any  that  might 

not 
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I8O9.  at  law,  or  refer  the  Mrhole  account  to  the  prothonotarj ; 

^■Jp''^^^      or  at  least  he  conteDded,  if  this  judgment  were  to  be  set 
r.  aside,  the  Defendant  must  give  back  the  original  bills, 

the  surrender  of  which  was  the  consideration  for  the 
judgment.  Edmondson  v.  Popkin,  1  Bos.  270.  And  the 
money  levied  ought  to  be  paid  into  court,  to  abide  the 
(event  of  any  action  on  the  bilb,  not  to  be  repaid  to  the 
Defendant. 

Shepherd  and  Onslow  Seijts.  contra:  Since  the  warrant 
of  attorney  is  confessedly  usurious,  the  Plaintiff  is  enti« 
tied  to  nothing  more  than  the  re-delivery  of  his  old  bill 
upon  his  restoring  the  money  levied  :  the  parties  will  then 
be  placed  in  the  same  situation  as  before  the  last  account 
taken.  The  Court  will  not  in  their  discretion  send  the 
parties  to  the  prothonotary,  because  the  Plaintiff  would 
be  thereby  placed  in  a  much  better  situation  than  he 
would  have  been  in  without  this  corrupt  judgment;  and 
besides,  no  question  subsists  here  for  the  prothonotarj 
to  enquire  into.  In  the  case  cited  the  usury  was 
denied. 

Heath  J.  -This  is  an  application  to  the  equitable 
jurisdiction  of  the  Court,  to  get  rid  of  a  warrant  of  attor- 
ney which  is  good  at  law.  The  party  applying  must 
therefore  do  that  which  is  equitable.  If  he  applies  to 
the  equity  of  the  Court,  he  waives  their  legal  jurisdic* 
(ion :  he  cannot  at  once  take  the  benefit  of  both. 

• 
^  Lawrencb  J.  If  the  Defendant  had  applied  upon 
the  first  giving  of  the  warrant  of  attorney,  he  would 
V  have  been  entitled  to  set  it  aside,  and  to  be  put  in  siatu 
quo*  But  here  he  has  suffered  several  of  the  bills  to  be« 
come  due,  and  has  paid  part  of  the  money  secured  by 
them.  He  ought  therefom  to  discharge  the  principal 
and  legal  interest. 

CuAMBBfi 
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Chambre  J.     Tiiere  is  no  ground  to  direct  an  issuCi        1809. 
the  usury  not  being  denied.     But  this  is  an  application 
to  the  equitable  jurisdiction  of  the  Court,  and  the  Court  «. 

will  compel  the  parly  applying,  to  do  what  is  equitable ;     0'Bhik». 
which    is,    to  pay  the   money  that  has  been  really  ad- 
vanced, with  legal  interest. 

It  was  ordered,  that  the  judgment  and  executions 
should  be  set  aside,  and  that  the  money  which  bad  been 
levied,  should  be  paid  into  court,  there  to  abide  the  event, 
and  that  it  should  be  referred  to  the  prothonotary  to  take 
an  account  generally  of  all  matters  between  the  parties* 
aa4  to  compute  the  principal  and  legal  interest  due  to 
the  Plaintiff. 


Pearson,  Demandant.    Maynard,  Tenant.       jmu  m. 

riOCK  ELL  Serjt.  on  behalf  of  the  sheriff  of  Yorkshire     In  a  writ  of" 

and  four  knights  who  had  been  summoned  to  appear  ^m^^tuu 

at  Westminster,  and  there  to  be  sworn  to  make  election  flanac  beomit^ 
'  ted  in  the  wnt 

of  the  grand  assize  between  the  demandant  and  the  tenant  of  summons, 

in  this  cause,  and  who  then  attended  at  the  bar,   had  come  ^om  a 

moved,  with  the  consent  of  SAepAeri  Scrjt.  of  counsel  ^^^j;?^{ 

for  the  tenant,  that  before  the  knights  were  sworn,  they  bar.  the  Conrt 

,,-.„.,,  .,    1    .  i.  .       willnotcom- 

and  the  sheriff  might  be  paid  their  expences  of  coming  pel  them  to  be 

np  to  London  from   Yorkshire,   and  returning.    The  de-  Jbc^Demand- 

mandant  having  omitted  to  insert  an  alternative  hisi  prius  w\t  wUlmider. 

.  .  t»*^«  to  p*y 

clause  in  the  writ,  the  summons,  which  they  had  obeyed,  theirexp^nces, 

absolutely  required  their  appearance  at  bar.  that  ^e  fUH 

prtttf  clause  is 
properly  in- 
TVilliams  Serjt.  for  the  demandant  opposed  tliis  appli-  »crted  in  th^ 

\  cation.    Their  appearance  here  is  a  duty  cast  upon  them 

by  the  law.     It  is  doubtful  whether  they  would  be  bound 

to  appear  at  the  assizes,  if  the  nisi  prius  clause  had  been 

V  f  a  inserted^ 
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1808.  ioserted.     In  Luke  v.  Harris,  Bl.  1266.    BlachtoneS. 

^"^^^^^^       was  not  satisfied  of  the  propriety  of  the  practice^  though 
V*  it  was  in  that  instance  allowed.     Even  if  it  is  regular^ 

the  practice  is  of  very  late  date,  and,  it  cannot  make  the 
ancient  course  of  law  improper,  which  has  prevailed  for 
80  many  ages.  Besides,  the  Court  have  no  jurisdiction 
to  give  costs  in  this  case,  for  there  are  no  costs  in  the 
action. 

Heath  J.  Ever  since  the  case  of  Luke  v.  Harris  the 
usage  has  been  to  insert  th6  nisiprius  clause  in  the  writ 
of  summons. 

LawrencbJ.  The  question  is,  whether  it  is  not  fit 
and  reasonable  that  these  gentleman  should  be  paid  their 
expencesof  coming  up  hither,  and  whether,  if  the  de* 
mandant  refuses  to  pay  them,  the  court  will  compel  them 
to  be  sworn,  or  whether  in  that  case,  they  may  not  take 
their  own  course,  to  be  sworn  or  not,  at  their  ^eril.  The 
case  of  Luke  v.  Harris  was  very  much  debated  and  con«> 
sidered. 

The  Court  determined  that  they  would  not  compel 
tlie  knights  to  be  sworn,  unless  the  demandant  would 
undertake  to  pay  so  much  for  their  expences  as  the  pro* 
thonotary  should  award. 

The  demandant  then  gave  the  undertaking  required^ 
and  the  knights  were  sworn. 

The  Court  refused  to  grant  the  expenc^s  of  the 
j^eriff. 
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1809. 

Lord  Dormer  v.  Knight.  j^^  g^, 

/COVENANT,  to  recover  the  arrears  of  an  annuity  of     Proviso  that 

800/.  per  ann.  granted  to  the  PlaintiflF  for  the  use  of  XX«L  if 

his  sister  the  Defendant's  wife.     The  Defendant  pleaded  *  '*<*y  ^^^^ 

*  afsociatey  con* 

another  deed   executed  by  the  Plaintiff,  by  which  it  was  tiuoe  to  keep 

covenanted  that  if  the   Defendant's  wife  should  ''  asso-  wc^^bi:''©!^' 

'*  ciate,  continue  to  keep  company  with,  or  cohabit^  or  ^^Mn3l!jl'^!f 

"  criminally    correspond    with  J,  Z'./'    the   annuity  of  i^i    AUioter-* 

800/.  should  cease,    and  instead    thereof  the  Defendant  ever,  though 

ahould   he  compellable  to  pay  an  annuity  of  400/.  only,  ^ni^^^Jll?^ 

and  that  she  did  afterwards  associate  with  J,  jP.  by  which  the  terms  of 

the  deed* 
the  annuity  was  reduced  to  400/.    The  replication   de* 

nied  that  she  had  associated  with  J,  F.  Upon  the  trial 
of  tliis  cause  at  the  sittings  after  last  Micluielmas  term 
before  Mansfield  C.  J.,  several  witnesses  proved  that  Mr. 
jP.  had  frequently  called  at  the  house,  and  had  left  his 
card,  like  any  other  visitor ;  he  had  sometimes  been  ad- 
mitted ;  but  the  witnesses  had  never  seen  any  improper 
behaviour  in  him,  nor  any  appearance  of  levity  in  the 
lady.  Upon  this  evidence  Shepherd  contended  that  he 
was  entitled  to  recover  the  whole  annuity  of  800/. ;  but 
Mansfield  C.  J.  thought  it  was  the  meaning  of  this  deed, 
that  there  should  be  no  communication  whatever  between 
the  parties,  and  that  if  the  innocent  visiting  sworn  to  had 
taken  place,  the  annuity  was  reduced  to  400/.  per  annum  > 
and  under  his  direction  the  jury  gave  a  verdict  for  the 
arrears  of  the  annuity  of  400/.  only. 

Shepherd  Serjt.  now  moved  for  a  new  trials  upon  the 
ground  that  the  damages  were  too  small,  contending  that 
the  association  intended  by  the  deed  was  a  criminal  inter- 
course, and  stating  circumstances  from  which  he  believed 
that  upon  another  trial  the  suspicion  of  criminal  inters 

F  f  3  course 
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1809. 

Lord  Dormer 
r. 

RiVIGHT. 


course  even  before  the  separation  would  appear  to  have 
been  unfounded. 

The  Court  were  clear  that  this  deed  had  received  a 
perfectly  right  construction  ;  for  it  appeared  by  the  evi- 
dence, that  short  of  criminal  intercourse,  Mr.  F.  was  a 
suspected  person.  The  words  of  the  deed  were  as  gene- 
ral as  could  be,  and  went  much  further  than  the  mere 
exclusion  of  criminal  cohabitation :  the  intention  was,  to 
put  a  stop  to  all  intercourse  whatever  between  these  two 
persons.  The  receiving  a  man's  visits  whenever  he 
chuses  to  call,  is  associating  with  him.  The  parties  had 
chosen  to  express  themselves  in  those  terms,  and  the 
words  must  receive  their  common  meaning  and  accep- 
tation. 

The  Court  refused  the  Rule, 


Jtm.  i6. 


If  a  reco- 
very do  not 
pa88  within 
the  term  in 
which  the  de- 
dimu8  recites 
the  writ  of 
summons  to  be 
returnable,  it 
will  not  sofllce 
to  indorse  on 
the  renewed 
dedmuihre-  ^ 
tarn  purport- 
ing to  be  made 
by  the  com- 
missioners who 
returned  the 
former  writ, 
without  having 
their  actual 
signature. 


Bevir,  Demandant.     Robbins,  Tenant. 
Beech,  Vouchee. 

^OCKELL  Serjt.  moved  that  a  recovery  might  pass 
under  the  following  circumstances.  A  writ  of  dedi-" 
mus  poteslatem  was  sued  out,  tested  the  6th  of  yovember, 
and  reciting  the  writ  of  summons  to  be  returnable  in 
Michaelmas  term.  Two  of  the  commissioners  named, 
on  the  25th  of  November,  within  the  term,  signed  the 
caption,  and  the  return  of  the  dedimusy  and  made  the 
usual  affidavit  of  taking  the  acknowledgment  of  the  war- 
rant of  attorney,  but  the  documents  were  not  transmitted 
to  London  soon  enough  for  the  recovery  to  pass  before 
the  last  day  of  the  term.  The  cursitor  then  issued 
a  second  writ  of  dedimus  potestalem,  usually  called  a 
renewed  writ,  which  was  tested  the  19th  of  Novem* 
her,  and  recited  the  writ  of  summons  to  be  returnable 
in  this  term.     The  solicitor  attended  with  this  writ  at 

the 
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die  Judges*  chambers  for  his  allocatur;  when  it  appeared  I8O9. 
that  no  return  was  indorsed  thereon,  and  upon  this  d^ 
feet  being  pointed  out,  he  soon  after  brought  it,  having 
ft  return  indoi-sed  thereon,  the  signature  of  the  commis- 
sioners residing  in  the  countiy  who  had  returned  the 
former  writ,  having  been  since  subscribed  to  it  in  Lon- 
don ;  and  it  was  stated  to  be  an  usual  practice,  when  a 
recovery  does  not  pass  ip  the  term  in  which  the  writ  of 
summons  is  returnable,  and  it  is  intended  to  pass  it  in  a 
subsequent  term,  for  which  the  same  writ  of  dedimus  po* 
iestatem  will  not  sufike,  that  in  order, to  save  fees  to  the 
parties,  the  deputy  cursitor  takes  back  the  first  writ, 
¥:hicb  is  then  filed  with  the  clerk  of  the  king's  fines,  and 
issues  a  new  writ,  upon  which  the  solicitor  employed  en- 
dorses a  return  purporting  to  be  made  by  the  commis- 
sioners who  returned  ihe  first  writ.  The  cursitor  then 
annexes  the  second  writ,  so.  returned,  to  the  warrant  of 
attorney  and  afiidavit,  and  thereupon  the  recovery  has 
passed. 

The  Court  refused  to  sanction  so  irregular  a  proceed- 
ing, and  Cockell  ^ 

Took  nothing  by  his  motion. 


RucKER  V.  Palsgrave. 


Jwu  tdi 


npHIS  was  an   action  upon  a  valued  policy  of  insu-      Payment  of 

ranee.   The  Defendant  paid  into  court  30/  per  cent.  c?2rt utite 
Upon  the  trial  of  this  cause  at  Guildhall  before  Mam^  wnooBt  of  a 
field  C.  J.,  Shepherd  Serjt,  for  the  Plaintiff,  contended,  00  a  vito«i"^ 
that  as  the  contract  admitted  the  value,  and  as  the  pay.  Sto2^Jf? 
ment   of  money  into  court  admitted   the  contract,    the  to^*<w** 
Defendant  had  made  an  admission,  which  furnished  at 
1ea»t  9Lprim&faci$  cn$^  for  the  JPlaimi^  of  a  total  loss  to 

Ff  4  the 


Palsghave. 
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1809.        the  amount  insured ;  and  that  it  was  incumbent  on  the 
TT^'^'^^^^     Defendant  to  shew  that  the  loss  was  less  than  the  whole 
r.  valqe  in  the  policy.     Mansfield  C.  J.  wasof  a  contrary 

opinion,  and  the  Plaintiff,  having  no  other  evidence,  was 
nonsuited. 

Shepherd  now  moved  to  set  aside  the  nonsuit,  and  enter 
a  verdict  for  the  Plaintiff  for  the  whole  amount  of  the 
value  in  the  policy,  or  at  least  that  the  Plaintiff  might 
have  the  benefit  of  a  new  trial. 

The  Court  were  unanimous  that  the  Defendant's  rule 
was  merely  an  admission  that  a  loss  of  30/.  per  cent,  had 
been  sustained,  and  no  more,  and  refused  the  appli« 
cation.    > 


jn.tr.  Paton  v.  Winter  and  Another. 

If  npon  a  V^HIS  was  a  special  action  upon  the  case,  in  which  the 

sented  for  ac-  declaration  stated  that   the   Plaintiff  was  lawfully 

oa*-^"S!ere*it  P^^^^sed  of  a  bill  of  exchange  drawn  by  T.  Wells  upon  the 

as  to  the  time  Defendants  for  forty-sis  pounds  six  shillings  and  sixpence. 


of  payment. 


and  accepts  ii   and  payable    one  month  after  the   date  thereof  to  his 

ites  the  bUl 
2IS  against  Uie    delivered  by  T.  Wells  to  R.  Stafford,  and  by  JR.  Stafford 


soalte 
vacates 


^e  bUl  ^^°  order,  and  which  bill  had  been  duly  indorsed  and 


drawer  and  in* 

dorsers.  to  the  Plaintiff,  and  the  Plaintiff  was  lawfully  entitled 

holder  acqui-  to  receive  the  money  therein  specified  when  it  should 

Si^ti'^^uid  "^^^^^^  ^"®»    according   to  the  tenor  therof;   that  he 

acceptance,  it  caused  the  bill  to  be  presented  to  and  left  with  the  De- 

as  between  the  fendants  for  their  acceptance,  and  that  they,  contriving 

^tor.*""*  ^'  to  injure  •"">>  and  *«  ren^^er  the  bill  void  and  invalid. 

The  keeping 
the  bill,  and  presenting  it  for  payment  at  the  deferred  period^  is  proof  of  snch  ac- 
qniMence.  • 

And  the  holder  cannot  afterwards  mamtain  an  action  on  the  case  agauist  the  accep* 
tor,  for  thereby  destroying  the  bill. 

and 
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and  to  deprive  him  of  the  security  of,  and  means  of  com-  IB09. 

pelling  payment  thereof  from  the  drawer  and  indorser  m 
the  event  of  the  bill  being  and  remaining  unpaid  by  the 
Defendants,  afterwards,  and  whilst  the  bill  so  left  for  ac- 
ceptance was  in  their  custody,  wrongfully  and  without 
the  licence  or  consent,  and  against  the  will  of  the  Plaintiff, 
or  of  the  said  T.  Wells ^  or  R,  Stafford^  defaced,  erased, 
altered,  and  made  it  void,  by  then  and  there,  after  the 
bill  had  been  issued,  negociated,  and  put  into  circulation, 
erasing  the  word  one,  and  substituting  for  it  tlie  word 
two,  thereby  erasing  and  altering  the  period  at  which  the 
bill  was  made  payable,  from  one  month  to  two  months ; 
\ivhereby  the  period  for  payment  was  altered  and  re- 
tarded, and  the  bill  rendered  null  and  void :  he  further 
averred,  that  although  the  Defendants  did  accept  the 
bill  so  altered  and  defaced,  at  such  altered  and  enlarged 
period,  they  did  not  pay  the  same,  either  at  the  expira- 
tion of  the  period  at  which  the  bill  became  due  according 
to  its  original  tenor  thereof,  or  at  the  expiration  of  the 
period,  at  which  they  so  accepted  the  same,  or  at  any 
other  period  ;  whereupon  the  Plaintiff  required  T.  Wells 
and  R.  Stafford  respectively  to  pay  the  same,  and  averred 
that  they  refused  on  account  of  such  defacing  and  alte- 
ration and  avoidance;  and  that  the  Plaintiff  had  not  any 
means  of  compelling  either  WelU  or  Stafford  to  pay  the 
same  ;  and  that  he  had  lost  the  money  therein  specified, 
and  all  value  for  the  same*  There  was  also  a  count  in 
trover. 

Upon  the  trial  of  this  cause  at  Guildhall  before 
Chambre  J.  at  the  sittings  after  last  Trinity  term,  the  facts 
alleged  in  the  declaration  were  proved,  with  this  addition, 
that  the  Plaintiff  received  the  bill  after  the  alteration  and 
4icceptaiice,  and  lodged  it  with  his  bankers,  who  presented 
it  for  payment  at  the  end  of  the  two  months,  when  it 
was  refused  by  all  the  parties.     It  did  not  appear  whether 

the 
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1809.  the  Plaintiff  knew  of  the  alteration  or  not.     The  jnrj 

found  a  verdict  for  the  Plaintiff  upon  the  special  count, 
and  for  the  Defendant  upon  the  count  in  trover,  with 
liberty  for  the  Defendant  to  move  to  set  it  aside,  and  en- 
ter a  nonsuit,  upon  the  ground  that  the  action  could  not 
be  supported. 

Accordingly  Runnington  Serjt.  having  in  Michaelnuu 
term  last  obtained  a  rule  nisi, 

Shepherd  Serjt.  now  shewed  cause.  He  admitted  thaf 
«  drawee  may  make  a  partial  or  liniitted  acceptance,  or 
may  make  as  it  were,  a  neW  bill^  with  the  consent  of  all 
the  parties.  '  But  it  did  not  therefore  follow  that  the 
Defendant  should  not  be  liable  to  make  good  the  damage 
which  he  had  occasioned  to  the  holder  of  a  bill,  by  alter- 

V  ing  it  without  such  consent.  In  this  case  no  such  con* 
sent  could  be  presumed,  for  the  acceptor  returned  the  bill 
without  apprising  the  holder  of   the  alteration  he  had 

-  made,  and  the  bill  was  laid  by  without  observation  until 
the  time  of  presenting  it  for  payment ;  when  the  drawer 
properly  refused  to  pay  it,  because  it  was  not  the  bill 
which  he  had  issued.  This  want  of  notice  had  deprived 
the  holder  of  his  remedy  against  the  drawer  and  indors* 
ers ;  to  whom  he  might  immediately  have  resorted,  if  he 
had  been  informed  that  the  acceptor  would  not  pay  the 
bill  tin  the  end  of  two  months. 

JRimningtony  in  support  of  the  rule,  contended,  1.  that 
this  action,  which  he  said  was  prima  impressionisy  could 
not  be  sustained ;  inasmuch  as  the  Defendant  had  not 
destroyed  the  bill  by  his  alteration  of  it ;  but  on  the  con- 
trary, was  liable  upon  his  acceptance  of  it ;  and  tfiat 
therefore  the  Plaintiff  had  his  action  on  tliat  contract 
and  no  other  remedy.  A  drawee  was  not  bound  to  ac- 
cept accordiQg  to  the  terms  in  which  the  bill  was  origi* 

naiiy 
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nally  drawn,  but  he  might  partially  accept  it  for  lesd  1809. 

than  the  whole  amount^  Wegerstoffe  v.Keene,  1  Sir,  214« 
and  Petit  v.  Benson,  Comb.  452.  or  conditionally  in  cer« 
tain  events,  Mason  v.  Hunt,  1  Doug.  297.  Julian  ▼.  Sho' 
brooke,  2  fVils.  9.  Smith  y.  Abbott,  2  Sir.  1152.  or  to 
pay  at  a  time  future,  Walker  v.  AtvDood,  11  Mod.  190- 
If,  ad  between  the  holder,  and  the  drawer  and  indorsers, 
the  bill  was  destroyed  by  the  alteration,  the  holder  might 
have  refused  to  receive  the  bill  with  this  acceptance  on 
it ;  but  the  acceptor  thereby  entered  into  a  new  contract, 
which  he  was  bound  to  execute,  and  to  which  the  holder 
had  become  party,  by  receiving  and  keeping  the  bill  thus 
accepted.  The  case  of  Price  v.  Shute^  mentioned  in 
Molloy,  Lib.  2.  c.  10.  s.  28.  is  a  decision  fully  in  point : 
for  there,  a  bill  drawn  payable  on  the  1st  of  January, 
was  accepted  to  be  paid  on  the  1st  of  March :  the  bolder 
struck  out  the  first  of  March,  and  put  in  the  1st  of  Jo- 
nuary ;  and  when  it  was  due  according  to  that  date,  he 
presented  it  for  payment,  which  the  acceptor  refused; 
whereupon  the  payee  struck  out  the  1st  of  January,  and 
restored  the  1st  of  March,  and  recovered  in  an  action 
brought  upon  that  acceptance,  as  the  case  is  understood 
by  BulUr  J.  Master  v.  Miller,  4  T.  R.  336.  So,  in 
4his  case,  whatever  defence  this  alteration  might  have 
afforded  to  the  drawer ;  yet  as  between  these  parties,  the 
bill,  after  the  acquiescence  of  the  Plaintiff,  continued  va- 
lid, and  payable  at  the  deferred  period. 

The  Court  were  of  opinion  that  the  Plaintiff,  by  keep- 
ing the  bill,  had  acceded  to  the  alteration,  and  had  dis- 
charged the  drawer:  but  upon  the  other  point,  Lazv* 
rence  J.  observed,  that  in  Master  v.  Miller,  three  Judges 
against  Buller  J.  thought  there  must  have  been  some  mis- 
take in  Molloy^s  account  of  that  decision,  or  that  the  case 
was  not  law ;  and  that  Lord  Kenyon  C.  J.  held  that  the 
case  did  not  conflict  with  Master  v.  Miller,  because  there 

the 
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1809.  the  acceptance  only  was  altered^  but  there  was  no  altera- 
tionofthe  bill  itself:  in  Master  v.  Miller  it  was  held 
that  an  alteration  made  in  the  bill  vitiated  the  bill  against 
all  parties. 

Rule  absolute  (ii>. 

(a)  It  waft  not  suggested  np-       stamp  was  necessary  for  the  bill 
on  the  argument,  whether  a  new       thus  altered. 


J«fi.  31. 


Steel  v.  Campbell. 


iUh^^7t  Tt^^^  ^^^-  ^*^  obtained  a  rule  nisi  to  set  aside  the 

the  foot  of  com-  J^  proceedings  on  account  of  an  irregularity  in  the 
mon  process  ,:,.,-,.,  rw^ 

require  the  De-  English  notice  at  the  foot  of  the  common  process.    The 

^"Tt^^r^^  writ  was  tested  on  the  28th  of  November  in  the  49lh  year 
turn  day  in  an  ^f  \^\^  majesty's  reign,  and  was  returnable  in  8  days  of 
ycar^itisnot     St. Hilary;  but  the  noUce  required  the  Defendant  to  ap* 

S"for  wTh  pear  on  the  20th  day  of  Januari,  1808. 
the  Court  will 
set  aiide  the 

proceedings.  Shepherd  Serjt.  now  shewed  cause.  In  the  case  of  Doe 

V.  Kightley^  7  T.  R.  63.  a  notice  to  quit  at  Lady^day^ 
which  will  be  in  the  year  1 793,  being  delivered  after  that 
day,  was  held  a  good  notice  to  quit  at  Lady  •day  y  1796. 
Elliot  V.  Par  rot  t  Barnes  ^  425.  To  the  process  was  sub. 
scribed  a  notice  to  appear  on  the  26th  of  June^  not  saying 
in  what  year,  and  it  was  held  sufficient :  the  naming  an 
impossible  year  is  equivalent  to  the  naming  no  year  ;  and 
it  appears  by  the  teste,  which  is  after  the  20th  of  January 
and  return  day  of  the  writ,  tafcen  together,  that  the  day  of 
appearance  must  be  in  1809. 

Be^  Serjt.,  in  support  of  the  rule,  observed  that  the 
St.  5  G.  2.  c.  27.  was  expresd  that  no  process  should  be 
good  without  an  English  notice  at  tlie  foot  to  explain  the 

writ. 


IN  THE  Forty-ninth  Year  of  GEORGE  III. 


425 


writ,  and  for  want  of  such  a  notice  this  writ  was  bad ;  for 
it  was  not  competent  to  call  the  writ  in  aid  to  explain 
the  notice.  This  notice  could  not,  as  the  statute  de- 
signed it  should,  inform  an  ignorant  Defendant  when  he 
yxm  to  appear :  the  notice  to  appear  in  June  only  omitted 
to  state  tlie  year,  but  this  tended  to  mislead,  by  stating 
a  wrong  year.  The  notice  to  quit  is  regulated  by  no 
statute. 


1809. 


The  Court  observed  that  as  the  notice  was,  to  appear  at 
(he  return  of  the  writ,  which  was  tested  subsequently  to 
January  1808,  no  man  could  understand  it  to  require 
an  appearance  in  January  1808.  The  Defendant  must 
know  that  his  appearance  was  required  at  a  future,  and 
not  a  past  day.  It  was  therefore  an  immaterial  mistake, 
which  could  do  no  harm,  for  what  other  day  could  oc« 
cur  to  him  than  the  20th  of  January  1809  ?  it  was  quile 
impossible  that  the  party  should  not  understand  that  to 
le  the  year  intended. 

Bule  diseh^ed. 


FowELL  V.  Leo. 

nnHE  bail  in  this  case  having  been  twice  rejected,  and 
an  attachment  obtained  against  the  sheriff.  Shepherd 
Serjt,  on  behalf  of  the  Defendant,  moved  that  in  lieu  of 
putting  in  bail  in  .this  action,  he  might  instantly  pay  into 
court  the  sum  of  60/.  being  the  sum  for  which  he  was  held 
to  bail,  and  a  further  sufficient  sum,  as  security  for  the 
costs,  there  to  abide  the  event  of  the  cause,  and  that  he 
might  thereupon  enter  a  common  appearance. 

The  Court  granted  the  application,  upon  the  Defend- 
ant's depositing  40/.  to  seciu-e  the  costs ;  first  paying  the 

JCO^tS 


Feb.  5. 

A  Defendant 
win  be  permit* 
ted  to  pay  into 
conrt,  to  abide 
the  event  of 
the  cause,  a 
Mfficient  som 
to  cover  the 
debt  and  costs, 
instead  of  giv* 
ingbail. 
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1 809^  costs  of  the  two  oppositions  to  the  bail,  and  of  the  appln 
cation  for  the  attachment^  which  were  claimed  by  Be$i 
Serjt.  for  the  Plaintiff. 


^^^'  ^-  Peacock  v'  Jeffery. 

peraon^n  cxe-  ^T^HE  Defendant  in  this  case  had  taken  the  Plaintiff 
nof *8attrf*Uie  *"  execution  upon  a  judgment  obtained  in  the  Court 

debt  so  as  to     of  King's  Bench  for  205/.  The  Plaintiff  having  now  ar<- 
But  itinay     rested  him  for  a  debt  of  1 1/.,  Best  Serjt.  had  on  a  former 
thrs^lTc't  of   ^^y  obtained,  on  behalf  of  the  Defendant,  a  rule  ntsi  that 
a  set-off.  all  further  proceedings  might  be  stayed,  upon  his  reroit- 

actioDy  the  ting  to  the  Plaintiff  the  amount  of  the  debt  for  which  be 
may^on  motion  ^^^  ^^'^  ^o  bail  in  this  action,  from  the  amount  of  the 
*^^^Mt^^^d^' J"^^"™^"*   which  he  had  obtained  against  the  Plaintiff, 

ment  for  a     .  and  entering  up  satisfaction  pro  tanto. 
greater  sdm, 
and  the  Coart 

ceetojra  Jiere-  '^^wgAnn  Serjt.  contended,  in  answer  to  this  applica- 
«»•  tion,  that  the  Plaintiff  had  satisfied  the  judgment  by  the 

highest  satisfaction  known  in  the  law,  the  being  person- 
ally taken  in  execution. 

Best  Serjt.,  in  support  oi  the  rule,  argued,  that  execu« 
tion  alone  is  not  a  perfect  satisfaction.  BhtmfieleTs  case, 
5  Co.  87-  6.  In  the  case  of  Foster  v.  Jackson,  Hob.  59., 
which  cites  33  H.  6.  47.  Hilarie's  case,  it  was  held  to  be 
no  satisfaction  in  a  foreign  plea.  This  case  therefore 
proves  that  taking  the  Defendant  in  execution,  in  one 
cause,  does  not  preclude  but  that  in  another  cause  the 
Plaintiff  may  get  at  his  debt.  The  same  thing  now 
prayed  for  was  allowed  to  be  done  on  the  application  of 
the  Defendant  in  custody,  in  the  case  of  Faughan  v.  Da- 
vies,  2  H.  Bl.  440.  The  being  in  custody,  and  being  af- 
terwards discharged,  is  equivalent  to   pajment  of  dia 

debt 
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ckbty  but  the  merely  being  in  custody  is  no  payment. 
The  prisoner  is  in  custody  that  he  may  be  compelled  to 
pay.  The  Court  will  not  here  drive  the  Defendant  to 
plead  a  set-off,  because  it  involves  the  heavy  expence  of 
proceeding  to  trial  in  order  to  establish  it. 

The  Court  required  that  the  Defendant  should  allow 
(he  further  sum  of  5/.  for  the  costs  of  this  cause,  since 
he  admitted  the  Plaintiff's  right  of  action ;  and,  with  thi9 
addition,  made  the 

Rule  absolute. 


1809. 


Bramwell  and  Another  v.  Farmer  and  Ano« 
ther,  Bail  of  Leffman. 


Fefr«4. 


^HEPHERD  Serjt.  had  obtained  a  rule  nid  to  stay  the 
proceedings  in  this  action,  and  to  enter  an  exonereiur 
on  the  bail  recognizance  upon  which  it  was  brought. 
The  Plaintiff  having  commenced  an  action  on  a  judg- 
ment obtained  against  Leffman  for  94/.,  the  Defendants 
were  put  in  as  special  bail .  On  the  9th  of  May,  Leffman 
obtained  a  rule  nisi  to  stay  proceedings  pending  error 
brought  on  the  judgment,  he  giving  judgment  in  that 
action,  with  a  stay  of  execution  until  the  original  judg* 
nient  should  be  affirmed.  This  rule  was  made  absolute 
on  the  12th.  On  the  10th  of  May  the  Plaintiff  excepted 
to  the  bail.  The  original  judgment  being  affirmed,  aa 
execution  issued,  to  which  the  sheriff  returned  nu/^  bona^ 
and  Leffman  having  soon  after  become  a  bankrupt,  and 
absconded,  the  Plaintiff  proceeded  against  the  bail. 

Clayton  Serjt.  shewed  cause.  He  contended  that  the 
bail  were  not  discharged  by  the  exception.  Fulk  ▼• 
Bourke^  1  Bl.  462.^  and  the  Court  would  exercise  its  dis« 

cretion. 


If  bail  enter 
into  a  recogin- 
zance,althongh 
they, are  ex- 
cepted to  and 
never  jostify^ 
tbey  are  liable. 
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1809. 


cretioD  whether  they  should  now  be  struck  out  of  the  re« 
cognizance  or  not.  He  also  contended  that  the  exception 
had  been  waived  by  making  absolute  the  rule  to  stay  pro- 
ceedings. 

Shepherd  Seijt.  contra.  The  rule  is  no  waiver  of  the 
exception,  for  the  motion  to  stay  proceedings  was  made 
before  the  bail  were  excepted  to.  From  the  time  of  the 
exception  they  considered  themselves  as  discharged,  and 
as  being  no  bail,  which  according  to  the  principle  of 
Fulk  v.  Bourke  they  were  entitled  to  do. 

The  Court  held  that  the  Plaintiff  after  exception  might , 
consider  the  bail  as  a  nullity ;  he  might  have  taken  an 
assignment  of  the  bail-bond,  or  have  obtained  an  attach- 
ment against  the  sheriff.  But  that  the  bail  had  nothing 
to  do  "^ith  the  exception,  or  the  waiver  of  it :  they  en- 
tered into  a  recogqizance,  and  thereby  incurred  the  obli- 
gation to  perform  it. 

Rule  discharged  with  costs. 


Feb.    4. 

Accord  and 
satisfaction 
made  before 
breach  of  a 
covenant,  can- 
not be  pleaded 
in  bar  of  an  ac- 
tion on  the  co- 
venant. 


Kaye  V.  Waghorn. 

^T^HE  Plaintiff  declared  against  the  Defendant,  who 
had  conveyed  to  him  certain  freehold  premises,  upon 
a  covenant  of  the  Defendant  that  be  and  his  wife  would 
levy  a  fine  upon  request.  The  Defendant  pleaded  in  bar, 
that  after  the  executing  the  conveyance  and  before  the 
request  made,  it  was  agreed  between  the  parties  that  the 
Defendant  should  execute  his  writing  obligatory  in  the 
penal  sum  of  178Z.  IO5.  conditioned  for  his,  and  his 
heirs,  executors,  adminstrators  and  assigns,  indemnifying 
the  Plaintiff  against  any  claim  of  dower  of  his  wife  in 
respect  of  the  premises,  and  that  the  Plaintiff  should  ac- 
cept 
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cept  the  same  io  lieu  and  in  satisfaction  of  the  said  cove-  1909. 

nanty  and  in  respect  of  the  said  supposed  breach  thereof; 

and  the  Defendant  averred  that  afterwards,  and  before 

the  request  made  to  levy  a  fine,  he  did  execute  his  writing 

obligatory  so  conditioned,  and  the  Plaintiff  accepted  the 

same  in  lieu  and  in  satisfaction  and  in  discharge  of  the 

covenant. 

To  this  plea  the  Plaintiff  demurred ;  ilnd  assigned  for 
causes  that  the  covenant  was  an  executory  covenant,  and 
yet  the  Defendant  had  pleaded  an  accord  and  satisfaction 
thereto  before  any  breach  thereof,  and  had  alleged  such 
accord  and  satisfaction  to  have  taken  place  before  the 
breach;  and  that  the  supposed  accord  and  satisfaction 
was  not  certain,  nor  executed,  inasmuch  as  the  Plaintiff 
was  not  necessarily  entitled  to  recover  or  have  execution 
for  the  full  penalty  of  the  writing  obligatory,  but  such 
damages  only  as  he  might  prove  to  have  suffered  by  rea- 
9Qn  of  the  breach  of  the  condition,  which  damages  must 
be  ascertained  by  a  jury  of  the  country,  by  reason  of  the 
form  of  the  condition ;  and  that  the  said  writing  obliga* 
tory  was  an  instrument  of  the  same  nature  as  that  on 
which  this  action  was  brought,  and  did  not  give  the  Plain- 
tiff a  better  or  more  summary  remedy  for  any  damage  he 
might  sustain  by  reason  of  the  breach  of  the  covenant  or 
of  the  condition;  and  gave  the  Plaintiff  a  remedy  against 
the  Defendant  only,  and  not  against  his  wife  if  she  should 
survive  him ;  and  that  the  writing  obligatory  was  not  a 
defeasance  of  the  covenant,  nor  an  indemnity  against  all 
damages  which  the  Plaintiff  might  sustain  by  reason  of  the 
breach  of  the  covenant,  but  against  the  claim  of  dower 
only.    The  Defendant  joined  in  demurrer. 

Best  Seijt.  would  have  argued  in  support  of  the  plea, 
upon  the  authority  of  a  case  in  ^Roll.  Rep.  187.  Rabbett$ 
▼«  Stoker  \  but  the  Court  observed  that  was  a  very  loose 
report,  and  upon  the  authorities  of  Alden  v.  Blague^  Cro. 

Vol.  L  G  g  .  Jac* 
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^09.  ^  Jac.  99.  Blahe\  case,  6  Co.  43.  i.  Covill  v.  Gefery^ 
2  fio.  Rep.  96.  5yiot»  v.  Franklin,  1  Lti/»,  358.  and 
Palm.  1 10,  they  were  clear  that  a  covenant  under  seal, 
not  broken,  could  not  be  discharged  by  parol  agreement. 
It  was  not  dissolvi  eo  ligamuie  quo  ligatur.  Besides,  the 
covenant  by  a  man  and  his  wife  to  levy  a  fine,  involved 
considerations  much  more  extensive  than  an  indemnity 
against  the  wife's  dower. 

Judgment  for.  the  Plaintiff. 

Vaughan  Serjt.  was  to  have  argued  for  the  Plaintiff. 


^'^'  *•  *  Barnwell  v.  Harris. 

U  nofcompd/^  HPHIS  was  an  action  brought  to  recover  back  a  deposit 

^kmeio^^^  of  27l.  10«.  paid  upon  the  purchase  of  a  certain 

mises,  formerly  leasehold  house,  under  conditions  of  sale,  which  stated 

incumbraDccy    that  the  lot  was  subject  to  the  yearly  ground«rent  of  two 

^ww!^U^     pounds:  the  Plaintiff  contended  that  the  premises  ap- 

sbewo  only  by   peared  to  be  subject  to  a  much  larger  rent.     Upon  the 
presnmptton.      *^  ....   % -.. ,  „  ^1 

A  leasehold   trial  of  this  cause  at  the  sittings  ra  Middlesex,  after  lasf 

J^t  "?";•"**'    Trinity  term,  before  Mansfield  C.  J.,  it  appeared  that  the 

which**'**"*' d  P'"^"^'8es,  with  other  houses,  were  built  upon  land  de- 

tobeappor-     raised  by  Retinoids,  in  the  year  1764,  at  28/.  rent;  and 
tioned  out  of  a    ,         . ,      ,  1  .  •    .  «         •         •  • 

larger  rent, but  that  Heady,  who  was  said,  but  not  proved,  to  have  his 

teenfww'iior  estate,  had  for  more  than  20  years  past  received  the  se- 

evidencedby     parate   rent  of  2/.    from    the  occupiers  of  this  house. 

any  existing        *  ,  , 

deed,  but  only  Mansfield  C.  J.  thought  this  evidence  sufficient  to  induce 

tanceofa^^    the  jury  to  consider  whether  the  rent  had  been  appor* 

Srf'tid'^Je.    ^*^"®^  ^^  ^^^  ^^^  ^^  ^^^  landlord.    They  found  however 
sumption :  held  a  verdict  for  the  Plaintiff, 
that  the  pur- 
chaser was  not 
bound  to  accept  the  title. 
Sixty  yean  posseision  is  an  nnobjectionable  title  to  a  fee  simple. 

Shepherd 
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Shepherd  Ser)t.  having  in  last  term  obtained  a  rule  nid  1809. 
to  set  aside  this  verdict  and  enter  a  nonsuit,  upon  the 
ground  that  there  was  sufficient  room  to  presume  an  ap- 
pottionment,  was  now  called  on  to  support  his  rule. 
He  contended  that  the  goodness  of  the  title  was  to  be 
tried  precisely  <  on  the  same  grounds  as  if  the  rent  were 
contested  between  the  landlord  and  tenant;  and  there, 
although  perhaps  the  rent  could  not  be  apportioned  but 
by  deed,  it  was  not  necessary  the  apportionment  should 
be  proved  by  the  production  of  the  deed  ;  but  after  20 
years  acceptance  of  the  lesser  rent,  the  deed  would  be 
presumed.  A  purchaser  was  compellable  to  accept  the 
title,  although  there  was  no  deed  subsisting  to  evince  the 
apportionment ;  in  like  manner  as  be  could  be  compelled 
to  accept  a  title  to  a  fee  simple  under  a  possession  of 
60  years,  although  no  title-deeds  should  be  produced. 
The  question  here  was,  whether  in  fact  and  in  law  these 
premises  were  liable  to  a  greater  ground-rent  than  the  2L 
If  the  landlord  had  distrained  upon  this  lot,  and  had 
avowed  for  the  28/.  rent,  and  the  tenant  had  pleaded  au 
apportionment  by  a  deed  which  had  been  lost  by  time  , 
and  accident,  the  issue  would  have  been  found  for  him 
upon  this  evidence. 

Mansfield  C.  J.  The  question  is  whether  it  be  not 
the  duty  of  the  vendor  to  give  the  the  purchaser  a  complete 
formal  discharge  of  all  the  further  rent  that  the  house 
was  ever  liable  to:  for  if  not,  the  purchaser  is  put  to  the 
necessity  of  finding  evidence  to  make  this  apportionment 
appear.  Must  he  then  risk  the  loss  of  his  apportioameal 
for  want  of  evidence  ?  Acoiirt  of  equity  would  not  decree 
a  specific  perforsiance  in  this  case,  unless  the  Plaintiff 
could  procure  the  ground^landlord  to  apportion  the  rent 
by  joining  ia  an  assignment  of  the  lease,  in  wfaidi  as- 
signment the  apportioned  rent  should  appear. 

GgS  Heath 
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1809. 


Barnwell 

V. 

Harris. 


Heath  Jr  It  is  a  technical  rule  among  conveyancers 
to  approve  a  possession  of  60  years,  as  a  good  title  to  a; 
fee  simple.  An  apportionment  may  be  presumed  her^ 
but  is  it  not  such  a  presumption  as  may  be  rebutted  by 
contrary  evidence  i  The  apportionment  is  an  improbable 
thing,  for  if  a  house  should  fall  down,  and  if  it  were  not 
worth  the  tenant's  while  to  build  it  up,  the  landlord  who 
has  consented  to  an  apportionment  must  lose  his  remedy 
for  the  rent  pro  tanio^, 


Chambrb  J.  The  question  here  is  not  what  may  be 
presumed,  but  whether  a  purchaser  is  compellable  to  ac« 
cept  a  purchase,  where  his  title  rests  only  on  presump- 
tion, which  may  b^  rebutted  by  other  evidence :  and  in 
this  case  there  is  much  to  be  rebutted ;  for  a  landlord 
who  can  come  upon  the  whole  for  his  rent,  would  be 
very  unwise  to  restrict  himself  to  the  security  of  a  part 
only. 

Rule  dbcharged. 

Best  Serjt.  for  the  Blaintiff. 


/vs6*'6« 


It  is  matter 
of&vorto 
diange  the 
veDue  to  a 
county  pala* 
tine; 

And  where 
the  design  is  to 
oppress  the 
Plaintiff,  the 
Court  wiU  not 
grant  the  m* 
diligence* 


Gibson  and  Another,  v.  M acbride. 

^OCKELL  Serjt.  having  obtanied  a  rule  nm,  to 
cliange  the  venue  from  London  to  Lancaster^  Clapton 
Serjt.  shewed  cause*  upon  an  affidavit,  which  stated  that 
the  action  was  brought  for  the  price  of  goods,  to  the 
amount  of  82.  only,  sold  to  the  Defendant  at  Lherpooly 
by  the  agency  of  a  person  who  had  since  become  wholly 
resident  in  London,  and  who  must  with  much  inconve- 
nience to  himself,  and  at*  an  expence  to  the  Plaintiff 
much  greater  than  the  whole  price  of  tfie  goods, 
Attend  at  Lancaster  solely  for  the  purpose  of  giving  evi- 
dence 
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cJence  in  this  cause ;  that  the  deponent  believed  there        I8O9. 
•was  HQ  defence  to  the  action  on  the  merits,  and  the  mo-     ^jT^^^^'"^^ 

...  GiBfON 

tion  was  made  only  to  deter  the  Plaintiff  from  proceed-  r. 

mg.  The  Court  would  therefore  avail  themselves  of  an 
omission  in  the  Defendant's  rule^  who  had  neglected  to 
offer  the  usual  terms  of  not  assigning  for  error  the  want 
of  an  original. 

Cockellj  contra^  mamtained  that  he  was  entitled  in  law 
to  hisTule. 

The  Court  unanimously  held  that  it  was  a  matter  of 
favor  to  permit  the  venue  to  be  changed  into  a  county 
palatine,  and  the  practice  of  granting  this  indulgence 
bad  been  introduced  only  within  a  few  years  past ;  and 
upon  the  facts  disclosed,  they         « 

Discharged  the  rule* 


Weller  v.  Robinson.  f«6.6. 

TJPON  the  discussion  of  a  rule  'nisi  which  Best  Seijt^     If  a  Defend- 

had  obtained  to  set  aside  an  interlocutory  judgment,  abode  Ueoo- 
and  the  subsequent  proceedings  in  this  cause,  and  to  per-  J^n^^n,  ^PPl^ 
mit  the  Defendant  to  plead  and  proceed  to  trial,  and  re-  made  totbe 
quiring  the  sheriff  to  pay  into  court  the  sum  levied  in  g^gg  ii,^  ^^ 
execution,  to  abide  the  event  of  the  cause,  it  appeared  ^^^^^^ 
that  the  Defendant  had  been  served  with  common  pro-  be  deemed 
cess,  while  he  was  on  board  an  Eait^Indiaman^  at  Graves^ 
end,  that  he  soon  after  sailed  to  the  East  Indies,  and  the 
further  proceedings  took  place  in  his  absence ;  that  the 
declaration  had  been  no  otherwise  served,  than  by  fixing 
it  up  in  the  office,  it  being  sworn  that  the  Plaintiff^s  at- 

G  g  3  torney 
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1809*         torney  bad  no  knowledge  of  the  Defendant's  last  place  of 

^^^^2tu        abode.    The  rule  of  court  of  Michaelmas  teifoi  I  Geo.  fi. 

V.  |]Qes  not  provide  for  the  case  where  the  Defendant* a  last 

ROBINBOff* 

place  of  abode  is  not  known ;  and  the  officers  stated  that 
a  practice  had  prevailed,  of  serving  the  declaration,  in 
that  case,  only  bj  affixing  it  in  the  office* 

Lawrence  J.  If  the  general  rule  for  the  service  be 
relaxed,  it  should  be  on  the  special  circuquataaces  of  each 
particular  case,  upon  a  disclosure  of  which  the  Court  of 
King's  Bench  in  many  cases  has  permitted  a  service  of 
this  sort  to  avail.  It  appears  indeed  that  this  practice 
has  crept  in,  but  I  can  find  no  rule  by  which  it  is  antho* 
nzed,  and  the  Court  ought  not  to  countenance  it,  nor 
can  such  service  be  good,  except  under  a  rule  obtained 
for  that  purpose  upon  a  statement  of  the  ficicts ;  the  pre- 
sent application  must  therefore  prevail  on  the  terms  prayed 
for. 

Chambre  J.  I  am  of  the  same  opinion.  We  have 
a  general  rule  which  ought  not  to  be  departed  from  with- 
out the  special  permission  of  the  Court. 

Rule  absolute. 

Mansfield  C.  J.  and  Heath  J.  were  absent. 

Shepherd  Serjt.  for  the  Plaintiff.  Bed  for  the  Defend- 
ant, 
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Grant  v.  Gunner  and  Another.  ^^^.4. 

THE  PlaintifF  declared  that  the  Defendants  broke  and  .  There  can 
be  no  approver 
entered  a  certain  close  of  the  Plaintiff  in  the  parish  in  derogation 

*of  Farnborottghj  in  the  connty  of  Southampton,  and  dug  coronoonii 
upi  prostrated,  and  levelled  a  certain  mound  or  fence  of  ^**^??^*„„noii 
the  Plaintiff,   there  then  erected,  and  separating  and  di-  law  the  lord 
▼iding  the  close  from  a   certain  common  called  Farn*  ^^tcom- 
borough  common,  contiguous  thereto,  and  with  the  ma-  JJ^  append* 
terials  of  the  said. mound  or  fence  filled  up  and  levelled  >^^ 
a  ditch  of  the  Plaintiff  before  then  made  in  the  said  close^ 
contiguous  to  the  said  mound  or  fence,  and  laid  and  left 
open  the  said  close  to  the  common,  and  kept  and  conti- 
nued the  same  so  laid  and  left  open  until  the  suing  out 
of  the  Plaintiff's  writ.    The  Defendants  pleaded,    Ist. 
Not  guilty.    2dly.  As  to  the  breaking  and  entering  the 
close,  and  digging   up,    pulling  down,   prostrating  and 
levelling  the  mound  or  fence,  and  filling  up  and  levelling 
the  ditch,  and  laying  open  the  said  close,  that  at  the  time 
¥rhen,  8cc.   there  was  and  immemorially  had  been  a  cer* 
tain  large  common  called  Farnborough  common,  consist- 
ing of  divers,  (to  wit)  500,  acres  of  land,  within  and 
parcel  of  the  manor  of  Farnborough ;  of  which  common 
the  close  in  which,  &c.  during  all  the  said  time  had  been 
and  still  was  parcel.    The  plea  then  stated  a  grant  to 
the  Defendant  Mary  Gunner  in   fee  simple,  of  a  certain 
copyhold   messuage    and   land  withm   the   manor,  and 
averred  a  custom  that  the  tenants   thereof  had  immemo* 
fially  had   common  of  turbary,  (to  wit),  peat  and  turf, 
in  and  upon  Farnborough  common,  to  be  had  and  taken 
for  bis  and  their  necessary  fuel,  to  be  burnt  and  consumed 
in  the  said  messuage,  every  year,  and  at  all  times  of  the 
year,  as  occasion  required,  as  belonging  and  appertaining 
to  the  said  customary  tenement  with  the  appurtenances; 
G  4  and 
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1809.  and  that  the  Defendant  Jlfcrry  Gt/nner  demised  the  same 
tenement  for  a  year  to  Ann  Gunner,  who  entered  and 
was  possessed  thereof ;  and  she  being  so  possessed,  because 
the  said  mound  or  fence  had  been  wrongfully  erected, 
put,  and  placed  in  and  upon  the  common,  parcel,  &c. 
and  at  the  time  when,  &c.  was  there  wrongfully  standing 
and  being,  and  wrongfully  separated  and  divided  the  said 
close,  parcel  of  the  common,  from  the  th^  residue  thereof: 
and  the  said  ditch  had  been  wrongfully  made  and  dug  in 
and  upon  the  common,  and  at  the  same  time  when,  8cc.  so 
continued,  so  that  the  said  Ann  could  not  have  and  enjoy 
her  said  common  of  turbary  in  and  upon  the  said  common 
in  so  ample  a  manner  as  she  then  and  there  ought  to 
have  done,  tlie  Defendants,  as  the  servants  of  the  said 
Ann,  and  by  her  command,  at  the  time  when,  &c.  broke 
and  entered  the  said  close,  and  dug  up,  pulled  down, 
prostrated,  and  levelled  the  said  mound'  or  fence,  and 
with  the  materials  thereof  filled  up,  and  levelled  the 
ditch,  and  laid  open  the  said  close,  parcel  of  the  commoi^ 
to  the  residue  thereof,  as  they  lawfully  might,  8cc.  The 
Defendants  thirdly  pleaded  a  right  of  common  of  pasture 
for  cattle  levant  and  couchant  on'  the  same  tenement. 
The  replication  to  the  second  plea  admitted  the  facts 
stated  in  it,  but  pleaded  a  conveyance  by  lease  and  re- 
lease from  Valentine  Henrj/JVilmot,  the  lord  of  the  manor 
of  Famborough,  to  the  Plaintiff,  of  the  close  in  which,  &c. 
thereby  described  as  part  of  the  waste  ground  withm  the 
manor  of  tamborough,  (that  is  to  say,  of  the  said  waste 
or  common  in  the  second  plea  mentioned,)  with  the  ap- 
purtenances, to  have  and  to  hold  the  said  close  in  which, 
8cc.  with  the  appurtenances,  unto  and  to  the  use  of  the 
Plaintiff  hb  heirs  and  assigns  for  ever,  to  the  intent  and 
purpose  that  the  Plaintiff  might  and  should  inclose  the 
said  close  in  which,  &c.  and  improve  the  same  in  such 
manner  as  the  said  Falentine  Henry  Wilmot,  as  lord  of  the 
manor,  could  or  might,  under  any  law  then  in  force,  in- 
close 


QUKMKB. 
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close  and  inoprove  the  same.  By  virtue  of  which  inden-  1809* 
ture,  and  by  force  of  the  tttatute,  the  Plamtiff  became  ^^^'^^^ 
seisjed  in  his  demesne  as  of  fee;  and  being  so  seised,  af-  ^  r. 
terwards,  and  before  the  time  ^hen,  &c.  did  inclose  the 
close  in  which,  &c.  then  being  part  of  thei  common  called 
Famborough  common,  from  the  residue  thereof,  by  the 
^d  mound  or  fence»  to  hold  the  same  place  in  which, 
&c.  with  the  appurtenances,  to  him  the  Plaintiff  his  heirs 
and  assigns  for  ever,  in  severalty,  to  the  only  proper  use 
and  behoof  of  him  the  Plaintiff  his  heirs  and  assigns  for 
ever ;  and  did  then  approve  the  same,  there  being  then 
left  by  him  the  Plaintiff,  and  remaining  in  the  residue  of 
the  common,  sufficient  common  of  turbary,  to  wit,  peat 
and  turf,  to  be  had  and  taken  for  the  necessary  fuel  of 
the  said  jinn,  to  be  burnt  and  consumed  in  the  sdid  mes- 
suage, every  year,  and  at  all  times  in  the  year,  as  occasion 
might  require,  and  for  the  necessary  fuel  of  all  other 
persons  then  having  and  using  right  of  common  of  tur- 
bary in  and  upon  the  common,  every  year,  and  ,at  all 
'  times  of  the  year,  as  occasion  might  require ;  together 
with  free  ingress,  and  egress,  way,  and  passage  for  them 
and  every  of  them,  aud  with  their  horses,  carls,  and  car- 
riages, to  have  and  take  such  necessary  fuel,  and  to  have 
and  use  their  said  righj;  of  common  of  turbary  in  and 
upon  all  the  residue  of  the  common,  at  all  times,  as  oc- 
casion might  require;  by  means  whereof,  and  by  force 
of  the  statute  in  such  case  made,  and  notwithstanding 
any  thing  by  the  Defendants  in  their  2d  plea  alledged,  the 
Plaintiff,  before  the  time  when,  &c.,  became,  and  then 
was,  and  from  thenceforth  had  been,  and  still  was  seised 
in  his  demesne  as  of  fee,  of  and  in  the  close  in  which, 
&c.,  with  the  appurtenances  in  severalty  by  itself,  and 
divided  from  the  residue  of  the  common ;  and  he  being 
so  seised  thereof,  the  Defendants  at  the  said  time  when, 
&c*  of  their  own  wrong  committed  the  said  several  tres- 
pasi^s.    The  Plaintiff  replied  to  the  3d  plea  of  common 

of 
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1809.  of  pasture^  ^^  s*°^  conveyance  of  the  close,  and  hi» 
seisin  and  approver  thereof;  and  he  averted,  that  in 
approving  the  said  close  in  which,  &c.  he  then  left,  and 
there  did  then  remain  in  the  residue  of  the  common,  suf- 
ficient common  of  pasture  for  all  commonable  cattle 
levant  and  couchant  on  the  said  customary  tenement, 
every  year,  and  at  all  times  of  the  year,  as  occasion 
might  require,  and  for  all  the  commonable  cattle  of  alt 
other  persons  whatsover  having  and  using  right  of  com- 
mon of  pasture  in  and  upon  the  said  common,  every  year, 
and  at  all  times  of  the  year,  as  occasion  might  require, 
together  with  free  ingress,  egress,  way,  and  passage,  for 
them  and  every  of  them,  and  their  and  every  of  their 
commonable  cattle,  to  have  and  use  their  right  of  com- 
mon of  pasture  in  and  upon  the  residue  of  the  common 
at  all  times  as  occasion  might  require  ;  whereby  he  be- 
came seised  in  severalty,  (as  in  the  former  replication ;)  and 
that  the  Defendants  6f  their  own  wrong  committed  the 
said  several  trespasses. 

The  Defendants  demurred  to  the  replication  to  the 
second  plea,  and  rejoined  to  the  replication  to  the  third 
plea,  traversing  the  sufficiency  of  the  common  of  pasture, 
and  ingress,  &c.  and  tendered  issue  upon  this  fact. 

The  Plaintiff  joined  in  demurrer  and  issue.  The 
issue  was  tried  at  the  Winchester  Lammas  assizes  1808, 
when  a  verdict  was  found  for  the  Plaintiff  upon  the 
sufficiency  of  the  common  of  pasture,  with  one  shilling 
damages. 

Shepherd  Serjt.  on  a  fornaer  day  in  this  term  argued 
in  support  of  the  demurrer.  The  question,  whe  ther  the 
lord  hath  a  right  to  approve  the  wastes  of  his  manor 
against  common  of  turliary,  is  still  res  Integra.  There  is 
no  direct  decision  upon  the  subject,  all  the  modem  cases 
which  touch  on  it,  only  decide  that  a  right  of  turbary 

Will 
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w9I  net  preclude  the  lord  from  approving  against  com-  1809. 

mon  of  pasture,  ^here  it  has  been  the  tenant's  object  to 
assert  tlie  btter  right :  and  the  plea  of  turbary  has  been 
ciilj  coUaleral.  The  lord  had,  by  the  common  law^no 
r^t  whatsoever  to  approve :  his  right  is  founded  on  the 
woida  of  the  statute  of  Merton,  which  aae,  *^  Also  be- 
**  cause  knany  great  men  of  England^  which  have  en<* 
^  feoffed  knights  and  their  freeholders  of  small  tene- 
'^  ments  in  their  great  manors,  have  complained  that 
'^  they  cannot  make  their  profit  of  the  residue  of 
^  their  manors,  as  of  wastes,  woods,  and  pastures, 
^  whereas  the  same  feoffees  have  sufficient  pasture,  as 
^  much  as  belongeth  to  their  tenements  ;  it  is  proimled 
'*  and  granted,^  that  whenever  such  feoffees  do  bring  an 
''  assize  of  navel  disseissin  for.  their  common  of  pasture, 
^'  and  it  is  knowledged  before  the  justicers,  that  they 
**  have  as.  much  pasture  as  sufficeth  to  their  tenements, 
'^  and  that  diey  have  free  egress  and  regress  from  their 
.  ^'  tenement  onto  the  pasture ;  then  iet  them  be  con« 
^  tented  therewith,  and  they  on  whom  it  was  com- 
^  plained  shall  go  quit  of  as  much  as  they  have  made 
''  their  profit  of  their  lands,  wastes,  woods,  and 
^  pastnres."  It  is  manifest  from  the  expression  *^  It  is 
"  provided  and  granted,"  that  before  this  statute  the 
lord  had  no  right  to  approve  at  all.  The  statute  of  West* 
minster  the  second,  13  Ed.  1.  c.  46.,  after  reciting  *'  that 
''  by  the  statute  of  Merton  it  was  granted  that  lords 
''  might  approve,  notwithstanding  the  contradiction  of  their 
^  tenants,''and  ^'  forasmuch  as  no  mention  was  made  bOween 
^'  neighbourand  neighbours, many  lords  of  wastes,  woods, 
^'  and  pastures,  had  bem  hindered  theretofore  by  the 
''  contradiction  of  neighbours,  having  suflkient  pasture,'^ 
orders,  '^  that  the  statute  of  Merton^  provided  between 
*'  the  lord  and  hb  tenant,  thenceforth  should  hold  place 
'*  between  Jbrds  of  wastes,  woods/  and  pastures,  and 
^  their  ne^hbours,   saving    snfficJent   pasture    to  their 

''  tenants 
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1809«  ''  tenants  and  neighbours,  so  that  the  lords  of  sncb 
^'  wastes,  woods,  and  pastures,  may  make  a^profement 
^<  of  the  residae.''  It;  is  difficult  for  the  Plaintiff  to  con- 
tend that  these  statutes  were  made  in  affirmance  of  the 
common  law,  when  the  latter  recites  that  lords  were 
hindered  from  approidng  against  n^hbours,  forasmuch 
as  in  the  former  statute  no  mention  was  made  of  that 
case.  Therefore  it  must  be  concluded  that  these  statutes 
first  igave  the  right  to  approve :  and  if  so,  tlien  it  is  dear 
that  the  only  right  which  they  create  is  to  approve 
against  common  of  pasture.  In  the  2  Inst*  87*  Lord  Cokt 
says,  **  Throughout  all  this  statute,  (of  Merton,)  pasture 
'*  and  commuma  pastunt,  is  named ;  so  as  this  statute  of 
^  approvements  doth  not  extend  to  common  of  pischary; 
**  of  turbary,  of  estovers,  or  the  like ;"  and  in  p.  85. 
''  Quod  commodum  suum  facere  non  potuerutit.  Hereby  it 
^'  appeareth  that  the  lord  could  not  approve  by  the  order 
'*  of  the  common  law,  because  the  common  issued  out  of 
''  the  whole  waste,  and  of  every  part  thereof;  and  yet 
**  see  Tr.  6  H.  3.  where  the  lord  approved  two  acre^ 
^'  and  left  sufficient,  the  tenant  brought  ah  assixe,  and 
**  the  special  matter  being  found,  the  Plaintiff  re/rori/s^.*^ 
But  whether  the  right  to  approve  subsisted  at  common  law 
or  not,  it  was  merely  the  right  to  approve  against  com- 
mon of  pasture,  not  against  estrovers,  pischary,  or  tur^ 
bary.  For  if  these  statutes  were  made  in  affirmance  of 
the  conmion  law,  it  must  be  inferred  that  they  together 
declare  all  the  rights  which  the  lord  had ;  for  it  being 
found  that  the  first  statute  had  not  sufficiently  declared 
them,  the  second  was  made  fifty  years  afterwards  to  sup- 
ply the  deficiency;  yet  the  latter  extended  only  to  the 
right  of  approver  against  common  of  pasture.  It  is  laid 
down  in  several  cases  that  tlie  lord  had  no  right  to  ap-^ 
prove  at  all  before  these  statutes.  1  Siderf.  106.  Geo.  v. 
Cother.  Case  by  a  commoner  for  digging  pits,  and 
spreading  gravel  upon  the  waste,  by  which  he  lost  his 

common 
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comiDon.  The  Defendant  pleaded  th^t  be  was  lord  of  1809- 
the  soil,  and  dug.  for  coals,  doing  as  little  damage  as  pos* 
•ible^  and  leaving  sufficient  pasture.  Wyndham  J.  held 
that  the  lord  could  not  dig  pits  in  the  common,  into 
vrhich,  perhaps,  the  beasts  of  the  commoner  might  fall; 
for  the  statute  intended  another  manner  of  approver, 
namely,  by  inclosure;  and  he  said  that  before  tliis  sta« 
tute  the  lord  could  not  approve  at  all.  In  the  case  of 
Fawceti  v.  Strickland,  fVUles,  57.  S.  C.  Comyn,  578, 
though  the  tenant  was  wrong,  because  he  pulled  down 
the  lord's  fences  in  order  to  exercise  his  common  of  pas- 
ture, fVilles  C.  J.  and  the  Court,  were  clearly  of  opinion 
diat  the  lord  could  not  approve  against  common  of  tur* 
bary.  Willes  there  says, ''  The  common  of  turbary  is 
'*  quite  out  of  the  case.  For  though  a  lord  cannot  by 
^  virtue  of  the  statute  of  Merlon  inclose  and  approve 
''  against  common  of  tarbary,  yet  where  there  is  com«* 
^  mon  of  turbary,  and  common  of  pasture  in  the  same 
'^  waste,  the  common  of  turbary  will  not  hinder  the  lord 
*'  from  inclosing  against  the  common  of  pasture,'  for 
^'  they  are  two  distinct  rights.  But  if  indeed  by  such 
^  inclosure  this  common  (of  pischary,)  or  their  common 
*'  of  estovers,  were  affected,  or  they  w*ere  interrupted 
^  in  the  enjoyment  of  either  of  these  rights,  they  might 
^  certainly  bring  their  action,  and  the  lord,  to  be  sure, 
''  could  not  justify  such  inclosure  in  prejudice  of  these 
**  rights.  And  so  may  the  Plaintiff  in  the  present  case 
^  if  he  be  interrupted  in  his  right  of  turbary:  but  by  his 
^'  present  action  he  does  not  complain  of  any  such  inter* 
**  ruption,  nor  does  he  insist  upon  any  such  matter  in  his 
^'  replication,''  which  was,  a  prescription  in  right  of 
•  certain  messuage  and  40  acres  of  land,  for  common  of 
pasture  on  Blewcaster  common,  for  all  commonable  cat- 
tle levant  and  couchant  upon  the  same  tenements,  and 
also  (in  the  same  replication,)  common  of  torbaiy  in  the 
said  waste,  for  bis  necessary  fuel^  to  be  biirot  and  con- 
sumed 
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1809*  sumed  in  the  said  messuage^  as  appurtenant  thereto,  and 
that  the  Plaintiff  pMt  his  cattle,  levant  and  couchant,  cm 
his  tenements,  into  that  part  of  the  waste  so  irichsed^  to 
eat  the  grass  there  growing,  and  to  use  his  common  of  pas* 
ture,  and  that  the  Defendants  of  their  own  wrong  chased 
them  out.  Here  the  replication  did  not  muntain  the 
action,  because  it  did  not  prove  aoj  injury  to  havQ  been 
done  in  driving  out  the  Plaintiff's  commonable  cattle, 
and  the  Court  gave  judgment  on  the  demurrer  for  the 
Defendant.  The  case  of  Shakespear  v.  Pepfdn^  6  Term 
Rep.  741.  was  decided  upon  the  authority  of  Fawceit  ▼. 
Strickland.  That  was  replevin,  and  avowry  that  the  place 
where,  was  inclosed  and  separated  from  Walton  coromoo, 
and  was  the  Defendant's  freehold.  The  Plaintiff  pleaded 
his  common  of  |)aature  in  right  of  a  customary  tenement. 
The  replication  stated  an  approver,  leaving  sufficient 
common  of  pasture.  T*he  Plaintiff  rejoined  a  custom  to 
dig  sand  in  tlie  common,  as  common  of  pasture  there ;  and 
the  Defendant  surrejoined,  diat  there  was  sufficient  sand 
left :  the  Plaintiff  generally  demurred.  The  judgment 
was  for  the  Defendant,  as  it  seems,  because  the  xejoinder 
was  held  a  departure  from  the  plea ;  for  this  is  a  plain 
proof  that  the  Court  did  not  consider  that  the  lord  could 
approve  .against  common  of  turbary,  that  if  diey  had 
they  must  have  said,  whether  the  Plaintiff  claims  com- 
mon of  turbar}'  or  common  of  pasture,  since  it  is  admit* 
ted  by  the.  pleadings  that  sufficient  of  both  is  left,  he 
cannol  have  his  action.  But  Willes  C.  J.  anxiously  dis- 
tinguishes between  the  two,  that  he  may  prevent  die  in- 
ference that  the  lord  could  approve  against  right  of  tur- 
bary. In  fi.  Inst.  474.  Lord  Coke  says,  indeed,  that  *^  by  the 
^'  xitetfnmMi  Jaw  the  lord  might  alwa^'s  approve  agakiat  any 
''  that  had  common  ai^odant,"  and  in  the  case  of  Rrodmr 
y.  Mallorie,  I  Ra.  Rep.  365.  the  sUtute  of  Mertws  is  said 
to  be  only  m  affirmance  of  the  common  law :  bvt  il  is 
iiot  to  be  ^iacavered  by  the  peport  of  that  case,  how  the 
.i  point 


IN  THE  Forty- NINTH  Year  of  GEORGE  III.  44J 

point  arose,  and  it  seems  to  be  an  extrajudicial  discassion.  I809. 

The  proof  there  given,  namely,  that  the  writ  of  admea« 
aurement,  quod  habeiplura  animalia  quam  debeat  in  respect 
of  his  frank  tenement,  lay  at  common  law,  is  not  con- 
clttsife;  for  it  does  not  follow  that  the  writ  must  neces* 
aarily  be  sued  out  only  for  the  purpose  of  the  lord's  ap-  ' 
prover :  it  might  lie  for  l({rd  or  tenant,  for  the  benefit  of 
that  tenant,  or  of  all,  against  any  other  tenant  who  dis- 
proportionately overstocked.  No  case  is  now  extant  in 
which  it  has  been  held  that  the  lord  might  approve  at 
common  law ;  the  two  statutes  afford  a  presumption  that 
he  could  not;  and  if  not,  it  is  quite  clear  he  cannot  now 
do  it.  But  if  those  statutes  were  only*  in  affirmance  of 
the  common  law,  still  they  give  no  approver  against 
common  of  turbary.  An  argument  against  the  reason- 
ableness of  the  approver  contended  for,  is  to  be  found  in- 
the  nature  of  these  respective  common  rights.  Common 
of  pasture  is  of  a  thing  annually  renewing.  The  num- 
ber of  acres  which  will  afford  in  one  year  sufficient  pas- 
ture for  the  tenants*  cattle,  levant  and  couchant  on  a 
particular  tenement,  will,  communibus  anis,  afford 
sufficient  for  the  same  quantity  of  cattle  in  all  sub* 
sequent  times,  so  that  if  a  sufficiency  of  pasture  be  left 
at  the  time  of  the  approver,  (the  fertility  of  the  tenements 
remaining  the  same,)  it  will  always  be  a  sufficiency.  But 
turbary  is  an  annihilation  of  the  subject-matter.  If  peat 
renews,  which  certainly  does  not  take  place  in  all  in* 
stances,  and  it  is  doubtful  whether  it  does  in  any,  it  re- 
news too  slowly  to  repair  the  necessary  consumption. 

Ijens  Serjt.  contrd.  The  arguments  that  have  been 
^hdduced  tend  only  to  shew  that  the  lord's  right  to  approve 
has  not  yet  been  dcftermined.  But  from  the  nature  of 
the  thing  and  the  analogy  of  the  law,  it  appears  that 
there  is  equally  the  same  right  to  approve  in  the  one  case 
and  in  the  other.  IfUlcs  C.  J  intimates  that  the  right  sub- 
sists^ 
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sistsi  if  properly  excercised;  for  he  says,  ^^  the  lord,  to  be 
'^  sure,  in  such  case  could  not  inclose  inprgudice  of  those 
*^  rights ;  and  so  may  the  Plaintiff  in  the  present  case, 
*^  (Fawcett  v.  Strickland,)  bring  his  action,  if  he  be  in- 
<'  teiTupted  in  the  enjoyment  of  his  common  of  tor. 
**  bary  :^  that  is,  if  either  his  pasture  or  his  turbary  be 
injured  by  the  approver,  he  may  in  either  case  equally 
bring  his  action.  It  is  very  strongly  to  be  inferred  from 
that  case  that  the  right  of  turbar}*  does  not  render  the 
inclosure  uillawful.  No  authority  stated  proves  that 
there  was  no  approver  at  common  law.  It  is  true  that 
approver  cannot  be  ezcercised  by  virtue  of  the  statute  of 
Mertan,  in  any  case  but  in  that  of  pasture;  but  though 
that  statute  first  provided,  that  if  a  sufficiency  were  not 
left,  the  approvement  should  be  apportioned  by  the  dis- 
cretion and  oath  of  the  assize,  7  Ed.  d.  67.  before  which, 
the  whole  must  have  been  laid  open,  if  enough  pasture 
had  not  been  left,  it  does  not  at  all  follow  that  there 
was  no  approver  in  any  other  cases,  or  before  that  statute. 
Lord  Coke,  2  Inst.  87.  refers  to  the  case  in  Tn  6  A.  3.  as 
a  decision  that  there  was  approver  at  common  law ;  and 
(a)  in  Proctor  v.  Mallorie,  he  says,  **  for  so  are  divers  cases 


It 


IB 


'  (a)  So  Sir  Anthony  Fitzherbert 
C.  J.,  in  his  reading  on  the  sta- 
tute Extenta  manerii^  inttUed 
Surueyenge^  edit.  1767,  p.  8. 
*^  QnoS  campi  ntnt  in  domnico ; 
**  it  must  nedes  be  taken  of 
**  feldes,  that  be  in  tyUage  or 
**  plowing^  bat  it  wolde  be 
^  understand,  whether  the 
*^  demeyne  landes  lye  in  the 
**  commyn  feldes  among  other 
**  mens  lands,  or  in  the  feldes 

«  by       themself. Where- 

**  fore  the  acres  are  to  be 
^  praysed  accordyng;  and  if 
*<  they  be  graat  flattes  or  fur- 
**  looges  in  the  common  fieldes 


'^  it  is  at  thelordes  pleasure  to 
*'  enclose  them,  and  keep  tlnm 
<<  in  tillage  or  pasture,  so  that 
^  no  nother  man  have  com- 
"  myn  therein." 

And  again,  p.  16.  **  As  for 
^  all  errable  landes,  medowcs, 
''  leise,  and  pastures,  the  lordcs 
'^  may  improue  themself  by 
^^  course  of  the  common  law; 
^  for  the  sUtnte  tpeaketh  bo- 
*'  thing  but  of  waste  grooades.* 

And    again,    p.    19.  **  So    i( 

^  was   of  oldetyme  that  aU  tiia 

**  landes,    medowes,     and     pas^ 

**  tures,  lay  open  and   andoted. 

^  And    than     was   tfaeyr    tone- 
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•*  in  the  reign  of  Hen.  3.  which  was  before  the  statutes, 
•*  and  this  appears  by  the  writ  quod  permittat  habere  tatir 
*'  tarn  pa$turam :  and  Lord  Bacon,  Chancellor,  particu- 
"  larly  agreed  with  him  in  all  that  he  said."  The  expression 
m  2  tnst.  87.  is  not  adverse  to  this  position ;  for  Lord 
Coke  is  there  speaking  only  of  the  statute  of  Merton^ 
F.  N.  B.  4/0  ed.  287.  Quod  permittat,  H.  «  And  the 
"  rule  in  the  register  is,  that  the  writ  of  quod  perniittat 
^  lieth  of  common  of  pasture,  turbary,  pischary  and  rea- 
**  sonable  estovers/'  In  2  Wils.  59.  Cope  v.  Marshall^  it 
is  said  argtiendo  that  approver  was  by  common  law.  The 
cases  of  Fawcett  v.  Stricklandy  and  Shakespearv.  Pepping 
although  they  only  incidentally  touched  the  point,  gene- 
rated an  opinion  in  the  profession  that  the  right  of  ap- 
prover was  by  the  common  law,  and  it  is  so  laid  down  by 
liuller  J.  in  2  T.  R.  392.  n.  Duberley  v.  Page.  It  is 
plain,  since  the  tenant's  right  is  a  qualified  right,  and 
consists  in  a  mere  permission  to  take  his  profit,  that  all 
other  uses  of  the  land  which  do  not  interfere  therewith, 
are  still  preserved  to  the  lord.  As  to  the  distinction  be- 
tween the  nature  of  turbary  and  pasture,  that  species  of 
turf  which  consists  of  the  roots  of  heath  and  grass,  and 
the  other  vegetables  which  grow  on  the  surface,  is  well 
known  to  renew  within  a  very  few  years,  and  the  peat 


1809. 


Grant 

r, 
Odmner. 


^  mentes  moche  better  cheape 
**  than  they  be  nowe,  for  the  most 
**  part  of  the  lordcs  bane  enclosed 
**  theyr  demeyn  landes,  and  mea- 
"  dowes,  and  kepe  tbem  in  sener- 
*'  altie,  so  that  theyr  tenauntes 
**  bane  no  comroyn  with  tbem 
«  therein."  (Which  implies  that 
they  intercommoned  over  all  the 
demesnes,  so  long  as  they  lay  open.) 
And  afterwards, ''  Moores,  bethes, 
*'  and  wastes,  go  in  lyke  manner  as 
**  the  herbage  of  the  townes,  for 
f*  the  lord's  tenantes  have  commen 

Vol.  I. 


^'  in  aU  sucfae  ont  gronndes  with 
<<  their  catte],  ^c."  From  these 
passages  it  seems  that  before  the 
indosure  of  such  demesne  lands, 
the  tenants  must  have  had  commoo 
appendant  over  such  demesne, 
lands,  as  well  as  over  the  rest  ot 
the  open  lands,  meadows,  and  pas« 
tnres  of  the  township  in  which  they 
lay  interspersed,  but  that  never- 
theless the  lord  might  at  all  timet 
by  common  law  approve  his  de« 
mesnes  against  this  species  of  com- 
moo* 

Hh  alM 
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1809*  qIso  renews,  though  slowly.  But  is  unnecessary  to 
consider  that,  for  the  question  upon  an  approvement  al« 
ways  is,  whether  there  were  a  sufficiency  left  at  the  tim« 
of  the  approvement  made ;  for  the  tenant  must  declare 
upon  the  actual  injury  done  to  himself.  8  Ed,  S*  S9* 
Without  considering  whether ,  the  supply  will  be  per* 
petual,  if  to  a  common  intent,  and  common  apprehension^ 
sufficient  is  left  at  the  time  of  the  approvement,  that  is 
enough.  If  the  sufficiency  were  disputed,  the  Defend- 
ants should  h^ve  taken  issue  on  it,  but  they  have  admitted 
upon  the  pleadings,  the  sufficiency  to  satisfy  their  rights 
such  as  they  are  in  relation  to  this  tenement.  [CAoifi- 
bre  J.  observed,  that  the  value  of  turbary  chiefly  depended 
upon  its  contiguity  to  the  messuage,  not  on  the  sufficiency 
of  quantity,  and  that  circumstance  rendered  it  extremelj 
improbable  that  the  common  law  should  make  the  right  of 
approver  against  turbary  to  depend  on  the  sufficiency.} 
If  the  contiguity  is  destroyed,,  that  is  evidence  to  support 
the  issue  of  insufficiency.  But  the  value  of  pasture,  also, 
in  great  measure  depends  upon  the  contiguity.  If  the 
pasture  left  is  so  distant  from  the  tenant's  lands  that  he  ia 
damnified,  that  would  be  evidence  to  shew,  that,  as  to  him, 
there  was  not  a  sufficiency  left. 

Shepherd  Serjt.  in  reply.  There  can  be  no  ap- 
prover against  turbary,  because  there  is  no  measure  by 
which  to  try  the  sufficiency  of  what  is  left.  If  the  tenant 
were  not  left  destitute  of  fuel  for  the  present  winter,  a 
jury  must  find  a  present  sufficiency :  but  if  the  inclosure 
left  none  for  the  next  winter,  it  would  nevertheless  be  an 
absolute  destruction  of  the  right,  not  indeed  as  it  was 
to  be  exercised  at  the  moment,  but  of  the  right  as  it  was 
to  be  exercised  for  ever  after.  So,  in  common  of  pis« 
chary,  a  partial  inclosure  would  destroy  the  right,  for  the 
commoner  could  not  draw  his  net.  As  to  the  quad  per* 
miiiai^  the  existence  of  a  remedy  for  the  tenant,  il  be  b 
injured,  does  not  at  all  indicate  the  exteut  of  his  rights. 

It 
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It  is  not  to  be  inferred  from  the  language  at  Willes  C.  J.  1809. 

tl^at  he  thought  there  was  a  right  to  approve  against  tur- 
bary. On  the  contrary^  he  says,  that  '^  probably  their 
'^  common  of  estovers  may  be  the  better  for  such  inclo« 
'^  sure/'  which  clearly  contemplates  the  tenant's  entry 
to  take  the  wood,  notwithstanding  the  inclosore.  Ilia 
meaning  is,  that  the  act  of  the  lord  is  iiot  to  be  com* 
plained  of,  unless  it  be  in  derogation  of  the  tenant's  pro« 
fit ;  but  here,  the  lord  asserts  his  right  to  derogate,  so 
as  he  leaves  sufficient :  and  of  the  sufficiency  no  measura 
can  be  assigned* 

Lawrence  J.  At  common  law  the  lord  might  per- 
haps inclose  against  -common  appendant,  which  was  not 
an  express  grant,  but  was  exercised  where  the  lord  granted 
arable  land  to  be  held  of  himself:  but  it  does  not  follow 
that  he  could  approve  against  his  own  grant.  Now  must 
not  common  of  turbary  necessarily  be  by  grant  ?  [Mans^ 
field  C.  J.  ace]  Then  Lord  Cokeys  expressions  are  re« 
conciled.  If  there  be  common  of  turbary  by  grant,  to 
issne  out  of  all  and  every  part  of  the  waste,  the  lord  can- 
not, to  be  sure,  in  derogation  of  his  own  grant,  approve 
against  the  right  of  turbary. 

Cur.  ado.  vult. 

JLens  on  tliis  day  prayed  that  the  case  mig^t  be  agmn 
argued  by  Williams  Serjt.  for  the  Plaintiff^ 

Mansfield  C.  J.  We  should  be  happy  to  bear  it , 
argued  again  if  there  were  any  hope  of  new  light  being 
introduced  upon  the  subject :  but  no  case  since  the 
statute  of  Merton  is  to  be  found,  in  which  it  has  been 
held  that  the  lord  may  approve  against  the  right  of  com- 
mon of  turbary.  If  the  law  be  not  against  the  approver, 
all  the  reasoning  m  the  case  of  Fawcett  v.  Strickland  is 
H  h  a  absurd^ 
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1 8O9.  absurd.  Chief  Baron  Comyn,  and  all  the  books^  recognize 
Lord  Code's  doctrine  M^ithout  a  doubt.  Skakespear  v. 
Peppin  recognizes  the  authority  of  Fawcett  v.  Strickland, 
and  that  case,  throughout  the  whole  ai^ument,  takes  it 
for  granted  that  the  law  is  so.  The  universally  received 
opinion  of  the  profession  ever  since  1  have  been  in  the 
law,  has  been,  that  there  can  be  no  approver  against 
common  of  turbary.  The  argument  for  the  Defendant 
is  a  very  strong  one,  that  pasture  is  a  thing  annually  re« 
newingy  and  that  turbary  b  not.  The  turf  which  is  used 
in  the  neighbourhood  from  which  this  case  comes,  w" 
the  furface  of  the  common,  pared  off  with  the  heath. 
As  to  peat,  the  substance  of  morasses,  which  is  in  some 
places  called  turf,  there  may  be  a  vast  quantity  in  a  moor 
kt  a  distance  from  home,  and  a  smaller  quantity  near 
home ;  and  it  might  be  very  convenient  for  the  lord  to 
inclose  that  part  of  the  land  which  lies  nearer  home ; 
but  it  would  be  monstrous,  if  the  lord  could  compel  his 
tenants  to  go  to  a  great  distance,  perhaps  to  the  other 
side  of  the  mountain,  to , fetch  home  their  fuel.  But  it 
is  said  the  right  to  approve  against  common  of  turbary, 
may  subsist  with  the  limitation  of  leaving  both  fuel 
enough  and  conveniently  situated.  No  one  ever  heard 
of  a  plea  that  the  lord  had  left  pasture,  not  only  suffi- 
cient, but  equally  convenient,  nor  is  it  necessary  so  to 
plead  it.  What  Lord  Coke  says  of  approving  at  common 
law  against  common  appendant,  is  only  applicable  to 
common  of  pasture. 

Heath  J.  On  this  side  of  fVestminster-hall  the 
law  has  always  been  so  considered;  and  during  the 
time  I  was  at  the  bar,  I  have  given  opinions  to  that 
effect. 

Williams 
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JVilliams  disdaining  the  hope  of  adducing  any  autho- 
rities to  the  contrary  effect. 

Judgment  was  given  for  the  Defendant  (a). 


1809. 


(a)  Ace.  Fitzherberi.  Suruey' 
enge  17.  **  Item^  inquirend,  e$t 
**  Mtrum  dmninua  de  residuo  boBcth 
**  rum  predictorum  foritmcontm 
''  darepossU,  et  quantum  talet  tali* 
''  donatio  vel  venditio  per  annum, 
**  It  is  also  to  be  eoquered,  ^Hie- 
^'  the  lorde  may  gyve  or  seUe  the 
*'  residue  of  bis  forren  woodes 
^'  aforesayed,  and  wbat  sachegyfte 
^  or  sale  is  worth  by   the  yere. 

.  *^  This  letter  is  playne  eDongh,  and 
*'  as  mc  semeth  no  doabte  but  the 
"  lord  may  gine  or  selle  the  residue 

'  **  of  the  sayde  woddcs  or  wastes. 

'**  Except  that  a  manne  kaue  comr- 
'<  men  qfei^oters.  But  what  that  gyft 
^*  or  sale  is  worth  is  to  be  nnder- 
'*  stand  and  knowen,  and  as  me 
*'  semeth  the  donee  or  the  byoor 
'<  shall  be  in  lykc  cause  as  the  lord 
<<  should  Iiaue  ben,  if  he  had  not 
"  gyven  it  nor  sold  it.  Than  the 
''  lord  hath  improued  himself  of  as 
''  moche  woddes  and  wastes  as  he 
*^  can  lawfully,  and  when  he  hath 
**  gynen  or  sold  the  resydne  of  that 
P  be  cannot  improue  hym&elf  of  it^ 


^'  In  like  manner  the  donee  nor  the 
^  byonre  can  nat  improne  them 
^  selfe  of  any  part  thereof.  For 
«  they  can  nat  be  in  no  better  case 
«  than  he  of  whom  they  had  it." 

And  in  p.  15.|  speaking  of  ap- 
prover under  the  statute  ofMerton, 
he  says,  **  Commen  m  grots  is, 
'<  where  the  lord  hath  granted  by 
<<  his  dede  commen  of  pasture  to  a 
**  straunger.  Nowetlie  lord  may 
*'  nat  improne  hymself  of  any  par- 
**  cell,  for  it  U  contrary  to  ku 
'*  graunt,  though  there  be  sufficient 
'^  of  commen.*'  And  in  p.  21. 
**  Moores,  hethes,  and  wastes,  go 
^<  in  lyke  manner  as  the  herbage 
**  of  the  townes,  for  the  lordes  te- 
"  nauntcs  haue  common  in  all  such 
<'  out  gronndes  xdth  their  cattel. 
*'  but  they  shall  haue  no  wodde, 
'^  thomes,  turues,  gorse,  feme,  and 
'*  such  other,  but  by  custom,  or  eU 
"  special  words  in  his  chartour/' 
So  that  this  author  must  hav« 
considered  turbary  to  come  within 
the  reason  of  common  in  gross^ 
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Feb.  9.  UrQUHART  V.  BaRNARD. 

If  a  ship  bM  nnHIS  was  an  action  upon  an  insurance,  made  on 

at  a  port^  it  is  goods  from  Madeira  to  Santos,  with  liberty  to  touch 

?ll'^'*^rj***'  at  the  Cape  de  f^erd  Islands.  The  cause  was  tried  before 
fak€  m  in6r*  » 

chandize  dur-    Mansfield  C.  J.  at  the  Guildhall  Sittings  after  last  Trimiv 

-ingherallowed  ,    •    .  i-  •  ;    i         i      x^i  •     •«• 

stay  there,  if     term,  upon  admnsions,  which  stated  that  the  PlamtiflF 

^^^^^^/  had  eflFected  a  former  policy  to  the  amount  of  1400/. 
^•^^1  ***  S^  "P^"  *^®  "'^'P  '^^  Sangano,  and  300/*  on  her  cargo,  at 
for  her  remain-  and  from  Lisbon  to  Madeira  and  Santos  in  South  America^ 
"ifHbcrtybe  ^*th  liberty  to  change  the  properly  at  Madeira;  that 
atTo?t^  ft?  Camacho,  Bel  ford  and  Co.,  the  owners,  by  a  letter  wit- 
contract  notde-  ten  from  Lisbon  and  addressed  to  the  Plaintiff,  had  re^- 
purpose,  bat  a  quested  him  to  ''  alter  the  insurance  effected  on  the  De 
ITh^Sih^n  "  Sangano,  mstead  of  Madeira  to  Santos,  Madeira,  the 

niadetotheun-  ti  Qape  de  Ferd  Islands,  where  she  would  take  salt,  and 
derwnter,that  ,^  ^  ^  ,  '  ,      .    .  ,  , 

the  ship  was  to  "  Santos,  to  the  same  amount  on  the  bng,  and  to  the 

poSeoffaideT  "  amount  of  1500/.  op  goods."  In  consequence  of  this 
tended  **^"i'  ^^^^^^  ^^^  Plaintiff  procured  to  be  indorsed  on  the  policy 
lierty  to  touch  a  memorandum ,  by  which,  ''in  consideration  of  one 
pose.  "  guinea  per  cent,,     the  underwriters   who   signed^-it,t 

''  agreed  to  permit  the  vessel  to  touch  at  one  port  in  the 
«'  Cape  de  Verd  Islands,  to  take  in  salt."  The  Plaintiff 
also,  soon  after,  effected  the  further  policy,  upon  which 
this  action  was  brought,  for  1200/.  on  goods  by  the  De 
Sangano  at  and  from  Madeira  to  Satitos,  with  liberty  to 
touch  at  the  Cape  de  Ferd  Islands.  The  policy  also  con- 
tained liberty  to  touch  and  stay  at  any  ports  or  places 
whatsoever  without  being  deemed  a  deviation.  The  loss 
the  Plaintiff's  interest,  and  the  Defendant's  subscription  of 
the  policy,  were  admitted.  The  ship  sailed  from  Lisbon^ 
and  took  in  an  additional  cargo  at  Madeira,  from  whence 
she  sailed,  bound  for  Santos.   In  the  course  of  the  voyage 

she 
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she  touched  at  Bona  Fisia,  one  of  the  Cape  de  Ftrd  Islands,         1 809. 

M'here  she  remained  several  days,  and  loaded  a  consider-      h^^^^'^^^ 

Urquhart 
able  quantity  of  salt  there  as  merchandise.      The  De-  r. 

fendant  contended  that  this  was  an  equivalent  to  a  ge- 
neral trading,  aiid  was  therefore  a  deviation,  which  in- 
creased the  risk  and  avoided  the  policy ;  for  that  though 
the  memorandum  indorsed  on  the  former  policy 
gave  liberty  to  touch  and  take  in  salt,  the  policy  now 
sued  on  gave  only  liberty  to  touch,  not  to  touch  and 
trade.  A  witness  proved,  and  the  jury  especially  found, 
that  the  letter  above  mentioned  was  communicated  to 
the  agent,  who  signed  the  policy  for  the  Defendant.  It 
was  contended  that  this  letter  was  not  admissible  evi« 
▼idence,  but  Mansfield  C.  J.  received  it,  and  a  verdict 
was  found  for  the  Plaintiff,  with  liberty  to  move  to  set 
it  aside,  and  to  enter  a  nonsuit. 

Accordingly,  Best  Serjt.,  having  in  Michaelmas  term 
last  obtained  a  rule  nisi^ 

Shepherd  and  Marshall  Serjts.  on  a  former  day  in  this 
term  shewed  cause.  They  contended  that  when  a  ship 
is  in  port,  or  in  any  place  where  she  may  lawfully  be,  the 
taking  in  a  further  cargo  will  not  discharge  the  under- 
writers. In  the  case  of  Sheriff  v.  Potts  ^  5  Esp.  96.  Afar- 
shall,  2  edit.  188.,  where  the  ship  was  insured,  with  li« 
berty  to  discharge  part  of  her  cargo  at  Lisbon,  Lord  £/- 
lenborough  C.  J  •  held,  indeed,  that  this  permission  did  not 
authorize  the  taking  in  any  new  cargo,  and  that  it  was 
a  deviation  to  do  so.  And  in  the  case  of  Stitt  v.  Wardell, 
1  Esp.  810.  Park,  588.  6  edit,  upon  an  insurance  at  and 
from  Whitehaven  to  St.  MichaeCs,  witb  liberty  for  the 
ship  to  touch  and  stay  at  any  place  or  places  whatsoever, 
and  particularly  at  Cork,  in  her  passage  out.  Lord  Kenyan 
C.  J.  held  that  those  terms  did  not  comprehend  a  liberty 
to  trade.  But  neither  of  those  cases  ever  came  under 
H  h  4  the 
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'  1809.         the  review  of  the  G>urt9   and  so  far  as  tliey  can  1be  sup- 


Urquhart 


posed  to  decide  that  all  trading  in  a  port  where  a  ship 
(vni%»«  touches,  is  a  deviation,  (for  unloading  and  loading  are 
Barnard.  equally  acts  of  trading  and  deviation),  they  have  since 
been  overruled  in  the  case  of  Raine  v.  Bell,  1  East,  195., 
where  they  were  much  considered.  That  ca;e  underwent 
ia  very  full  discussion,  and  the  Cc^rt  there  held,  that  **  if 
^'  a  ship  touch  at  a  port  which  is  allowed,  and  stay  there 
'^  for  any  reason  which  b  allowable  within  the  intent 
'^  and  meaning  of  the  policy,  and  no  additional  risk  to 
^'  the  underwriters  be  incurred  by  her  trading  there 
'^  during  such  her  stay  for  an  allowed  or  justifiable 
'^  cause,''  she  may  take  in  ''  goods  without  being  guilty 
of  a  deviation/'  In  that  case  the  ship  went  into  Gibral^ 
tar,  not  under  the  permission  to  touch  and  stay,  for  it 
was  out  of  her  course,  but  under  a  necessity,  through 
want  of  provisions,  which  makes  the  case  still  the 
stronger.  In  the  case  of  Driscol  v.  Passmore,  which  is  re- 
ported in  1  Bos.  ^  Pull,  200.  on  other  points,  the  vessel 
tool^  in  an  anchor  and  cable  for  the  purpose  of  trading, 
and  sold  it:  and  in  an  action  in  the  King's  Bench,  Lord 
Kenyan  C.  J.  held,  it  avoided  the  policy ;  but  on  another 
;  action  being  brought  in  this  court,  Eyre  C.  J.  held  tliatit 
did  not;  and  the  point  was  never  afterwards  mooted. 
The  vessel  could  not  have  touched  at  these  islands 
'  under  the  general  permission  which  he  had  to  touch 
and  stay,  because  they  were  not  in  the  direct  course  of 
her  voyage ;  but  the  liberty  to  touch  there,  brought  them 
within  the  course  of  her  voyage,  and  she  then  was  enti- 
tled to  stay  as  long  there,  and  for  the  same  purposes,  as 
at  any  other  port  on  her  voyage.  Nothing  therefore  in 
the  general  law  of  insurance  made  it  unlawful  to  take  on 
board  this  salt,  which  has  not  been  found  by  the  jury  to 
increase  the  risk  or  delay  the  ship's  departur^.  The  evi- 
dence of  the  letter  has  not  the  effect  of  altering  or  con- 
trolling the  written  contract^  and  was  properly  admitted. 

Under- 
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•    Underwriters  are  presumed  to  be  conversant  with  the  1 80!). 

practice  of  the  voyage  they  insure,  and  it  is  well  under-       u'^'^^'^"*^ 
stood,   though  it  was  not  proved,  that  the  only  purpose  v- 

for  which  any  ship  can  touch  on  these  islands,  is,  to  take 
in  salt.  Since  therefore  the  vessel  might  under  this  policy 
touch  and  stay  there,  the  taking  in  goods  would  be  no  devia« 
tion,  because  the  underwriter  had  notice  by  the  general 
course  of  the  trade  that  the  taking  in  of  those  goods  was  the 
very  purpose  of  touching  there.  But  here  the  letter  com- 
municated to  the  underwriter  was  express  notice  to  him  of 
the  design  of  her  touching,  and  of  the  practice  of  the  voy- 
age, and  therefore  the  conclusion  is  the  more  forcible,  that 
the  Defendant  assented  to  it  as  part  of  the  risk  insured. 
It  would  render  policies  wholly  insecure,  and  occasion 
great  inconvenience  to  the  trade  of  tlie  country,  if  the 
taking  a  single  additional  bale  of  goods  on  board,  in  a 
port  where  a  ship  might  lawfully  touch,  should  be 
deemed  a  deviation.  [Mansfield  C.J.  observed  that  the 
cases  of  Stitt  v.  Wardell^  and  Sheriff  v.  Potts,  were  cer- 
ta'mly  much  shaken  by  the  subsequent  case  of  Rauie  v. 
Bell;  but  that  neither  of  them  governed  the  presnt 
question. 

Best,  contrcL.  Tlie  communication  of  the  letter  can 
make  no  difference;  for  the  question  merely  is.  What 
was  the  contract  between  the  parties?  And  although 
the  concealment  of  any  material  facts  would  have  vi- 
tiated the  contract,  on  the  ground  of  fraud,  it  does  not 
follow  that  every  fact  which  is  disclosed  becomes  parcel 
of  the  contract.  But,  secondly,  the  evidence  of  this  let- 
ter was  improperly  received.  Policies  must  be  governed 
by  the  same  rules  of  evidence  as  other  contracts ;  and 
parol  testimony  is  not  admissible  to  enlarge  them.  Not 
only  does  no  general  usage  subsist  of  touching  at  these 
islands  for  the  purposes  of  trade,  but  it  is  evident  from 
their  situation  that  vessels  go  thither,   not  for  any  pur- 

poses 
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1809.         poses  of  trade,  but  for  the  purpose  of  taking  in  provi« 

^JJJ'^^JJJI]^      sions  and  water  only.    And  tlie  sole  effect  of  the  liberty 

V.  to  touch  there  was  this,  that  the  vessel  misht  lawfully  sail 

Barnard.      ,  ^  ,^    ,  .  .  ,       i  ^  , 

from  Madeira  with  a  less  store  of  water  and  profisions 

tbaa  would  suffice  for  her  whole  voyage,  in  the  contem- 
plation of  taking  in  a  further  supply  at  the  Cape  de  Ferd, 
which,  without  this  clause,  she  could  not  lawfully  take 
in,  even  at  a  port  situated  in  the  course  of  her  voymgt 
unless  it  were  either  the  custom  of  the  voyage  to  do  so, 
as  in  Salisbury  v.  TowmoUp  Park,  6  edit.  411.,  which  is 
not  found  to  be  the  case  here,  or  unless  the  ship  having 
been  at  first  completely  victualled  for  the  whole  distance^ 
unforeseen  circumstances  had  rendered  it  necessary  for 
her  to  get  further  supplies ;  and  the  liberty  to  stay,  is, 
to  stay  so  long  as  shall  be  necessary  for  these  authorized 
purposes.  And  the  distinction  between  the  liberty  to 
touch  and  stay,  and  the  liberty  to  touch,  stay,  and  trad^ 
is  this,  that  the  former  clause  does  not  authorize  the 
taking  in  of  any  additional  cargo:  where  that  is  in- 
tendedy  it  b  usual  to  ask  permission  to  touch,  stay,  and 
trade,  as  in  the  case  of  Grant  v.  Paxton,  post  465.  The 
authorities  of  Stitt  v.  tVardell,  and  Sheriff  v.  Potts^ 
strongly  favor  this  interpretation  of  the  clause ;  and  the 
case  of  Bell  v.  Raine  is  so  far  from  overruling,  that  it 
supports  this  construction :  for  it  considers  the  two  for* 
mer  cases  as  law,  and  proceeds  upon  the  express  ground 
that  the  jury  had  fourid  that  no  delay  was  occasioned, 
which  has  not  been  found  in  the  present  case.    [ManS" 

feldC.J.  The  case  of  Stitt  v.  Wardell  did  not  at  all  de- 
pend upon  the  words  of  the  policy.  Dublin  was  not  a 
port  in  the  ship's  passage  out,  and  it  was  found  that  she 
did  not  stay  the  longer  for  discharging  her  coals.  The 
act  complained  of  in  Sheriff  v.  Potts  did  not  detain  the 
vessel  half  an  hour.  If  while  a  ship  is  necessarily  de- 
tained in  harbour  for  a  lawful  purpose,  an  act  is  done, 

by  taking  in  or  putting  out  part  of  her  cargo,  which  does 

not 


IN  THE  FoETY-NixTH  Year  OF  GEORGE  III.  455 

not  delay  her,  nor  in  the  least  degree  affect  her  voyage,  1809. 

it  seems  hard  to  say  that  is  a  deviation,     I  cannot  distin-      i!^^^"^^ 
•^  Urquhart 

guish  the  case  of  Jtain  v.  Bell  from  the  others.    There  v. 

the  ship  took  in  dollars  while  staying  in  the  port  for  a 
legal  purpose.] 

Cur,  adv.  vult. 

Mansfielb  C.  J.  now  delivered  the  opinion  of  the         ^ 
Court. 

After  recapitulating  the  facts  of  the  case»  he  observed : 
The  question  which  has  been  made,  both  at  the  trial  and 
upon  the  argument,  is  simply  this.  Whether  the  ship  hav- 
ing liberty  to  touch  at  the  Cape  3e  Verd  islands,  without 
any  reason  assigned  for  it  in  the  policy,  the  staying  there 
a  little  time,  and  taking  in  this  salt,  without  any  proof 
that  the  loss  was  at  all  occasioned  thereby,  is  to  be  con- 
sidered as  a  trading  which  vacates  the  policy,  because,  as 
it  is  said,  tlie  memorandum  gave  only  liberty  to  touch, 
not  to  touch  and  trade?  It  is  doubtful,  nor  can  I  find 
it  any  where  defined,  what  is  the  precise  meaning  of 
*^  liberty  to  touch,"  as  contradistinguished  from  the 
meaning  of  "  liberty  to  touch  and  stay/'  No  case  de- 
cides this  difficulty,  though  there  must  be  some  difference 
between  the  two  phrases:  but  the  time  of  staying  in 
both  instances  is  perfectly  undefined ;  and  no  case  de- 
cides how  long,  or  for  what  purposes,  a  ship  may  stay 
under  the  licence  of  these  clauses.  I  have  been  always 
extremely  averse  to  receive  parol  evidence  to  vary  or  ex- 
plain a  written  contract;  but  under  the  circumstances 
of  this  case  the  Court  is  of  opinion  that  the  letter  was 
admissible  evidence;  and  that  it  explains  the  word 
^  touch  ;"  and  since  it  was  communicated  to  the  under- 
writers, they  must  have  known  for  what  purpose  this 
word  was  introduced  into  tlie  policy.  They  must  have 
known  that  the  ship  was  to  trade  there,  and  that  the 
policy  contemplated  thb  act.    It  was  assumed  in  the 

course 
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1809.  .course  of  -the  argument^  that  the  taking  in  salt  was  equi- 

^^^'^^^^^^       valent  to  a  general  trading  :  but  that  is  not  so ;  for  the 
r.  purposes  of  a  general  trading,  it  might  have  been  ueces- 

.sary  to  unload  all  the  cargo,  and  consume  much  time:  it 
does  not  necessarily  follow  that  much  time  was  consumed 
in  taking  in  salt.    It  is  not  therefore  to  be  concluded 
that  the  *^  liberty  to  touch,  "  authorizes  a  general  trading. 
Among  the  cases  on  this  subject,  which  are  all  collected 
in  Park,  6th  ed.  388.  is  that  of  Stitt  Y.  fVardell,  which 
has  been  cited  in  the  argument.     Lord  Kenyan  does  not 
there  at  all  define  what  is  the  meaning  of  the  '^  liberty 
''  to  touch  and  stay,''  but  expresses  his  opinion  that  if 
that  breaking  bulk  had  happened  at  Cork,  where  the  ship 
was  entitled  to  touch,  instead  of  in  Dublin  harbour,  the 
policy  would  equally  have  been  avoided.    But  as  this 
was  a  sudden  answer  to  a  sudden  question  put  by  the 
Plaintiff's  counsel,  what  would  have  happened  if  the  ship 
had  gone  into  Cofk,  it  is  not  a  comment  entitled  to  have . 
much  weight,    as  an  explanation  of  the  term  ^'  liberty 
to  touch  and  stay."     I  wish  his  lordship  had  more  fully 
considered  it.    In  the  case  of  Gregory  v.  Christie,  B,  12. 
Trin.  9A  Geo.  3.  Park,  61.,  Lord  Mansfield  C.  i .  says, 
''  the  policy  in  question  differs  from  others ;  because  it 
'^  contains  a  permission  to  trade,  as  well  as  to  touch  and 
''  ^^a^,  at  any  ports  or  places,  which  is  not  usual  in  po- 
''  licies  of  this  nature ;  for  in  general  the  only  permit 
"  them  to  touch  and  stay,  which  words  can  only  be  in- 
^^  tended  to  give  a  permiss  ion  so  to  do  if  necessity  obliges 
"  them.^'     This  cannot  be  the  true  construction.    The 
clause  is  not  required  for  that  purpose;  for  every  ship, 
without  any  memorandum  for  that  purpose,  has  liberty 
to  do  what  is  necessary,  in  order  for  the  preservation  of 
the  vessel  and  the  lives  of  those  on  board  her ;  as  to  take 
in  provisions  to  save  the  crew  from  starving,  or  to  pre* 
vent  her  from  sinking  by  going  into  port  to  be  repaired. 
Such  acts,  though  done  without  the  sanction  of  these 

words 
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vrordsy  are  no  deviation.     I  know  not  who  was  the  au-  I8O9. 

ihor  of  that  note,  and  perhaps  it  may  have  been  incor-      h^^^^ 
^  ,       '^  ^  Urquhart 

rectly  taken.    The  meaning  of  these  words  then  has  never  r. 

been  defined.  It  was  truly  said,  that  if  a  general  custom 
had  been  proved,  for  ships  from  Madeira  to  Santos  to  call 
at  the  Cape  de  Verd  islands j  to  take  in  salt,  it  would  have 
been  a  sufficient  answer  to  the  objection  which  imputes 
a  deviation.  And  upon  what  principle  ?  Because,  if  the  . 
underwriters  know  by  the  general  custom  of  the  trade, 
-that  the  touching  at  those  islands  is  for  the  purp'ose  of 
taking  in  salt,  the  assured  are  entitled  to  do  it.  If  then 
the  underwriter  knows  the  same  thing  by  means  of  an 
express  communication  of  the  purpose  of  touching, 
which  is  in  this  instance  proved  to  have  been  made,  it  is 
the  same  thing  as  if  he  had  notice  by  the  general  usage 
of  the  trade.  He  knows  then  by  this  letter  that  the  ship 
was  to  go  to  the  Cape  de  Verd  for  salt.  The  letter  is  not 
made  use  of  to  vary,  or  contradict  the  policy ;  it  only 
shews  that  the  underwriters  knew  the  purpose  of  going 
tliere;  it  therefore  shews  that  there  was  no  deviation  ' 
from  the  course  of  the  voyage,  intended  and  insured, 
and  this  construction  is  not  at  all  inconsistent  with  any 
decided  case.  I  do  not  go  into  the  merits.  No  doubt 
the  difficulty  arose  from  a  want  of  precision  in  the  bro- 
ker. He  thought  the  first  policy  was  sufficiently  cleared 
up  by  the  indorsed  memorandum,  and  that  after  the 
communication  to  the  underwriters,  the  other  policy 
would  have  the  same  effect. 

Rule  discharged. 
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Feb.    9. 

If^aman 
bargains  for 
the  pnrchase 
of  goods,  and 
desires  the  ven- 
dor to  keep 
tliem  in  his 
possession  for 
an  especial 
purpose  for  the 
vendee,  and  the 
vendor  accepts 
tlie  order,  this 
is  a  sufficient 
delivery  of  the 
goods  within 
the  statute  of 
frauds. 

It  is  no  ob- 
jection to  a 
constructive 
delivery  of 
goods,  that  it 
is  made  by 
words,  pared 
of  the  parol 
contract  of 
«ale. 


Elmore  v.  Stone. 

rilHIS  was  an  action  brought  to  recover  the  price  oC 
two  horses,  which  it  was  contended  had  been  sold  to 
the  Defendant.  The  declaration  contained  one  count, 
upon  a  bargain  and  sale,  and  another  upon  a  sale  and 
delivery.  Upon  the  trial  of  this  cause  at  the  Middlesex 
sittings  in  Trinity  term  last,  before  Man^ld  C.  J.,  it 
appeared  that  the  Plaintiff,  who  kept  a  livery  stable,  and 
dealt  in  horses,  having  demanded  180  guineas  for  these^ 
the  Defendant  after  offering  a  less  price,  wliich  was  re« 
jected,  at  length  sent  word  that  '^  the  horses  were  bis, 
<'  but  that  as  he  had  neither  servant  nor  stable,  the 
'^  Plaintiff  must  keep  them  |  at  livery  for  him.'*  The 
Plaintiff,  upon  this,  removed  them  out  of  bis  sale  stable 
into  another  stable.  Lens  Serjt.  for  the  Defendant  con- 
tended, that  as  tl)is  was  a  bargain  and  sale  of  goods  of 
grater  value  than  10/.,  a  note  in  writing  was  necessary 
to  be  proved,  because  there  was  no  sufficient  delivery*' 
Such  a  constructive  delivery  as  this,  would  not  avail,  he 
said,  to  take  the  case  out  of  the  statute.  Mansfield  C.  J. 
was  of  opinion  that  there  was  a  sufficient  delivery,  but 
reserved  the  point ;  and  the  jury  found  a  verdict  for  the 
Plaintiff. 

On  the  foHowing  day  Lens  obtained  a  rule  nisi  ip  set 
aside  the  verdict  and  enter  a  nonsuit,  upon  the  objectioB 
abovemeiitioned.  And  on  a  subsequent  day  in  the  same 
term 


Best  Serjt.  shewed  cause.  He  conteded,  1st,  that  the 
transfer  of  the  horses  from  the  stable  where  the  Plain* 
tiff's  horses  were  exposed  to  sale,  and  where  these  at  first 
stood,  to  a  livery  stable,  where  they  stood  at  the  expenct 
and  risk  of  the  Defendant,  was  equivalent  to  an  actual 

delivery. 
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delivery.     He  might  have  after  that  time  have  maintained  180d. 

trover  for  them,  and  if  he  had  died,  they  would  have  be- 
longed  to  his  executors.  The  delivery  was  complete,  so 
far  as  any  delivery  was  capable  of  taking  place,  consist- 
ently, with  the  disposition  the  Defendant  choose  to  make 
of  them.  2.  If  this  was  not  an  actual  delivery,  it  is 
one  of  those  cases  to  which  the  statute  of  frauds  does 
not  apply,  because  an  actual  delivery  is  impossible :  no 
delivery  was  intended,  or  could  be  made  here,  without 
defeating  tlie  Defendant's  purpose  of  keeping  the  horses 
•t  livery  with  the  Plaintiff,  and  therefore  none  was  neces- 
sary. 

Lens,  contra.  The  statute,  in  requiring  a  delivery,  in« 
tended  that  there  should  be  some  distinct  substantive' act 
independent  of  the  bargain,  and  capable  of  proof,  to  cor- 
^roborate  the  parol  account  of  the  bargain.  But  there  is 
nothing  here  distinct  from  the  parol  contract,  to  confirm 
ity  and  the  only  evidence  of  the  delivery  is  found  in  the 
terms  of  tlie  contract  itself.  In  the  cases  of  a  sale  of 
heavy  goods  in  a  warehouse,  or  of  hay,  or  the  like,  it  has 
indeed  been  held  th^t  corporal  delivery  is  not  necessary, 
but  that  the  delivery  of  ^  the  key,  or  other  symbolical  or 
constructive  delivery,  is  sufficient.  Chaplin  v.  Rogers, 
1  East,  104.  But  nothing  here  has  been  done  towards 
a  delivery,  except  the  request  tHat  the  horses  might  stand 
at  livery,  therefore  the  whole  still  rests  in  parol.  It 
might  with  equal  propriety  be  contended,  that  in  the 
common  occurrence,  where  goods  afe  ordered  in  a  shop, 
and  left  till  called  for,  that  is4i  delivery.  [Heath  J.  ob- 
served, that  if  the  goods  were  weighed  out,  or  measured, 
that  would  be  a  sufficient  delivery.]  The  second  argu- 
ment resolved  itself  into  the  first.  If  goods  are  not  capable 
of  an  actual  xlelivery,  a  constructive  delivery  is  sufficient. 
But  in  the  present  case  there  is  neither  an  actual  nor  a 
constructive  delivery.    It  is  material  that  the  Defendant 

never 
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1809.  never  rode  the  horses,  nor  exercised  over   them  any  one 

^^J'^IJ^^        act  of  ownership ;  nor  has  any  act  whatever  been  done  to 
V*  confirm  the  bargain,  since  it  was  made. 

Cur.  adv.TuU. 

Makspield  C.  J.  now  delivered  judgment 
The  objection  made  to  this  verdict  was  the  want  of  a 
memorandum  in  writing  of  the  sale,  and  of  a  delivery. 
I  thought  at  the  trial  that  there  was  no  need  of  a  memo- 
randum in  writing,  because  of  the  direction  given,  that 
the  horses  should  stand  at  livery.  They  were  in  fact  put 
into  another  stable,  but  that  is  wholly  immaterial.  It 
was  afterwards  argued  that  this  was  not  a  sufficient  de- 
livery, but  upon  consideration  we  think  that  the  horses 
were  completely  the  horses  of  the  Defendant,  and  that 
when  they  stood  at  the  Plaintiff's  stables,  they  were  in' 
effect  in  the  Defendant's  possession.  They  are  many' 
cases  of  constructive  delivery,  where  the  price  of  goods 
may  be  recovered  on  a  count  for  goods  sold  and  delivered, 
instead  of  a  count  for  goods  bargained  and  sold.  A 
common  case  is  that  of  goods  at  a  wharf,  or  in  a  ware« 
house,  where  the  usual  practice  is,  that  the  key  of  the 
warehouse  is  delivered,  or  a  note  is  given  addressed  tq 
the  wharfinger,  who  in  consequence  makes  a  'new  entry 
of  the  goods  in  the  name  of  the  vendee,  although  no 
transfer  of  the  local  situation  or  actual  possession  takes 
place.  Thus  in  the  present  case,  after  the  Defendant 
had  said  that  the  horses  must  stand  at  livery,  and  the 
Plsuntiff  had  accepted  the  order,  it  made  no  difference 
whether  they  stood  at  livery  at  the  vendor's  stable,  or 
whether  they  had  been  taken  away  and  put  in  some  other 
stable.  The  Plaintiff  possessed  them  from  that  time,  not 
as  owner  of  the  horses,  but  as  any  other  livery  stable 
keeper  might  have  them  to  keep.  Under  many  events 
it  miglit  appear  hard,  if  the  Plaintiff  should  not  continue 
to  have  a  lien  upon   the  horses  which  were  in  his  own 

possession, 


Stoms. 
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possession,  so  long  as  the  price  remained  unpaid ;  but  it         1809. 
^vas  for  him  to  consider  that,  before  he  fnade  his  agree- 

£l*MOBS 

ment.    After  he  had  assented  to  keep  the  horses  at  li-  «. 

very,  they  would,  on  the  decease  of  the  Plaintiff,  have 
become  general  assets :  and  so,  if  be  had  become  baok« 
rupt,  they  would  have  gone  to  bis  assignees.  The  De- 
fendant could  not  have  retted  tbem,  although  he  bad 
not  received  the  price.    Consequently  the  rule  must  be 

Discharged. 


Ward  v.  Wells. 


Fa:    9. 


THIS  was  an  action  brought  upon  a  promissory  note.  ;  If  f^  *^^ 
Upon  the  trial  before  Mansfield C.  J.  at  th^  sittings  letootto leave 
at  IVestminsier,  in  this  term,  it  appeared  that  the  note  had  ^  \i^^^\ 
been  attested*  by  a  person  named  Collins,  the  son  of  a  man  """^^^y  *? 
of  fortune^  who  had  been  residing  for  a  while  in  the  though  in  fact 
bouse  of  the  Plaintiff's  attorney,  and  in  the  course  of  wiezpectedly 
that  residence  had   attested  this  note    in  his  prepuce.  ^^^Jj^^^ 
The   attorney  swore  that  be  bad  enquired  for  him  in  EngU$k  port 
many  places  within  a  year  past,  and  could  not  hear  of  windb,  just  at 
him.    Another  witness  stated,  that  four  days  before  the  Jriau"**  * 
trial  he  enquired  for  Collins  at  the  house  of  his  father, 
and  was  informed  by  his  elder  brother,  that  he  believed 
him  to  be  in  Spain,  as  he  had  set  out  for  that  country 
about  two   months  before,  and  bad  not  yet  returned. 
y^aughan  Seijt.  for  the  Defendant,  contending  that  the 
absence   of  the   attesting    witness   was    not    yet   suffi- 
ciently accounted  for,  the  father  of  Collins  was  called 
who  stated  that  he  had  received  a  letter  from  his  son, 
dated  six  days  before  the  trial,  from  Falmouth,  informing 
him  that  his  vessel  had  sailed  for  Spain,  but  bad  been 
driven  back  by  stress  of  weather ;  he  expected  however 
to  sail  again  immediately :  at  the  time  of  (he  inquires 
Vol.  I.  I  i  above 


•» 
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above  mentioned,  the  elder  brother  had  not  been  apprised 
of  tlie  receipt  of  this  letter.  Mansfield  C.  J.  permitted 
the  note  to  be  read,  and  refused  to  reserve  the  point.  The 
Plaintiff  obtained  a  verdict. 

Faughan  now  moved  that  the  verdict  might  be  set 
aside  and  a  nonsuit  entered,  or  that  a  new  trial  might  be 
had.  Prince  V.  Blackburn,  2  East,950.  was  the  first 
case  in  which  the  old  rule  was  relaxed,  and  perhaps  that 
case  went  too  far,  but  in  the  present  mstance  the  witness 
was  within  the  reach  of  process. 

The  Court  mentioned  the  case  of  Crosby  v.  Percy^  anie 
364.  and  held,  that  if  the  circumstance  of  a  witness  bemg 
abroad  dispenses  with  the  necessity  of  ^producing  him, 
there  was  no  pretence  for  the  present  motion.  UnquestioiH 
ably  the  Plaintiff's  attorney  thought  the  attesting  witness 
out  of  the  readi  of  process,  and  as  to  all  persons  in  Eng^ 
land^  he  was  in  Spain.  When  the  previous  inquiries 
were  made,  the  elder  brother  did  not  know  to  the  con- 
trary, and  the  father  did  not  at  the  time  of  the  trial  know 

that  his  son  had  not  actually  sailed  again. 

Rule  refused. 
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Grant  v.  Paxton.  Feb.  9. 

rilHIS  action  was  brought  upon  a  policy  effected  upon     A  policy 

goods,  by  the  Brunswick,  as  interest  might  appear ;  ward  voyage 
to  pay  average  upon  each  species  of  goods,  at  and  from  ^^  ^"^ 
China  to  all  or  any  ports  or  places  whatsoever  and  where*  and  from  afo- 
soever  in  the  East  Indies,  Persia,  or  elsewhere  beyond  the  loading,  antU 
Cape  of  Good  Hope,  in  port,  and  at  sea,  in  all  places,  at  all  ^t^nUn- 
times,'  and  in  all  services,  until  the  ship's  safe  arrival  at  ^^fS^"'^ 
London;  with  liberty  to  seek  for,  join,  and  exchange  con-  upon  the Mtd 
voys ;  beginning  the  adventure  upon  the  said  goods  and  ^^i^g  then^ 
merchandizes  from  the  loading  thereof  on  board  the  said  ®^.*^  thefo- 

.       .  reij;:i  port  of 

ship  at  China,  including  the  risk  in  craft  from  the  shore  loaiimr,  and  so 
to  the  ship,  and  to  continue  until  the  said  ship,  with  all  (ume  npon'the 

ber  ordnance,  &c.  and  goods  aud  merchandizes  whatso-  r>o<'«>nntii 

'  ®  ^  ,  ,       ,      ttie  same  should 

ever,  should  be  arrived  at  London,  including  the  risk  in  be  discharged ; 

craft  from  the  ship  to  the  shore,  and  upon  the  goods  and  tach  only  on 

merchandizes,  until  the  same  should  be  discharged  and  ca%^"Jj*^iYn 

safely  landed;   and  it  was  stipulated  that  it  should  be  at  the  first  port 

■^  oi  loading. 

Though  t'le 
insurance  was,  to  all  or  any  ports  and  places  whatsoever  bejrond  the  Cape  of  Good  Hope, 
in  port,  and  at  sea,  in  all  places,  at  all  Umes,  and  in  all  services,  with  liberty  to  proceed 
to,  touch  and  stay  at  any  ports  or  places  whatsover  for  any  purpose  whatsoever. 

But  upon  an  insurance  on  an  India  voyage  out  and  home,  the  policy  being  equally  ex- 
tensive as  that  above  stated,  and  containing  the  additional  words,  and/oriMrdt  and  back' 
wardM  at  sea,  until  the  ship's  arrival  at  her  last  station  of  discharge,  though  it  purported 
literally  to  be  on  the  said  goods,  the  Court  held  it  must  by  necessary  implication  apply 
to  all  goods  put  on  board  in  the  course  of  the  voyage. 

Forwards  and  backwards  means  from  port  to  port  in  the  course  of  the  voyage,  not 
from  Europe  to  Atia  and  from  Aiia  to  Ewripe. 

Upon  an  insurance  oa  an  East  India  voyage,  the  underwriters  are'bonnd  tq^know  the 
course  of  the  East  India  Company's  charter-parties  and  trade,  and  that  the  ship^  deiti* 
oation  is  liable  to  be  changed  after  the  policy  is  effected. 

And  if  the  company  permit  the  voyage  of  a  diartered  ship  to  be  altered,  though  it  is  at 
the  request  and  p>artly  for  the  benefit  of  the  assured,  the  altered  voyage  continues  pro- 
tected  by  the  policy. 

I  i  2  lawful 
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^  1809.  lawful  for  the  said  ship,  8cc.  in  that  voyage  to  proceed 
and  sail  to,  and  touch,  and  stay  at  any  ports  or  places 
whatsoever,  for  any  purpose  whatsoever,  without  being 
deemed  a  deviation.  The  declaration  averred  that  a 
large  quantity  of  goods  was  loaded  on  board  at  China,  to 
be  carried  on  the  voyage  insured ;  that  the  ship  sailed, 
and  proceeded  in  the  course  of  the  said  voyage  to  Bom' 
bat/ ^  md  that  while  she  was  there,  the  said  goods  were 
unloaded  and  taken  out  of  the  ship,  and  in  lieu  thereof 
other  goods,  while  the  ship  remained  at  Bombay  in  the 
course  of  the  said  voyage,  were  put  on  board  her,  to  be 
carried  on  the  further  prosecution  of  the  said  voyage';  that 
she  afterwards  sailed  from  Bombay  in  the  further  prose- 
cution of  the  said  voyage,  and  was  captured  with  the  said 
last  mentioned  goods  on  board*  This  cause  was  tried 
before  Mansfield  C.J.  and  a  special  jury,  at  Guildhall, 
at  the  Sittings  after  Trinity  term  1807.  The  facts 
proved  were,  that  the  Brunswick,  of  which  tiie  PlaintiiF 
was  part  owner,  had,  in  October  1803,  been  chartered  in 
the  usual  terms  of  the  East  India  Company  charter-parties, 
for  a  voyage  to  China  and  back,  and  on  any  other  service 
whatsoever,  as  the  said  Company,  or  any  of  their  go- 
vernors, presidents,  or  agents,  authorized  thereto  by  the 
Court  of  Directors  for  the  time  being,  or  any  committee 
of  the  Company,  should  require  or  direct ;  that  the  ship 
sailed  from  China,  with  a  cargo  of  tea,  some  part  of  which 
belonged  to  the  Plaintiff,  as  his  private  adventure,  and 
was  the  subject  of  this  insurance.  That  she  soon  after* 
wards  sprung  a  leak,  which  rendered  it  necessary  for  her 
(o  go  into  Bombay,  where  she  delivered  the  undamaged 
part  of  the  company's  goods  to  be  carried  to  England  on 
board  of  the  Worcester  void  Skelton  Cas//e,  two  ships  which 
were  then  lying  there :  and  the  Plaintiff,  by  permission  of 
the  company,  forwarded  his  private  adventure  towards 
England  by  the  Bridgewater,  and  insured  it  for  that  voy- 
age by  a  fresh  policy,  the  underwriters  upon  which  after- 

Tiards 
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ifrards  paid  him  for  a  total  loss  sustained  by  the  cap-  1809. 

tare  of  that  ship  in  the  course  of  her  homeward 
passage.  When  the  Brunswick  was  repaired,  the  go- 
vernor in  council  at  Bombay,  upon  the  application  of 
the  Plaintiff,  permitted  her  to  return  to  the  port  of 
Canton  m  China  for  the  purpose  of  receiving  another 
cai^9  of  tea  on  account  of  the  company,  stipulating  that 
the  compllny  should  not  be  charged  with  any  expence  on 
account  of  demurrage,  deviation  or  detention,  or  other 
costs  and  charges  whatever  by  rea^n  of  the  Brunswick 
proceeding  to  China  to  take  in  another  cargo,  but  tlie 
same  should  be  in  all  respects,  as  if  originally  laden  on 
board  the  same  ship  in  the  terms  of  the  charter-party. 
The  Plaintiff  loaded  the  Brunswick  on  his  own  account 
with  cotton,  and  sailed  for  China ;  and  upon  this  second 
voyage,  the  ship  was,  with  her  cargo,  captured  by  a  French 
squadron  ;  and  the  principal  object  of  this  action  was  to 
recover  as  for  a  total  loss  upon  that  event  •  The  only 
defence  important  to  mention  here  was,  that  the  second 
voyage  from  Bombay  to  China  was  not  within  the  terms 
of  the  policy,  which,  it  was  contended,  applied  only  to 
th0  goods  first  loaded  on  board  in  China,  for  thdt  those 
goods  were  to  be  delivered  in  London ;  although  power 
was  given  to  sail  with  them  any  where ;  that  the  policy 
was  satisfied  by  the  protection  of  the  same  goods  when 
they  were  shifted  to  the  Bridgewater,  and  did  not  attach 
upon  the  goods  put  on  board  at  Bombay.  The  Plaintiff 
on  the  other  hand  contended  that  tliis  was  the  common 
form  of  East  India  policies,  and  though  the  insurance 
was  expressed  to  be  from  the  loading  of  the  said  goods  in 
China,  till  the  delivery  of  the  said  goods  at  London,  the 
usage  and  understanding  of  the  trade  was,  that  the  risk 
should  cover  ail  the  trading  in  the  whole  course  of  the 
voyage  between  the  time  of  loading  at  Canton  and  the 
time  of  the  ship's  arrival  in  London.  The  Plaintiffs  re- 
ferred to  the  case  of  Grant  v.  Delacour,  which  arose  in 

lis  conse- 
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1809*         consequence  of  the  loss  of  the  same  ship  and  cargo,  but 
^^^[]]^       upon  another  policy.    That  was  at  and  from  London  to 
v.  *^  all  parts  and  places  on  this  side  and  on  the  other  side  of 

''  the  Cape  of  Good  Hope,  forwards  and  backwards,  at  sea, 
^  at  all  times,  on  all  services,  and  in  all  ports  and  places, 
**  until  the  ship's  feaf(6  arrival  back  again  at  her  last  station 
^  of  discharge  at  Bl€u:kwall  or  Deptford,  upon  goods  in  the 
^  Brunswick,  as  interest  might  appear,  beginning  tlie  ad- 
*'  venture  from  the  loading  thereof  on  board  the  said  ship 
^*  at  London,  and  so  should  continue  until  the  said  ship  with 
**  all  her  ordnance  and  goods  and  merchandizes  whatso« 
**  ever,  should  be  arrived  as  above,  and  back  again  at  her 
'^  last  station  of  discharge  at  Blackmail  or  Deptjord.  That 
'^  cause  was  tried  at  the  GtitVffAa// sittings  after  Triniti/  term 
"  1806  before  Mansfield C.  J.  The  defence  cbieflly  relied 
*'  on,  was,  that  the  loss  occurred,  not  upon  a  voyage  per- 
*'  formed  in  the  service  of  the  East  India  company,  but  in 
**  a  voyage  undertaken  by  their  permission  indeed,  as  it  ap- 
'^  peared,  but  at  the  request,  and  for  the  sole  benefit  of  the 
*'  Plaintiff.  Mansfield C.  J.  was  thereof  opinion,  that  the 
**  policy  extended  to  all  voyages 'performed  by  the  Bruns- 
**  wick  under  the  company's  authority,  for  whose  benefit 
**  soever  they  were  undertaken,  because  the  owner  has  no 
''  control  over  a  ship  during  the  time  for  which  it  was' 
''  chartered  in  the  East  India  company's  ser\'ice ;  and  the 
"  jury  found  a  verdict  for  the  Plaintiff. 

*'  Lens,  for  the  Defendant,  in  the  following  temi  ob- 
"  tained  a  rule  nisi  to  set  aside  the  verdict,  and  to  have  a 
**  new  trial,  upon  the  ground  that  there  was  no  instance  of 
'^  such  a  retrograde  voyage  having  taken  place  under  an 
"  East  India  charter-party,  and  it  therefore  could  not  be, 
**  and  yiras  not  within  the  contemplation  of  the  parties  to 
''  insure,  and  that  notwithstanding  the  underwriters  might 
'*  be  responsible  upon  any  voyage  performed  by  the  ordera 
**  of  the  company,  though  unforeseen  at  the  time  of  ef- 
<<  fecting  tlie  policy,  yet  that  in  this  instance  the  interest 

«  of 
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u 
^  of  the  company  in  the  ship  was  suspended  during  the 

**  performance  of  this  voyage*    Mansfield  C.  J.  observed, 

**  that  no  particular  voyage  was  in  contemplation ;  the 

^  insurera  engaged  by  this  policy  to  protect  the  ship'in  any  * 

^  voyage  which  should  be  undertaken  in  that  part  of  the 

^  world :  this  voyage  had  been  undertaken  lawfully,  add 

^'  was  within  the  policy  ;  and  there  was  no  difference  be* 

^'  tween  the  direction  and  the  permission  of  the  Bait  India 

^  company ;  and  he  saw  no  reason  to  take  the  v63*age  out 

^  of  the  words  of  the  policy.    Roolce  J.  said,  that  if  the 

''•insurers  did  not  like  to  insure  such  voyages,  they  nligh^ 

^  except  them  in  future  policies.     The  case  was  argued 

'^  on  a  subsequent  day  in  that  term  by 

*^  Shepherd  mA  Best  for  the  Plaintiffs,  and  Lens  and     26^or.iso6. 
^  Bayky  for  the  Defendants,  and  the  Court 

'<  Discharged  the  Rule/' 


It  was  contended  for  the  Plaintiff,  that  that  deci- 
sion governed  the  principal  case.  But  Mansfield  C  J. 
thoKght  that  the  present  policy  attached  only  upon  the 
specific  goods  shipped  in  China,  upon  the  voyage  from 
China  to  London,  and  directed  a  nonsuit,  with  liberty  to 
move  to  enter  a  verdict  for  the  Plaintiff,  if  the  Court' 
should  be  of  opinion  that  he  ought  to  recovier. 

Best  Seijt.  in  the  ensuing  Michaelmas  term  obtained  a 
rule  nisi,  and  the  case  was  twice  argued;  first  in  Hilary 
term  1808  by  Bai/tey  Serjt.  for  the  Defendant,  and  Shep- 
herd  and  Best  Serjts.  for  tlie  Plaintiff,  and  again  in  Trinity 
term  in  the  same  year  by  Len^and  ilfarsAa// Serjts.  for 
the  Defendant,  and  Shepherd  and  Best  for  the  Plaintiff, 
/ilie  Defendant's  counsel  first  insisted,  as  they  had  doner 
in  the  case  cited,  that  this  voyage  was  not  covered  by  the 
policy,  because  it  was  not  undertaken  by  tlie  command 
and  in  the  service  of  the  East  //icff a  company ;  [btit  the 
Court  clearly  held  that  their  former  decision  had  put  that 
question  at  rest ;  and  that  the  only  point  here  was,  whe- 

114  ther 


Grant 

V. 

Paxton. 
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1?^'  M      ^^"^  ^^^  cargo  was  protected  by  tbe  terms  of  the  policy. 
The   Defendant's   counsel  then  distinguished  this  case 
from  that    Grant  v.  Delacour.     There  the  policy  was 
on  a  voyage  out  a^d  home,  and  upon  goods  of  all  sorts  ; 
and  the  parties  necessarily  intended  to  trade  in  the  course 
of  the  voyage,  and  therefore  contemplated  a  change  of 
the  goods ;  consequently  the  policy  applied  to  all  the  goods 
that  should  be  successively  shipped  in  the  course  of  the 
voyagCi  and  the  terms  used  were  large  enough  to  embrace 
every,  possible  circumstance  of  cargo :  therefore  though 
every  cargo  of  goods  which  was  put  oh  board  within  the 
compass  of  that  voyage  was  held  to  be  covered  by  the 
policy,  no  necessity  requires  the  same  construction  to  be 
applied  to  this,  which  di£fers  so  materially  from  the  odier, 
that  the  contrast  makes  that  case  a  strong  authority  for  the 
Defendant*     This  is   an  insurance  on  a  single  definite 
voyage  from  China  to  London,  and  upon  that  voyage  only 
was  the  premium  calculated.    The  insurance  attached  on 
the  specific  goods  purchased  in  Chi^a,  and  adhered  to 
them- till  their  loss  or  arrival  at  London,  in  whatever  vessel 
they  might  come.     Upon  the  capture  of  the  Bridgewater 
with  these  goods  on  board,  if  the   Plaintiff  could  have 
shewn  that  it  was  either  necessary  or  prudent  to  shift 
them  to  that  vessel,  he  might  have  recovered  for  them  on 
this  policy,  and  it  was  wholly  unnecessary  for  him  to 
effect  a  second.     The  underwriters  who  have  paid  that 
loss  may  now  recover  a  contribution  from  the  first  under- 
writers.    Plantamour  v.  Staples,  Mich.  22  G.  3.  B.  R. 
1  Tl  /?.  61  ].  n.     That  was  an  insurance  on  any  kind  of 
goods  in  the  ship  Duras,  at  and  from  Marseilles  to  Ma^ 
detra  and  all  parts  and   places  where  and  whatsover  in 
the  East  Indies,  trnd  Persin,  or  elsew^here  beyond  the  Cape 
of  Good  Hope,  from  port  to  port,  and  fom  place  to  place, 
and  during  her  stay  and  trade   to  all  ports  and  places, 
until  her  safe  arrival  back  at  her  last  port  of  discharge  in 
trance.    The  Duras  being  lost  on  tbe  outward  voyage, 

part 
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part  of  ihe  goods  was  saved  and  forwarded  in  another  1809. 
ship  to  the  Plaintiffs'  agents  at  Pondicherry,  who  sold 
them,  and  invested  the  proceeds  in  Indian  produce,  which 
they  shipped  for  France  by  the  Pere  de  Famille.  This 
^hip  in  the  course  of  her  voyage  becoming  unfit  to  pro- 
ceed for  Europe,  the  goods  were  put  on  board  the  Louisa 
Elizabeth,  and  were  captured  in  her :  and  Lord  Mans* 
Jield  C.  J.  only  enquired  whether  the  shipping  to  Europe 
was  necessary  to  the  salvage,  and  what  was  the  best  away 
of  getting  the  money  home  for  the  benefit  of  the  insured 
and  insurers.  And  that  being  done,  which  was  tiie  best 
that  could  be  done,  the  underwriters  were  held  liable. 
There  the  goods  were  protected  even  after  a  second 
change  of  the  ship.  It  cannot  be  contended  that  this 
policy  covered  both  the  cargoes  at  once;  for  then  a 
double  risk  would  be  sustained  for  a  single  premium : 
and  since  the  policy  would  still  protect  the  former  adven* 
ture,  unless  absolutely  discontinued  and  lost,  it  could  not, 
by  necessary  consequence,  attach  upon  the  latter  cargo. 
But  it  is  not  required  to  shew  that  the  policy  continued 
upon  the  original  goods,  for  even  if  it  determined  as  to  them 
when  they  were  unloaded  from  the  Brunswick^  yet  it  did 
not  attach  on  the  new  cargo.  The  voyage  insured  had  a 
commencement,  the  goods  came  a  part  of  the  way,  and  ' 
the  policy  attached  upon  them ;  it  is  therefore  sufficient 
to  say,  that  the  voyage  being  afterwards  abandoned,  the 
insurance  was  at  an  end.  It  was  essential  here  that  the 
goods  should  be  shipped  in  China^  In  the  case  of  Robert'- 
son  V.  French,  4  East,  130.,  upon  a  policy  at  and  from 
all,  any,  or  every  port  and  place  where  and  whatsoever 
on  the  coast  of  Brazil,  to  commence  upon  the  goods 
from  the  loading  thereof,  at  all,  any,  or  every  port  and 
place,  where  and  whatsoever,  on  the  coast  of  Brazil^  the 
Court  held  that  it  did  not  extend  to  goods  shipped  here, 
and  sent  out  thither,  but  that  the  goods,  to  be  protected 
by  the  policy,  must  be  shipped  at  Brazil.    Hodgson  v. 

Richardson, 
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1 809.  ^        Richardson,  1  Bl.  Rep.  463.  is  another  case  directly  deci- 
^""^^^        sive  of  that  point.     If  the  policy  attached  on  the  cotton 
«*•  sent  from  Bombay  ^o  China,  so  would  it  also  attach  on  a 

second  cargo  of  tea  to  be  taken  in  there  in  exchange  for 
the  cotton,  and  thus  the  risk  of  these  underwi  iters  m|^t 
be  prolonged  to  every  successive  cargo  that  shoula  be 
taken  in,  so  long  as  the  timbers  of  the  Brunswick  could  Be 
kept  together. 

For  the  Plaintiff  it  was  contended,  that  this  cargo  was 
within  the  scope  of  the  policy.  The  underwriters  are 
bound  to  know  the  usual  conditions  of  the  charter- 
parties  made  with  the  East  India  Company :  according  to 
the  custom  of  their  trade,  intermediate  voyaged  of  this  na- 
ture are  to  be  expected,  and  the  assured  cannot  foresee  on 
what  service,  or  in  what  voyage  the  ship  will  be  employed; 
a  change  in  her  destination  may  render  it  expedient  for 
him  to  shift  his  cargo,  and  take  other  goods  on  board. 
It  b  therefore  his  object  to  comprehend  in  his  policy  all 
cargoes  that  may  be  put  on  board  at  any  time  during  the 
voyage.  And  he  could  not  easily  express  his  intention 
more  perfectly  than  the  Plaintiff  has  done  here.  To  in- 
sure for  any  more  limited  purpose  would  be  nearly  use^ 
less ;  for  if  the  insurance  should  cease  as  often  as  the 
company,  by  changing  the  voyage  should  render  a  change 
of  cargo  expedient,  so  often  would  the  owner  find  it 
necessary  to  effect  another  insurance  on  his^new  cargo, 
and  he  never  could  be  secure  of  its  continuance.  The 
Defendant  undoubtedly  meant  by  the  ternis  of  this  po- 
licy, that  the  risk  to  which  he  bound  himself  should  shift 
from  the  goods  originally  shipped,  to  any  others  that 
might  afterwards  be  put  on  board,  so  as  to  insure  the 
Plaintiff's  property  in  all  events  that  could  possibly  hap- 
pen on  the  voyage,  from  the  time  of  loading  the  first 
goods  on  board  in  China,  until  be  should  cease  to  have 
any  goods  on  board  the  ship  which  was  sailing  under  the 
company's  orders.    Neither  of  the  parties  could  intend 

that 
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that  if  this  change  happened,  which  wns  a  probable 
event,  the  first  goods  should  be  carried  round  the  whole 
protracted  voyage.  Most  kinds  of  goods  are  deteriorated 
by  remaining  long  on  board  a  ship.  If  the  ship's  desti- 
nation is  altered,  the  most  advantageous  method  for  the 
owner  to  pursue  is  to  ship  the  original  goods  by  some 
Other  ship  directly  for  England.  But  unless  necessity 
compels  him  to  change  the  ship,  the  insurance  ceases  as 
to  those  goods ;  and  he  must  e£fect  a  new  policy  on  their 
homeward  voyage.  It  is  therefore  reasonable  that  the 
original  policy  should  attach  on  the  goods  which  are  sub- 
stituted. The  cases  which  have  been  cited  are  by  no 
ipeans  applicable  here ;  in  all  of  them  the  voyage  was 
under  the  control  of  the  party  insured :  the  distinction 
between  policies  on  the  East  India  trade  and  all  others, 
is,  that  in  the  former  the  voyage  is  not  under  the  control 
of  the  parly  insured.  Grant  v.  Delacour  was  determined 
upon  the  nature  of  the  voyage,  not  on  the  expressions 
used  in  the  policy ;  and  this  case  must  be  decided  upon 
the  same  principle.  The  only  difference,  even  in  form, 
between  the  two  policies^  is,  that  the  former  was  upon  a 
voyage  out  imd  home,  and  contained  the  words  '' for- 
wards and  backwards;''  but  they  were  not  material  to 
that  decision.  They  are  contained  only  in  policies  on 
voyages  out  and  home,  and  merely  mean  once  outwards 
and  once  homewards ;  that  is,  that  the  assured  is  to  have 
the  like  liberty  of  deviation  in  returning  from  India  as  he 
had  in  going  thither.  They  do  not  relate  to  any  inter- 
mediate voyage,  as  Lord  Mansfield  C.  J.  held  in  the  case 
of  Gregory  v.  Christie,  1  Park,  6  edit.  66.  That  was  an 
insurance  ''from  London  to  Madras  and  China,  with 
**  liberty  to  touch,  stay,  and  trade  at  any  ports  or  places 
''  whatsoever."  The  ship  was  sent  upon  two  interme- 
diate voyages  from  Madras  to  Bengal  for  rice,  and  on  the 
second  voyage  was  lost.  The  liberty  to  touch,  stay» 
and  trade  could  not  eitend  to  places  out  of  the  coarse  of 

her 
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1809»        I  her  voyage,  and  Lord  Mansfield  did  not  decide  it  upon 


those  words,  but  upon  the  course  and  usage  of  the  EaU 
r.  India  trade,  which  the  underwriters  are  bound  to  notice. 

In  that  policy  the  words  "  forwards  and  backwards,'' 
were  not  contained.  China  and  London  and  Blaekwall 
are  mentioned  in  the  respective  policies  only  to  denote, 
by  the  time  of  the  ship's  first  loading,  and  ultimate  dis- 
charge, (not  of  her  cargo,  but  from  the  company's  8er« 
vice,)  the  inception  and  determination  of  the  risk ;  they 
are  not  mentioned  to  define  the  goods  upon  which  the 
risk  shall  attach.  If  the  policy  had  been  e£fected  in  the 
same  terms  upon  the  ship,  instead  of  goods,  this  position 
could  not  be  doubted  for  a  moment.  The  Defendant's 
argument  that  the  goods  must  be  put  on  board  at  China, 
extends  so  far  as  to  say,  that  if  the  Plaintiff  had  put  on 
board  in  China  a  private  adventure  intended  for  Bombay, 
not  for  London,  the  risk  would  not  have  attached,  because 
they  would  not  be  goods  from  China  to  London ;  though 
it  is  admitted  that  if  the  China  goods  had  been  retained 
on  board,  the  ship  might  be  dispatched  on  any  length  pf 
service  without  vacating  the  policy;  No  stress  is  to  be 
laid  upon  the  expression  **  said  goods,*'  as  indentifying 
the  subject  of  the  risk.  It  means  such  goods  as  shall  be 
on  board  at  the  time  of  the  loss.  That  word  was  used  in 
Grant  v.  Delacour,  and  occurs  in  almost  every  policy;  yet 
in  Grant  v.  Delacour,  and  in  every  case,  where  liberty  is 
given  to  touch,  stay,  and  trade,  or  the  voyage  insured  is 
out  and  home,  the  parties  must  certainly  contemplate  a 
change  of  the  goods;  for  there  never  was  a  speculation 
to  send  out  goods,  in  order  to  bring  them  home  again. . 
In  the  case  of  the  ship  Duras  the  goods  were  sent  home 
by  another  ship,  because  it  was  the  best  possible  thing  for 
the  benefit  of  the  owners,  the  vessel  being  lost;  but  here 
it  does  not  appear  why  the  first  goods  were  sent  home 
by  the  Bridgewater,  or  why  they  might  not  have  proceeded 
on  board  the  Brunswick.    It  is  not  necessary  to  impugn 

that 
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that  case,   for  it  docs  not  govern  this;  since  there  the  1B09* 

voyage  was  not  changed,  as  it  b  here;  and  it  is  not  im- 
inaterial,  Uiat  this  insurance  is  upon  goods  in  the  BrunS" 
wick;  and  on  board  that  bhip  must  the  subject  of  it  be 
found  throughout  the  risk,  unless  absolute  necessity  inter* 
vene  to  excuse  the  shifting  of  the  cargo  to  another  vessel : 
here  therefore  the  policy  continues  on  the  altered  voy- 
age, and  attaches  on  whatever  goods  may  be  put  on 
board  the  Brunswick.  It  is  not  true  that  the  voyage  may 
last  as  long  as  the  ship  endures,  for  the  underwriters 
may  know  by  the  charter-party,  of  which  they  are  pre- 
flfumed  to  be  comi^ant,  the  beginning  and  termination  of 
the  ship's  service.  In  Robertson  v.  French  it  was  only 
decided  that  the  policy  does  not  attach  on  goods  laden 
before  the  ship's  arrival  at  the  port  of  inception,  but  na 
case  proves  that  the  policy  will  not  embrace  goods  laden 
at  a  subsequent  period  of  the  voyage. 

Cur.  adv.  vuU. 

Mansfield  C.J.  now  delivered  the  opinion  of  the 
Court. 

After  stating  the  declaration  and  the  facts  of  the  case, 
he  proceeded : — No  reason  was  given,  or  at  least  none 
appeared  upon  the  evidence,  why  the  Brunswick  did  not 
proceed  directly  to  London^  and  why  the  Plaintiff  did  not 
reship  his  own  goods  for  London  on  board  of  her.  The 
fact  only  was  proved,  that  the  East  India  company  sent 
the  Brunswick  to  Canton ;  not  for  their  own  benefit,  but 
the  Plaintiff  applied  to  them  that  he  might  go  to  Canton 
with  an  adventure  of  his  own,  and  permission  w^aa  granted 
him  upon  the  terms  that  the  company  should  take  in 
goods  for  themselves  at  Canton,  but  tliat  they  should  pay 
no  part  of  the  freight  on  the  outward  voyage  irom  Bom" 
bay^  thither.  On  this  voyage  the  Brunswick  was  taken. 
The  Plaintiff  first  sued  Detacour  upon  a  policy  effected 
on  the  whole  voyage  out  and  home;  and  in  that  cause 

an 
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1809.  an  argument  was  used  with  considerable  effect,  that  the 
company,  who  had  been  very  indulgent  to  the  Plaintiff 
in  permitting  him  to  undertake  this  voyage,  wonld  pro- 
bably have  been  less  so,  if  they  had  considered  the  conse- 
quence; for  they  would  thereby  raise  the  price  of  insur- 
ance against  themselves,  since  the  underwriters  would 
not  hereafter  insure  at  the  usual  premium  ,a  voyi^e, 
which  might,  by  the  favour  of  the  company  to  the  captain, 
be  prolonged  beyond  the  full  end  of  the  twelve  months 
next  after  the  time  sufficient  for  the  voyage  which  was 
first  contemplated.  But  it  was  impossible  not  to  say  that 
the  Plaintiff  must  recover  upon  that  policy.  The  words 
of  it  were  most  extensive.  It  was  on  goods,  laden  in 
London,  and  to  continue  on  the  fame  goods,  which,  lite- 
rally taken,  would  be  absurd,  because  goods  are  taken 
out  for  the  purposes  of  trading  and  barter,  not  to  be 
brought  home  again  in  specie.  The  policy  was.  at  and 
from  London,  to  all  parts  and  places  on  this  side,  and  on 
the  other  side  of  the  Cape  of  Good  Hope^  forwards  and 
backwards  at  sea,  at  all  times,  on  all  services,  and  in  all 
ports  and  places,  until  the  ship's  safe  arrival  back  again 
at  her  last  station  of  discharge  at  Btackwall  or  Deptford, 
upon  any  kind  of  goods  in  the  Brunswick,  beginning  the 
adventure  upon  the  said  goods  from  the  loading  thereof  on 
board  the  said  ship  at  London,  and  so  should  continue. 
The  Court  held  that  these  words,  though  literally  apply- 
ing only  to  the  goods  laden  in  London,  must  be  intended* 
to  apply  to  any  goods  brought  back  to  Lom^o/i,  though  they 
were  not  the  same  goods.  G>nsequently,  under  thatpolicy» 
the  captain  had  a  right  to  trade  with  his  outfit,  as  often 
as  he  would,  and  the  insurance  attached  upon  any  goods 
which  he  might  acqunre  in  the  course  of  his  trading,  and 
endeavour  to  bring  back  to  England.  But  in  this  caie 
the  words  very  materially  difier.  The  policy  is  upon 
goods  at  and  from  Ckina  to  all  or  any  ports  or  places 
whatsoever  and  wheresoever  in  the  East  Indies,  Persia,  or 

elsewhere 
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elsewhere  beyond  the  Cape  of  Good  Hopef  m  port,  and  at  1809. 
sea,  ill  all  places,  at  all  times,  and  in  all  services,  until 
the  ship's  safe  arrival  at  London^  not  at  tlie  last  place  of 
discharge,  an  expression  which  was  in  the  former  case 
relied  on  for  the  Plaintiff,  as  indicating  that  the  ship  was 
to  discharge  her  cargo  more  than  once ;  beginning  the 
adventure  upon  the  said  goods  from  the  loading  thereof 
on  board  the  said  sliip  at  China,  until  the  said  ship,  8cc. 
and  goods  and  merchandizes,  &c.  shall  be  arrived  at  Lon^ 
don.  Taking  the  words  of  this  policy,  nothing  can  be 
clearer,  than  that  the  goods  insured  by  it  are  the  goods 
to  be  put  on  board  at  China,  and  not  elsewhere,  on  the 
voyage  from  China  to  London.  But  inasmuch  as  the 
company  may  employ  the  ship,  while  under  their  hire, 
in  any  service,  the  words  '*  to  all  or  any  places,  in 
**  port  and  at  sea,  in  all  places,  at  all  times,  and  in  all 
''  services,"  are  inserted,  to  the  intent  that  although  the 
ship  should  be  used  as  a  ship  of  war,  or  in  whatsoever 
employment  she  might  be,  or  whithersoever  the  company 
should  send  her,  still  the  policy  should  cover  these  goods. 
The  company,  it  is  true,  send  back  the  Brunswick  on 
another  voyage,  but  this  circumstance  does  not  alter  the 
words  of  the  policy,  or  enlarge  the  insurance.  It  might 
alter  the  effect. of  the  policy,  if  there  were  any  custom  of 
the  trade  to  warrant  it ;  but  not  only  none  such  is  found, 
but  it  is  disaffirmed  by  the  very  circumstances  of  this  case, 
which  shew  that  the  turning  out  of  these  goods  at  Bont' 
hay  was  owing  to  the  interposition  of  an  extraordinary 
accident.  It  never  was  in  the  contemplation  of  the  un- 
derwriters, or  of  any  man,  that  a  ship  once  laden  with 
tea,  a  very  valuable  cargo,  would  be  unloaded,  and  em- 
ployed in  war,  or  some  other  trade.  If  then  there  is  no 
custom  of  the  trade,  there  is  nothing  to  alter  the  plain, 
fair,  grammatical  sense  of  the  words.  In  the  other 
policy  the  words  '^  backwards  and  forwards  at  sea,"  had 
considerable  force.     The  Plaintiff's  counsel  in  this  case 

contended 
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I8O9.  contended  that  according  to  a  dictum  of  Lord  Mansfield, 
those  words  meant  only  from  Europe  to  Asia,  and  from 
Asia  to  Europe.  But  this  is  a  most  unnatural  interpreta- 
tion: the  M'ords  ''  backwards  and  forwards  at  sea,'' 
must  mean  from  port  to  port.  It  was  Baid  by  Lord  Mans* 
Jield  in  the  case  of  Gregory  v.  Christie,  ihkt  since  the  prac- 
tice had  ceased  of  insuring  both  the  outward  and  home- 
ward-bound voyage  in  one  policy,  the  words  **  backwards 
and  forwards''  had  ceased  to  be  inserted,  but  in  the  case 
of  Salvador  v.  Hopkins,  3.  Burr.  ITO?^  the  insurance  was 
**  at  and  from  Bengal,  to  any  ports  or  places  where  and 
^*  whatsoever  in  the  East  Indies,  China,  Persia,  or  dse- 
''  where  beyond  the  Cape  of  Good  Hope,  forwards  and 
*^  backwards,  and  during  her  stay  at  each  place,  until  her 
^'  arrival  at  London"  Tliere  the  words  must  have  had  the 
meaning  attributed  to  them  in  Grafit  v.  Delacour,  that  is, 
from  port  to  port,  not  from  Europe  to  Asia.  This  dis- 
cussion no  further  concerns  the  present  question^  than  to 
shew  that  the  case  of  Grant  v.  Delacour  does  not  govern 
this.  The  distraction  between  them  is,  that  there,  by 
necessary  construction,  all  the  goods,  which  might  be  ac« 
quired  by  trading  in  the  course  of  die  voyage,  were  pro- 
tected by  the  policy :  in  this  case  the  insurance  is  on  no* 
thing  but  the  goods  laden  in  China,  and  is  to  continue  on 
them  until  the  arrival  of  those  goods  at  London.  On  the 
true  construction  of  this  instrument  therefore,  we  must 
pronounce  that  the  voyage  from  Bombay  to  Canton  was 
not  within  the  meaning  of  the  policy,  nor  the  lost  goods 
covered  by  this  insurance;  consequently,  the  rule 
must  be 

Dbcharged* 


*  IN  THE  Forty-ninth  Year  op  GEORGE  IIF. 


BucKLAND  and  Others,  Assignees,  v.  Ne  wsame.       Fe*.  9. 

THIS  was  an  action  for  goods  ^sold.  and  money  bad    .  A  comnits- 
and  received,  brought  by  the  assignees  of  a  bankrupt,  nipt  cannot  be 
Upon  the  trial  before  Lord  Elknborough  C.J.  at  the  last  Se  peht^i^n  of 
Surry  Lammas  Assizes,  it  appeared  that  the  commission  ^^^^^^^I}^^ 

of  bankrupt  purported  to  issue  upon  the  petition  of  Buck"  vihom  a  joint 

f     J      I       f  •.•     •  j/     .    j^  debtUdttc. 

iand  only:  the  petitiomng  creditors  debt  arose  upon  a 

bond  given  to  Buckland  and  Dewblock  jointly.    Lord 

Ellenborough  inclined  in  favour  of  the  objection,  thinking 

the  petitioning  creditor's  debt  must  be  such  an  one  on 

which  the  creditor  could  succeed  in  an  action  at  law; 

but  he  permitted  the  cause  to  proceed,  and  a  verdict  was 

found  for  the  Plaintiff. 


Best  Serjt.  having  on  a  former  day  in  thb  term  ob« 
tained  a  rule  nisi  to  set  aside  this  verdicl|  and  enter  a  ver- 
dict for  the  Defendant^ 

Shepherd  Seijt.  now  shewed  cause,  upon  the  ground 
that  both  the  bond  given  to  the  Chancellor  and  the  affi* 
davit  lodged  at  the  bankrupt  office,  (for  it  was  not  the 
practice  to  lodge  a  formal  petition  for  the  commission,) 
were  in  the  name  of  Buckland  snd  Dewblock,  though  exe- 
cuted and  signed  by  Buckland  only,  and  that  the  commis- 
sion purported  to  issue  on  the  petition  of  Btu^kland  dlone, 
through  vi  mistake  committed  in  the  bankrupt  office,  which 
the  Chancellor  would  immediately  rectify ;  so  that  if  the 
Plaintiffs  were  put  to  try  the  cause  again,  they  would 
then  be  able  to  shew  a  good  title.  Buckland  alone,  was, 
he  contended,  such  a  creditor,  upon  whose  petition  the 
commission  might  be  supported.  It  was  not  necessary 
that  he  should  be  v^  sole  creditor. 

Vol.  L  K  k  The 
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1809.  The  Court  held  that  it  was  a  general  rule,  that  the 

debt  must  be  a  legal  debt,  and  it  must  therefore  appear 
that  all  the  partners  to  whom  it  is  due,  concur  in  the 
proceeding.  The  very  words  of  the  statute  5  Geo.  fi. 
c.  30.  s.  23.  very  properly  require  that  the  single  debt  of 
the  creditor,  or  of  two  or  more  persons,  being  partners, 
petitioners  for  the  conrniission,  do  amount  to  the  sum  of 
100/.  &c.  If  a  debt  were  due  to  six  partners,  it  would 
be  most  unreasonable  if  one  of  them  might  sue  out  a 
commission  of  bankruptcy,  again^  the  will  of  the  other 
five. 

Rule  absolute. 

Besi  for  the  Defendant. 


Parsons,    Demandant.    Abbot,    Tenant 
Fdf.  10.  Knight  and  Others,  Vouchees. 

viU^ot^aiSlld  "pOUR  of  five  tenants  in  tail,  haviqg  sold  their  interest 

a  recovery  by  to  tlie  fifth,  the  five  sufibred  a  recovery,  in  which  one 

inserting  the  . 

name  of  the       of  them,  Ann  Knight,  a  feme  covert,  was  vouched  with- 

voucheewhois  ^"^  ^^'  husband  Samuel  Knight,  although  he  was  a  party 

a  feme  covert,   to  the  deed  to  make  a  tenant  to  the  precipe.    The  tenant 

appeared  at  bar  in  the  last  Michaelmas  term :  the  ofiicer 

then,  and  die  Court  afterwards,  upon  a  motion  at  bar, 

thought  that  the  recovery  could  not  be  permitted  to  pass, 

unless  Samuel  Knight  were  included  in  it. 

Shepherd  Serjt.  now  moved  that  the  husband  might  be 
included  in  the  recovery,  and  vouched,  and  that  hb  ac* 
knotvledgment  might  be  taken.  The  parties  could  not 
in  this  case  suffer  a  new  recovery,  because  one  of  tliem 
vrs^  since  dead. 

Tht 
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The  Court  enquired  of  Sliepheri  whether  be  could  cite  1609* 
any  precedent  in  support  of  this  application,  and  fioding^ 
he  could  noty  directed  him  to  ascertain  what  the  practice 
had  been  in  similar  cases.  They  observed,  that  if  no 
precedent  could  be  found,  the  recovery  might  pass  as  to 
the  other  vouchees,  excluding  Ann  Knigbi  and  her  hu»- 
band,  and  a  new  recovery  might  be  suffered  of  the  estate 
of  them  only.  No  precedent  being  found,  it  was  ordered 
^hat  the  recovery  should  pass  as  to  all  the  parties,  except 
Ann  Knight  J  and  that  her  name  should  be  strode  out  of 
the  several  writs  and  process. 


MUCKLOW   V.    May.  Feh.\0. 

^npHIS  was    an    action   for  money  had   and  received,      If  a  trader 
brought  by  the  assignees  of  Roylandj  a  bankrupt,  to  f,!dCT*o*be  de- 

recover  back  a  sum  of  money  which  had  been  paid  in  ni«d,  and  is  d*. 

.  .     Died  to  a  ere- 

discharge  of  a  bill  drawn  by  him  on  the  8th  of  February.  ditor,it  is  a  be- 

Upon  the  trial  of  this  cause  at  the  sittings  after  last  Mi-  hoo^tlioii^ 

chaelmas  term,  before  Mansfield  C.  J.,  a  witness  who  overtS^to^ 

was  a  nurse  in  Roylan^s  family  stated  that  on  the  9th  of  andsayshewas 
Ti  .  I  .  1        J  ,         notafiraidof 

rebruary  her  master  gave  her  a  geceral  order  to  deny  inm. 

him.     JEyre,  a  creditor,  called  on  that  day,  and  enquired 

for  Roy  land;  the  witness  told  him  he  was  not  at  home, 

but  would  be  there  soon.     The  witness  could  not  at  the 

time  of  the  trial  positively  sajr  whether  Rowland  was  at 

that  tioEie  at  home  or  not.    Eyre  left  word  that  he  wanted 

to  see  him,  and  went  to  a  public  house  at  a  small  distance^ 

where  in  two  minutes  Roy  land  cane  to  him.      Eyre 

asked  *'  why  he  denied  himself?  he  need  not  be  afraid  of 

*'  htm:"  to  which  Rowland  answered, ''1  am   not  afraid 

''  of  you;  but  I  am  afraid  of  Hill."    HiU  held  a  bill 

against  him.     Another  witness  stated;  that  he  had  ac- 

K  k  £  companied 
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1809.  companie^  Eyre  to  the  bouse  of  Royland  five  or  six  dayi 
previous  to  the  9th,  at  which  time  the  same  nurse  denied 
him.  Mansfield  C,  J.  thought,  that  to  constitute  an  act 
of  bankruptcy,  there  must  be  a  denial  with  a  view  to  de« 
lay  the  particular  creditor  who  called ;  that  in  this  case 
there  was  indeed  an  order  for  a  general  denial,  but  that 
Royland  had  clearly  no  intention  to  delay  Eyre,  and  he 
therefore  directed  a  nonsuit. 

Shepherd  Seijt.  having  obtained  a  rule  nisi  to  set  aside 
the  nonsuit,  and  have  a  new  trial,  upon  the  ground 
that  an  act  of  bankruptcy  had  been  sufficiently  proved. 

Best  and  Vaughan  Serjts.  now  shewed  caused  They 
contended  that  it  was  not  only  necessai^  that  the  Plain-  ' 
tiff  should  be  denied,  but  that  he  should  be  denied' by 
some  Qpe  to  whom  he  liad  given  authority  to  deny  him. 
If  any  weight  is  due  to  the  testimony  of  the  witness  who 
stated  that  Eyre  called  and  was  denied  before  the  9th, 
yet  there  certainly  was  no  proof  of  any  authority  given 
to  the  nurse  before  that  time.  They  admitted,  that  if  a 
general  order  to  deny  had  been  given  before  the  9th,  and 
Eyre  had  been  denied  in  consequence,  it  would  have  been 
a  complete  act  of  bankruptcy.  But  this  cannot  truly  be 
said  (o  amount  to  a  denial,  on  account  of  the  qualifica- 
tion'which  was  added,  that  he  would  be  at  home  in  a 
few  minutes.  It  did  not  even  appear  that  Royland  .was 
in  the  house  at  the  time  of  the  denial ;  or  if  he  was,  be 
was  denied  to  Eyre  by  mistake.  This  was  at  most  an 
equivocal  act,  and  it  is  explained  by  the  circumstance  of 
Royland  immediately  going  to  Eyre.  In  the  case  of  CoU 
kett  V.  Freeman^  2  T.  J2.  59*  which  is  a  very  strong  deci- 
sion upon  this  subject,  it  is  admitted  that  an  equivocal 
act  may  be  explained.  In  the  case  of  Garrett  v.  Moule, 
&  T.  R.  575.  where  a  trader  had  concealed  himself  with  bis 

account 
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accoant  books   in   his  garret,  and  a   creditor  called,  and  1809- 

asked  his  wife  for  money,  but  did  not  enquire  for  the  tra- 
der himself,  it  was  held  no  act  of  bankruptcy.  It  has  never 
yet  been  determined  that  such  a  transaction  as  this  is  an 
act  of  bankruptcy. 

Shepherd  Serjt.  in  support  of  the  rule.  A  general  or- 
der was  given  to  deny  the  bankrupt  to  all  creditors  :  a  par- 
ticular creditor  called,  and  was  denied ;  and  though  the 
bankrupt  would  not  bave  been  denied  to  that  creditor,  if  he 
be  had  recollected  him,  yet  as  he  was  denied  to  him, 
there  was  sufficient  evidence  of  a  general  beginning  to 
keep  house,  in  order  to  delay  his^  creditors,  inasmuch  as 
that  particular  creditor  was  thereby  delayed.  The  act 
of  bankruptcy  once  complete,  cannot  be  purged  in  this 
case,  any  more  than  that  mentioned  by  Buller  J.  in  Col-- 
kett  v.  Freeman ;  there  the  trader  did  mean  to  be  denied, 
but  did  not  know  that  in  law  he  was  committing  an  act 
of  bankruptcy.  An  equivocal  act  is,  when  it  is  ambigu- 
ous fojr  what  purpose  the  denial  is  given  ;  as  if  a  man 
were  employed  in  dressing  himself,  or  at  his  meals  ;  that 
may  be  explained ;  but  here  it  is  clear  that  there  M'as  a 
general  order  to  deny  for  the  purpose  of  delaying  his 
creditors,  and  a  subsequent  partial  revocation  of  the  ge- 
neral order.  But  the  bankrupt  is  bound  by  what  he  has 
once  uttered.  If  not,  within  what  time  may  the  original 
order  be  revoked  i  If  it  might  be  revoked  within  two 
minutes,  why  might  it  not  be*  within  seven  hours  ?  If  he 
had  followed  the  creditor,  and  overtaken  him  within  a 
few  yards  of  the  house,  if  he  had  even  been  within  bear* 
ing  of  the  denial,  and  had  exclaimed, ''  1  am  at  home,'' 
it  would  have  been  too  late.  If  this  should  not  be  deemed 
an  act  of  bankruptcy,  it  will  give  traders  an  opportunity 
to  play  with  acts  of  bankruptcy,  for  they  will  give  orders 
to  be  generally  denied,  and  will  call  back  such  of  the 

K  k  3  creditors 
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180!).  creditors  that  come,  of  whom  they  are  not  afraid,  stitl 
availing  themselves  against  others  of  (he  protection  wliich 
they  derive  from  the  general  denial. 

Mansfield  C«  J.  It  is  difficult  to  draw  the  line  be- 
tween two  minutes  and  two  hours.  .  But  here  it  was 
never  left  to  the  jury  to  say  whether  the  denial  was  on 
the  9th,  or  on  the  preceding  Thursday  on  which  the  other 
witness  who'  accompanied  Eyre  stated  the  occurrence  to 
have  taken  place*  The  Court  is  therefore  of  opinion 
that  there  ought  to  be  a  new  trial  in  order  to  identify 
the  day,  and  that  no  other  evidence  should  be  given  but 
such  as  relates  to  that  point. 

Rule  absolute,  (a) 


(a)  This  case  was  again  tried  at  the  sittings  in  7Vi* 
nity  term  last  before  Mansfield  C.  J.,  when  it  appeared 
tliat  the  general  order  preceded  the  denial,  and  that  both 
witnesses  clearly  alluded  to  the  same  transaction ;  and 
the  jury  believing  the  witness  w(io  fixed  it  either  to  the 
4th  or  the  5th  of  February^  found  a  verdict  for  die 
Plaintiffs. 

1809.  Best  Serjt.  in  the  same  term  moved  for  a  new  trial. 


Junfi  19. 


upon  the  ground  that  this  was  no  act  of  bankruptcy,  for 
the  reasods  abov^  assigned. 

Mansfield  C.  J.  On  a  former  occasion  the  Court 
was  of  opinion  that  this  was  an  act  of  bankruptcy.  The 
bankrupt  in  effect  admitted  that  he  was  at  home  at  the 
time,  for  when  fyre  taxed  him  with  it,  he  did  not  deny 
it ;  he  only  said, "  I  was  afraid  of  HilV  This  was  a 
general  order  to  deny  to  all  creditors,  without  any  ex« 
ception  of  Eyre.    If  he  had  said^  ^'  deny  me  to  others, 

«  but 
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''  but  do  not  deny  me  to  Eyre^  it  might  have  been  dif-  I8O9. 

ferent.  Suppose  he  had  not  gone  over  to  the  public 
house  to  EyrCf  M'ould  not  there  have  been  a  clear  act 
of  bankruptcy  ?  And  if  so^  how  could  his  going  thither 
purge  it? 

Heath  J.  He  was  challenged  with  being  at  home 
and  does  not  deny  it,  but  accounts  for  it,  by  assigning 
the  reason. 

Lawrence  J.  When  a  person  gives  a  general  order, 
you  must  collect  what  was  hb  intention  at  the  time  of 
giving  that  order.  It  b  not  enough  to  say,  that  if  he 
afterwards  recollects  that  he  may  trust  a  particular  per- 
son, he  has  therefore  committed  no  act  of  bankniptcj. 
That  does  not  alter  the  original  order.  If  there  had 
f  been  any  limitation  of  the  order  given  to  the  woman,  it 
might  be  different. 

Chambre  J.  It  makes  no  difference,  in  my  opinion, 
that  after  the  banknipt  was  denied,  he  came  to  Eyre 
and  said,  '^  if  I  had  recollected  you,  I  should  have  ex- 
*'  cepted  you  out  of  the  general  order.''  It  n  egualty 
a  beginning  to  keep  house. 

The  Court  refused  to  grant  the  Rule. 
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Feb.  u.      Brett,  Demandant      Smith,  Tenant.      Ho^ 
NEYwooD  Bart.  Vouchee. 

me^d^d^b^in!"  (J^'^YTON  Serjt.  had  upon  a  former  day  moved  that 
Mrtingarent-  this  recovery  might  be   amended    by  inserting  the 

had  long  been    words,   ''  and  the  annual  rent  of   two   hundred  pounds 
ni^S«<lintbe    *^*"'"g  O"*  ^f  ^^^  sc'*®  ©f   the  late  monastery  of  Wesi 
Und  by  nmty     Mailing,  and  put  of  the  manor  of  West  Mailing,  EwelU 
East  Mailing,  and  other  lands,''  upon  payment  of  the 
additional  fine,  if  any,  at  the  alienation  office,  and  all  other 
usual  and  customary  fines.     The  circumstances  were, 
that  this  rent-charge    had  been    purchased   150    years 
since  by  Isaac  Honeywood,  out  of  whose  lands  it  issued, 
and  appeared  to  have  b6en  conveyed  to  a  trustee  for 
him :  but  it  had  been  treated    in    subsequent   convey- 
ances and  dispositions  of  the  property,  as   being  merged 
by  unity  of  possession.    The  vouchee  had  recently  suffer- 
ed a  recovery  of  the  lands  out  of  which  it  issued,  without 
making  any  mention  of  this  rent.    And  the  conveyancer 
who  examined  the  title,  had  objected  that  this  rent  did 
not  pass  by  the  recovery.    The  deed  to  make  a  tenant  to 
the  precipe  was  sufficiently  comprehensive  to  include  this, 
as  it  conveyed  "  all  the  manors,  tenements,  hereditaments, 
and  real  estate  whatsoever,  of  which  the  vouchee  was  seis« 
ed  in  tail,  or  for  any  other  estate,"   and  it  was  sworn  that 
if  this  rent  was  not  merged,  he  was  seised  of  an  estate  tail   , 
in  it. 

The  Court  took  time  to  consider,  and  upon  this  day. 

Permitted  the  amcudment. 
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1809. 


Greaves  v.  Stokes.  Ftb.  n. 

CfHEPiJERD  Seijt.  bad  obtained,  on  behalf  of  the     If  a  Plaintiff 
Defendant,  a  rule  nisi  to  set  aside  the  writ  of  trespass  ^nt^h^t'o^ 
guare   clamm  fregit,    and   the  subsequent  proceedings  oftheconmry, 
thereupon,  and  to  restore  the  issues  which  had  been  le-  tracted  here  by 
vied  under  a   distringas  issued  while  the  Defendant  was  ab8eiice,'wid 
abroad,  and  out  of  the  jurisdiction  of  the  Court,  and  that  ^^^  ^\j^^ 
the. Plaintiff  might  pay  the  costs  of  the  application.     He  Court  will  or- 
had   moved    this   upon  an  affidavit  of  the   Defendant's  to  be  restored^ 
wife,  that  the  Defendant,  who  was  the  captain's  steward  JJ^t  wriu**^ 
on  board  an  East  Indiaman,  had  sailed  for  the  East  Indies 
nine  months  before,  and  was  expected  to  return  in  a  few 
..months,  and   that  the  Plaintiff  knew  him  to  be  absent 
from  the  kingdom,   when  he  gave  the  deponent  credit 
for  the  goods  which  were  the  subject  of  the  action,  and 
when  he  caused  the  process  to  be  issued. 


Best  Seijt.  now  shewed  cause.  The  circumstance  of 
the  Defendant's  being  out  of  the  realm  is  no  ground  to 
set  aside  the  writ,  which  is  the  commencement  of  the 
action ;  nor  otight  it  to  affect  the  distringas,  sued  out  in 
order  to  compel  an  appearance,  which  the  same  persons 
who  now  apply  might  with  equal  ease  have  entered  for 
the  Defendant.  The  summons  was  served  at  the  De- 
fendant's dwelling-house,  and  in  the  case  of  Staines  v. 
Johannoty  1  Bos.  S^  Pull.  200.  the  Court  held  that  was 
sufficient  service  in  the  Defendant's  absence,  to  warrant 
the  distringas  and  levy.  In  3  Bos.  4*  -PwW.  254.  Morley  v. 
Strombonif  the  Court  sanctioned  a  distress  made  upon 
partnership  property  to  compel  the  appearance  of  two  of 
the  partners  who  were  abroad.  Where  personal  service 
is  not  necessary,  as  in  thb  mode  of  proceeding,  it  is  not 

irregular 
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I8O9.  irregular  to  proceed  in  the  Defendant's  absence  from  the 

kingdom :  this  is  less  oppressive  than  the  proceeding  to 
outlawry  under  the  same  circumstances,  which  it  is  in 
every  day's  practice  to  do.  [Lawrence  J.  If  I  am  not 
mistaken,  I  have  seen  precedents  of  actioas  against  per- 
^  sous  for  outlawing  those  whom  tbejp  knew  to  be  out  of 
the  country.  It  is  a  practice  contrary  to  all  priciples  of 
justice.  The  outlawry  too  may  be  reversed  at  any  tiaM 
when  the  Defendant  comes  in.] 

Shepherd  Serjt.  contri.  The  process  by  diiiringas  may 
not  be  improper  where  it  is  not  known  at  the  tiaM  of  the 
'  commencement  of  the  suit,  tliat  the  Defendant  is  out  of 
tlie  country:  but  here,  not  only  is  that  clearly  awom  lo^ 
but  it  also  appears  that  the  debt  was  contracted  in  his 
absence,  and  without  his  knowIe(%e;  and  before  he  re* 
turns  this  process  by  dhtringtu  may  consume  all  his  pro- 
perty. The  case  first  cited  is  distinguishable,  because 
the  Defendant  had  given  a  bail-bond ;  but  perhaps  that 
case  might  be  fitly  reconsidered.  In  the  other  case,  the  part- 
ner, residing  at  home  was  the  representative  of  the  whole 
I10US6. 

Mansfield  C.J.  The  credit  having  been  given  to 
the  wife  after  tiie  husband's  departure  renders  this  a 
case  of  peculiar  hardship,  but  it  must  not  be  understood 
that  the  Court  lays  down  a  general  rule^  that  a  man 
leaving  at  his  departure  debts  in  this  country,  and  effects 
also,  the  creditor  may  not  in  some  cases  distrain;  but 
that  is  not  the  case  here.  And  although  the  wife  might 
perhaps  appear  for  her  husband  in  this  case,  the  action 
might  in  another  case  be  brought  to  recover  a  debt  which 
she  was  unacquainted  with.  This  process  is  ruinous  to 
these  poor  persons.  The  distringas  therefore  must  be.  set 
aside,  and  the  goods  restored.    It  does  not  appear  bow 

the 
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the  quart  clausum  frtpt  can  be  prejudicial  to  the  Defend-        1809. 
ant ;  therefore  that  may  stand.     And  as  this  practice  has 
prevailed,  the  Court  will  not  grant  costs. 

Rule  absolute  to  set  aside  the  writ  of 
distringas,  and  to  return  the  issues 
which  had  been  levied. 


F 


GURNEY  V.  HaRDENBERG.  Pd,.  u. 

'AUGHjiN  Serjt.  had  obtained  in  this  instance  a     a  Plaintiff 


rule  similar  to  that  stated  in  the  preceding:  case,  ^ho  did  not 
rm       r\  r      1  «•  Of  know  at  the 

Tlie  Defendant  was^  at  the  time  of  the  process,  detained  time  of  givim^ 

a  prisoner  in  Paris ;  he  had  during  his  confinement  car^  Sie  Defendant 

ried  ou  trade  in  London  by  the  agency   of  his  wife,  to  J'^*^"^  of  the 

whom  he  had  sent  a  general  power  of  attorney ;  and  the  proceed,  not- 

debt  was  contracted  by  her;  but  she  died  about  seven  his  absence^ td 

months  before  this  application,  which  was  made  by  the  p^J^^ee  V^ 

Defendant's  sister,  who  had  lived  with  the  wife ;  she  had  diainngtu. 

'  So,  if  the 

no  power  of  attorney.  Defendant,  re- 

siding abroad, 
carries  on 
Best  Serjt.  shewed  cause.    It  does  not  appear  that  the  ^J^  "» ^H- 

Plaintiff  knew  at  the  time  of  the  levy,  that  the  Defendant 
-was  abroad.  Tlie  person  who  conducts  his  trade  and 
obtains  credit  for  him  in  England  may  enter  an  appear- 
ance for  him. 


Vaughan  in  support  of  the  rule.  The  Plaintiff  does 
not  deny  his  belief,  but  only  his  knowledge  of  the  De- 
fendant's absence.  This  certainly  amounts  to  the  gene* 
ral  question,  which  was  discussed  in  the  cases  of  Staines 
V.  Johannotj  and  Webster  v.  Macnamara,  Trin.  32  Geo.  3. 
Imp,  Pract.  C.  B.  4  Ed.  619-  The  process  by  distress 
is  founded  upon  the   supposition  that  the  Defendant  is 

guilty 


Haruenbero* 
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1809.  '  guilty  of  a  comtempt  of  the  summons  of  this  court.  But 
^^^T^^^^^  how  can  it  be  properly  said  that  a  person  is  in  contempt, 
when  the  summons  never  reaches  him.  It  cannot  be 
permitted  that  service  of  a  summons  at  a  Defendant's 
last  place  of  abode  shall  enable  a  Plaintiff  to  take  from 
him  all  that  he  has  in  the  world :  thb  is  a  dangerous 
power,  for  no  affidavit  of  debt  is  necessary,  and  a  profli- 
gate man  may  abuse  the  process  of  the  court  to  any 
eiitent. 

Mansfield  C.  J.  What  is  the  creditor  to  do  if  he 
cannot  use  this  process  ?  The  Defendant  carries  on  trade 
in  this  country,  although  he  is  absent,  and  the  persons 
who  supply  the  materials  for  his  trade,  and  by  means  of 
which  he  makes  his  profit,  cannot  without  this  method 
obtain  payment  for  a  single  article.  It  is  the  Defend- 
ant's own  laches  that  he  has  not  an  attorney  empowered 
to  act  for  him  in  this  country  :  upon  the  decease  of  the 
former,  he  ought  instantly  to  have  appointed  another. 
Many  traders  who  do  not  reside  in  England  have  houses 
of  trade  here,  conducted  by  agents,  who  cannot  be  sued ; 
there  is  therefore  no  other  method  than  this  of  compelling 
them  to  pay  their  debts.  The  present  is  as  fair  a  case  as 
can  be  imagined  for  using  the  process,  if  this  abominable 
practice  be  allowed  to  subsist ;  and  we  must  eitlier  say 
there  can  be  no  process  against  any  man  who  is  out  of  tha 
realm^  or  sanction  it,  in  the  present  instance. 

Heath  J.  If  the  D^endant  carries  on  trade  in  Eng' 
land,  it  is  the  same  thing  as  if  he  were  resident  here. 

ChambreJ.  It  is  strange  that  such  a  practice  should 
have  so  long  prevailed  in  this  court,  since  however  it  is 
established,  it  must  prevail  now,  but  it  it  appears  to  me  re- 
pugnant to  the  principled  of  law  and  the  principles  of 
justice.     The  same  thing  is  law  and  justice  in  this  court, 

which 
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which  is  in  others  :  there,  if  the  Defendant  is  abroad,  the        1809. 
Plaintiff  niust  proceed  to  outlawry  against  him,  and  when    v^^^v^^^ 
he  conies  home,  he  may  reverse  the  outlawry  and  have  his  r. 

goods  restored,  HARDE«BkRo. 

The  Court  ordered  that  the  sum  of  51/.  which  had  been 
levied  should  be  impounded  till  the  next  term,  in  order 
that  no  further  distringas  might  be  necessary,  and 

Discharged  the  Rule. 


The  King  t;.  The  late  Sheriff  of  London.    In      ^^-  ^ 
Case  of  Jones  v.  Broadknight. 


A  LLIISG  HAM,  a  sheriff's  officer,  arrested  the  De-      The  Plain- 
fendant,    who    paid    him   money   to  discharge  (he  ^SL^^^^eshi. 
debt  and  costs.     No  bail-bond  was  taken.     On  the  19th  nff"*  officer, 
of  November,  the  Plaintiff  obtained  a  rule  for  an  attach-  force  ao  at- 
ment,  which  he  sued  out,  returnable  on  the  24th,  but  ^^Tui!^ 
did  not  then  serve  it.     On  tliat  day  the  officer  acknow-  *^*^\^^  ^^ 
Icdged  to  the   Plaintiff's  attorney,  that  he  had  re  ceived  wards  applied 
the  debt  and  costs,  and  repeatedly  promised  payment,  for  the  debt 
upon  which  the  Plaintiff's  attorney  forbore  to  lodge  the  J^ftX^j^^ 
attachment  in  the  sheriff's  office.      On  the  the  3d  of  X)e-  was   not   dis- 
cember  he  applied  to  the  secondaries  to  pay  the  debt  and  indnlgence 
costs,  who  informed  him  that  application  would  be  made  52^^^^ 
to  Allingham's  sureties,  and  upon  his  making  a  second 
application  on  the  £4th  of  January,  the  secondaries  in- 
formed him^  that  they  could  not  recover  against  the  sure, 
ties  of  Allingham  until  the   Court  had  decided  that  the 
sheriff  was  liable  to  the  Plaintiff,  and  they  then,  for  the 
first  time,  said  that  the  Plaintiff  had  done  wrong  in  giv- 
ing credit  to  Allingham,  as  he  had  been  suspended  from 
his  employment  ever  since  the  19th  of  November.     Upon 
this  the     Plaintiff  caused  an  attachment  to  issue;  and 

Shepherd 
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1809. 


The  King 

r. 

The  Sheriff  of 

JLOMDON. 


Shepherd  Serjt.  having  on  a  former  day  obtained  a  rule 
ftist  to  set  it  aside,  upon  the  ground  that  the  Plaintiff,  by 
giving  time  to  the  officer,  had  discharged  the  sheriff  from 
his  liability. 


Best  Serjt.  now  shewed  cause.  There  is  no  pretence 
for  this  application  :  the  Plaintiff  might  in  the  last  term 
have  commenced  an  action  for  an  escape  against  the 
sheriff,  on  account  of  his  neglect  to  take  a  bail  bond; 
and  under  those  circumstances  the  Court  has  always  re- 
fused to  relieve  the  sheriff.  Rex  v.  Sheriff  of  Surrey^  7  T. 
Rep.  239*  He  was  apprised  from  the  beginning  by  the 
rules  that  were  served  on  him  that  tlie  Plaintiff  meaut  to 
resort  to  him :  and  in  no  case  has  the  sheriff  been  re- 
lieved after  notice  of  the  transactions  which  pass  between 
the  Plaintiff  and  the  officer.  The  omission,  of  which  he 
complains,  to  enforce  the  attachment  at  the  eariiest  mo« 
ment,  was  a  favour  to  him :  or  if  there  be  any  laches  in 
this  case,  it  is  for  a  very  few  days  only  ;  and  if  the  sheriff 
should  prevail  in  this  application,  it  will  not  hereafter  be 
safe  to  give  him  a  single  hour's  indulgence.  There  is  no 
case  where  a  less  interval  than  three  or  four  months  has 
been  held  sufficient  to  discharge  the  sheriff.  In  Rex  v. 
P  erring  J  SBos.  &  Pull.  151.,  the  interval  was  from 
the  19th  of  November  to  the  9th  of  March,  and  even  there 
the  Court  would  not  relieve  the  sheriff,  but  upon  his  as- 
signing the  officer's  bond  to  the  Plaintiff,  that  he  might 
proceed  against  the  sureties. 

Shepherd  Serjt.  in  support  of  the  rule.  The  attach- 
ment, which  the  Plaintiff  at  the  desire  of  the  officer  for 
bore  to  enforce,  is  no  notice  to  the  sheriff,  and  this  case 
therefore  comes  within  the  principle  of  that  which  has 
been  cited,  although  the  interval  was  not  so  long. 
From  the  19th  of  November  to  the  3d  of  December  the 
Plaintiff  gave  credit  to  Allingham :  and  having  accommo- 
dated 
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dated  the  sheriff's  officer  with  time,  he  cannot  afterwards        1809. 
wsort  to  the  sheriff.  '^^!^^^ 

r. 

Mansfield  C.  J.  Siace  I  have  sat  in  this  court,  the  Lokdom. 
aheriffy  in  one  or  two  instances,  has  been  held  to  be  dis- 
charged. Bttt  these  have  been  cases  where  the  Plaintiff, 
by  neglecting  to  proceed  against  the  sheriff,  has  given  him 
reason  to  suppose  that  the  matter  was  adjustal  and  set- 
tled, and  where  the  time  has  been  much  longer  than 
from  November  to  March.  But  here  the  officer  having 
taken  uo  baftl4>ood,  receives  the  debt  and  costs,  which 
he  had  no  right  to  do;  the  Plaintiff's  attorney  applies 
to  the  office,  and  all  that  passed  there  was  for  the  benefit 
of  the  sheriff.  He  talks  at  that  time  of  getting  the 
money  from  AllinghamLS  sureties,  not  even  pretending 
that  he  was  discharged. 

Lawrence  J.  Hie  sheriff  ought  to  lay  a  foundation 
for  this  rule,  by  satisfying  the  court  upon  affidavits  that 
be  tvas  prgudiced  by  the  delay :  nothing  of  that  sort  ap« 
pears.     Here  too  the  iatoval  is  only  a  few  days* 

Rule  discharged. 


Day  v.  Edwards.  jv6.  15. 

^JpHIS  action  was  brought  to  recover  the  amount  of     Upon  settin|r 

repairs,  goods,   and  money,  alleged  to  have  been  inquiry,  the  ^ 

done  and  furnished  at  Cozces  by  the  Plaintiff,  who  was  a  ^"Jj  P?'?'*" 

'  '  ted  me  Defen- 

ship-builder  and  agent,  upon  and  for  the  use  of  a  ship  be-  daot  to  pay 

longing  to  the  Defendant,  by  the  order  of  the  captain.  Plaintiff  under 

The  Defendant,  who  resided  in  Monmouthshire,  and  had  ^^'^colte"!.^^^^^ 

not  seen  the  repairs,    knowing  that  something  must  be  the  action  up 

and  ordered 
tliiit  the  Plaintiffs  farther  proceeding  shonld  be  at  the  peril  of  the  sntoeqnent  costs. 

due, 
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I8O9.  clue,  suffered  judgment  by  default.  Upon  the  ezeca- 
tion  of  a  writ  of  inqu'rry  before  the  sheriff,  the  jury 
found  damages  to  the  amount  of  I6OO/.  The  Defendant 
in  the  last  term  obtained  a  rule  nisi  to  have  a  new  writ 
of  inquiry  executed  before  a  judge  of  assize,  upon  the 
ground  that  many  of  the  articles  which  constitued  the 
sum  of  1600/.  were  such  for  which  it  did  not  lie  within 
the  scope  of  the  master's  authority  to  contract  on  behalf 
of  hb  owner;  that  the  Defendant  therefore  was  not 
legally  answerable ;  and  that  rule  was,  upon  discussion, 
mad^  absolute,  with  the  addition  that  the  Defendant 
should  instantly  pay  into  the  hands  of  the  Plaintiff's 
agent  the  sum  of  SOO/.  being  the  amount  to  which  he 
admitted  himself  liable.  Marshall  Serjt.  on  a  former 
day  in  this  term  had  obtained  a  rule  nisi  that  this  sum  of 
SOO/.  might  be  struck  out  of  the  declaration,  and  that 
in  case  the  Plaintiff  would  not  accept  thereof,  with  the 
costs,  in  discharge  of  the  action,  but  should  proceed  for 
further  damages,  he  should  be  liable  to  costs,  unless  he 
should  recover  damages  beyond  the  300/.,  and  also  that 
the  sheriff  might  summon  a  good  jury. 

Shepherd  Serjt.  no^v  shewed  cause.    This  is  a  motion 
prima  impressionis.   The  Defendant  not  having  chosen  to 
plead  and  pay  money  into  court  in  the  proper  season, 
ought  not  to  be  permitted  in  the  present  stage  of  the 
proceedings,    after  a  judgment  by  default,   and  writ  of 
inquiry  executed  and  set  aside,   and  a  rule  obtained  for 
executing  a  fresh  writ  of  inquiry,    to  add  these  new 
terms  to  that  rule,  which  has  been  already  disposed  of; 
or  at  least  if  the  Defendant  wished  to  try  the  merits,  he 
sbould   at    an  earlier  period  have  moved  that  the  in- 
terlocutory judgment  might  be  set  aside,  and  that  .he 
might  be  permitted  to  plead  to  the  action  and  proceed 
to  trial* 

Xenf 
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Len$  and  Marshall  Seijts.  contri.  The  rule  has  merely 
the  same  effect  as  if  the  Defendant  were  permitted  at 
this  moment  to  pay  money  bto  court  in  the  action. 

Mansfield  C.  J.  The  motion  goes  too  far,  because 
it  extends  to  costs  already  due,  which  the  Plaintiff  is 
clearly  entitled  to  retain.  But  since  he  is  in  possession 
of  the  300/.,  and  his  costs  to  the  present  moment,  it  is 
reasonable  that  the  costs  hereafter  to  accrue  should  abide 
the  event  of  the  Plaintiff's  future  success.  With  this 
alteration, 

The  rule  was  made  absolute. 


49S 


1809. 


Dent  v.  Hallifax. 

0NS LOW  Serjt,  had  on  a  former  day  obtained  a  rule 
ffhi  to  discharge  the  Defendant  out  of  custody  as  to  the 
Plaintiff's  suit  in  this  action,  and  to  set  aside  the  interlocu- 
tory  and  final  judgment,  and  the  proceedings  had  thereon, 
for  irregularity,  with  costs.  This  rule  was  obtained  on  affi- 
davits, which  stated  that  the  Defendant  being  in  the  custody 
of  the  sheriff  of  Devon  at  the  Plaintiff's  suit,  in  order  to 
obtain  his  liberty,  procured  a  friend  to  offer  on  his  be- 
half terms  of  accommodation  to  the  Plaintiff's  attorney; 
who  replied,  that  he  being  only  agent  in  the  business, 
could  give  no  decisive  answer,  but  when  he  next  wrote 
to  his  client  he  would  mention  the  offer.  The  Defend* 
ant's  friend  not  receiving  any  subsequent  answer  to  this 
proposal,  caused  Pasmore,  tn  attorney,  to  put  in  bail 
above  for  the  Defendant,  and  to  give  notice  of  justification ; 
but  Paimore  was  no  otherwise  retained  or  concerned  in  the 
cause.  The  Plaintiff's  attorney,  conceiving  from  this 
circumstance  that  Pasmore  was  the  attorney  in  the  cause. 
Vol.  I.  L  I  delivered 


Feb.  15. 

If  a  DefeDd> 
ant  in  costody 
employ  an  at- 
torney merely 
for  the  parpOM 
of  putting  in 
baiL  delivery 
of  declaration 
to  tliat  attor- 
ney is  not  luffi- 
dent. 
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i809«  delivered  to  him  a  declaratioD,  which  he  immediately 
returned,  with  a  letter,  pointing  out  that  this  proceeding 
was  irregular,  and  that  the  declaration  ought  to  have 
been  delivered  to  the  prisoner.  In  consequence  of  the 
Plaintiff's  having  omitted  to  deliver  a  declaration  before 
the  end  of  Ttimiy  term,  the  Defendant  became  super- 
sedeable,  and  caused  application  to  be  made  to  a  Judge  at 
chambers  for  his  discharge.  The  Plaintiff  delivered  a 
declaration  to  the  Defendant  in  custody,  and  after  that 
application  proceeded  to  final  judgment,  and  chaiged 
the  Defendant  in  execution,  who  was  then  detained  in 
the  custody  of  the  sheriff  of  Devon  at  the  suit  of  some 
other  Plaintiff. 

JLtM  Serjt.  shewed  cause.  He  contended  thai  u 
Po^morf  had  given  notice  of  putting  in  bail,  the  delivery 
of  thei  declaration  to  him  was  sufficient :  but 

• 

Tht  Court  held  otherwise,  and  made  the 

Rule  absolute. 

Onslow  in  support  of  the  rule. 
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Roberts  v.  Karr.  reb.iu 

^T^HIS  was  an  action  of  trespass  for  breaking  and  en.      Abuttal  in 

tering  the  PlaintiflTs  close,  and  destroying  his  fence^  sense  inclodet 

and  two  plants  of  ivy,  there  growing.    There  was  also  ^^^  Abiu 

a  count  for  an  injury  done  to  a  wall  of  the  PlaintifF*s  in  tab  are  not  in 
.  .  general  to  h% 

a  diflferent  place,  by  inserting  rafters  into  it.     The  De-  construed 

fendant  pleaded  to  the  first  cause  of  action  several  pleas,  *  ^  ^' 

in  none  of  which  did  he  claim  any  interest  in  the  place  description  of 

where  the  trespass  was  committed,  and  the  only  two  sucb,tliat  if 

pleas  necessary  to  be  mentioned,  were,,  the  fourth,  stat-  ^^Jj^^ 

ing  a  way  of  necessity,  from  a  highway  called  East  Lane,  the  value  of  th« 

over  the  place  in  question  to  the  Defendant's  dwoUing-  mdnce  the  pniw 

house ;  and  the  5  th,  stating  that  a  footway  passed  over  Sicland^on 

the  place  in  question.    The  cause  was  twice  tried  :  first  that  account, 

—  .  the  deed  is  not 

before  fleath  J,  zt  the  Surry  Lammas  assizes  1807,  when  merely  evi- 

the  issues  upon  both  these  pleas  were  found  for  the  Plain-  hSdabuts ac? 

tiff,  and  all  the  other  issues  for  the  Defendant ;  and  again  cording  to  the 

^  T  ■      o  T  detcnpbon, 

before  Lord  Ellenborough  C.J.  at  the  Surry  Lammas  as-  which  may  h% 

sizes   1808,  when  the  first  of  these  issues  was  found  for  contrary  evl 


the  Plaintiff,  but  the  second,  and  the  issue  on   the  last 

count,  for  the  Defendant.    The  facts  which  appeared  amount 4o  a 

in  evidence,  were,  that  Pratt,  being  the  owner  of  a  field,  Sid  a^JJJ^jj 

converted  it  to  building  ground,  and  laid  out  a  street  u  described. 

called  East  Lane,  running  from  east  to  west,  and  another  ^^^^  ^^ 

called  Camden'Street,  passing  out  of  the  former,  and  run-  unequal  widths 

ning  from  south  to  north  :  at  the  angle  formed  by  the  ab^!ttinK  on'a 

intersection  of  the   north  side  of  Easi   Lane  with  the  ^^jj^it 

abutted  in  the 
broadest  part 
on  the  road,  but  in  the  narrofrest  part  a  narrow  strip  of  the  gmntor's  land  intervened 
between  the  road  and  the  premises  granted.  Held  that  the  fp-antor  and  those  clahning 
from  him  were  concluded  trom  preventing  the  gnintee  to  come  out  into  the  road  over 
this  slip  of  land. 

The  Court  will  not  grant  a  new  trial  on  account  of  a  verdict  being  against  evidence, 
where  the  damages  to  be  recovered  would  not  exceed  five.poondi. 

Lis  irestera 
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180g.         western  side  of  Camden-street,  he  built  a  house  the  front 
Roberts        ^^  which  faced  southwards  into  East  Lane  and  subtended 
^  ^'  forty-one  feet  six   inches  of  the  length  of  that  lane :  to 

this  house  was  laidj^  at  the  back  of  it,  a  piece  of  ground 
for  a  garden,  the  entry  to  which  was  through  the  house^ 
and  which  extended  northwards  in  a  diiection  parallel  to 
Camden^gtreetj  and  was  bounded  on  the  eastern  side  by  a 
brick  wall,  not  placed  in  the  continued  line  of  the  eastern 
wall  of  the  house,  but  in  a  line  parallel  to  it,  and  situated 
four  feet  six  inches  further  to  the  westward,  so  that  the 
house  projected  four  feet  six  inches  more  to  the  eastward 
than  the  wall  of  the   garden :  Pratt  erected  a  row  of 
posts  in  the  continued  line  of  the  wall  of  the  house,  four 
feet  six   inches  distant  from  the  wall  of  the  garden.    A 
portion  of  the  garden,  at  the  northern  end,  was  separated 
from  the  residue,  by  a  wall  running  from  east  to  west. 
In  1778  Pratt  conveyed    these  prembes  to  Compignif 
by  a.  lease  and  release,  which   described  them  as  ^'  a 
''  parcel  of  ground  situate  on  the   north    side  of  Ead 
/'  JLanCf  and  abutting  east  on  a  new  road  leading  from 
^'  East  Lane ;  and  containing  in  front,  from  east  to  west, 
''  towards    the  said  lane,    forty-one   feet   six  inches  of 
'^  assize,  little  more  or  less;  and  in  depth  backwards 
'^  from  north  to  south,  one  hundred  and  twenty-one  feet 
*'  of  assize  ;  and  from  east  to  west,  at  the  back  part  there* 
**  of,  thirty-six  feet  nine  inches  of  assize;  and  the  messuage 
^  built   thereon/'   with  a  reference  to  a  plan  annexed; 
'^  together  with   all  ways."    There  was  sufficient  land 
contained  within  the  walls  to  satisfy  this  admeasurement. 
In  1790  Pratt  demised  to  King,  upon  a  building  lease, 
4ome  land  lying   next    beyond    Compigne*s  land  on  the 
uorth,  and  then  open  to  Camden-street,  and  described  it 
as  abutting  and  adjoining  to  the  new  road.    Immediately 
after  he   had  executed  the   lease,  the  parties    made    an 
agreement,  in  consequence   of  which  Pratt    inserted  a 
covenant,  by  which,  in  consideration  of  three  guineas. 
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be  covenanted  that  King  sbopld,  during  his  term,  enjoy  1 8O9. 

the  strip  of  land  lying  under  Compigm^s  wall,  for  the 
length  of  twenty  feet  from  King^n  houseto  the  south- 
ward, and  thereupon  he  particularly  marked  this  ground 
in  the  plan  annexed  to^e  deed,  which  contained  a  de« 
claration  that  all  the  contents  of  the  plan  were  intended 
to  pass  :  and  the  deed  thus  interlined  was  re-executed  and 
the  money  paid.    This  deed  was  not  produced  in  evi« 
dence  till  the  second  trial.     Upon  the  land  thus  demised 
King  erected  a  house,  the  front  of  which  faced  to  Cam* 
den-street,  and  stood  in  a  line  with  Compigne*s  garden 
wall.      Between  thirty  and    forty    other  houses  were 
erected  in  the  same  line,  extending  to  the  northward, 
and  fronting  into  Camdenstreet,  in  front  of  mos^  or 
all  of  which  the  proprietors  inclosed  a  small  court  of  the 
depth  of  four  feet  six  inches.      King  inclosed  in  front 
of  his  own  house  a  similar  court,  and  also  the  piece  of 
ground  granted  him  by  the  interlined  covenant ;   and 
planted  it,  and  kept  it  inclosed  about  eighteen  years.   About 
two  years  before  the  commencement  of  tliis  action,  Com^ 
pigne  demised  to  the  Defendant  that  part  of  his  land 
which  was  divided  from  the  residue  at  the  northern  end ; 
and  the  Defendant  built  a  house  on  it,  fronting  east- 
wards to  Camden-street,  and  opened  a  door  into  that 
street,  through  the  eastern  wall  of  his  iuclosure,  and  in 
order  to  make  the  entrance  to  his  house  over  the  strip 
of  land  which  King  had  inclosed,  and  which  intercepted 
his  access  to  his  house  on  that  side,  he  removed  the  fence 
of  it,  and  committed  the  act  complained  of  in  the  first 
count.     The  premises  were  then  in  the  possession  of  the 
Plaintiff,  undei  a  demise  from  King.     Contradictory  evi- 
dence was  given  as  to  the  question,  whether  the  strip  of 
land  lying  along  under  the  wall  within  the  posts  was  in 
fact  a  foot-way  or  not  i     Some  witnesses  stated  that  it 
was,  and  that  the  posts  erected  by  Pratt  were  placed 
LI   3  ^     there 
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I8O9.  there  to  protect  it  from  the  carriages;  and  -that  persons 
bad  walked  there.  And  a  surveyor  of  the  roads  gave 
evidence  tbatiie  bad  once  caused  the  ground  wijtbhi  tb« 
posts  to  be  pared,  as  being  a  public  foot^way ;  but  on  the 
second  trial  Pratt,  being  duly  released,  stated  that  he 
had  originally  intended  to  reserve  that  space  of  ground 
all  along  under  the  wall  for  the  purpose  of  putting  on  it 
building  materials,  and  had  put  up  the  posts  to  prevent 
nusances;  and  it  was  alfo  proved,  that  in  the  same  year 
in  which  King  built  bis  house,  Compigne,  having  occasion 
to  open  a  door  through  the  eastern  wall  of  his  garden 
into  Camden-street,  asked  and  obtained  of  Pratt  permis* 
sion  to  baye  a  passage  over  this  strip  of  land,  into  tlie 
road :  and  a  door-way  was  accordingly  made.  Bome 
other  witnesses  also  stated  that  this  land  never  waa  a  part 
of  the  highway. 

Ijord  Ellenborough  C.  J.  upon  the  second  trial,  was  of 
opinion,  that  if  Compigne'%  land' had  been  sold  by  Pratt 
expressly  for  the  purpose  of  building  a  house  thereon, 
there  would  have  been  a  way  of  necessity :  but  it  did  not 
appear  that  such  was  the  case :  and  he  therefore  thought 
that  there  was  no  such  way:  for  clearly  a  man  4:ould 
not  by  his  own  act  create  a  way  of  necessity :  the  ques- 
tion therefore  was,  whether  there  was  a  footway  used 
by  the  public  upon  the  strip  of  land  in  question.  Tho 
word  abutting  did  indeed,  in  its  strict  sense,  imply  conti- 
guity ;  but  it  was  not  necessary  that  the  contiguity  diouM 
continue  along  the  whole  length  of  the  land  granted : 
the  eypressi/>n  might  be  explained  by  evidence  of  the 
user  of  the  premises ;  and  as  they  abutted  on  the  road 
for  the  length  of  the  house,  that  satisfied  the  description. 
He  thought  that  if  the  land  had  been  dedicated  to  the 
public,  it  was  equally  the  highway,  whether  the  deed 
mentioned  it  to  be  such  or  not ;  and  if  it  was  not  used 
^  as  a  highway,  the  deed  would  not  make  it  sudi ;  and  be 

instanced 
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instanced  the  green  sward  which  in  many  places  infer-  I8O9. 
▼enes  between  the  highway,  and  fields  which  are  *de« 
scribed  in  deeds  as  abutting  on  the  highway.  He  also 
directed  the  jury  that  the  Plaintiff  wfts  entitled  to 
a  Vierdict  upon  the  last  count  of  the  declaration,  up- 
on the  evidence  given  by  one  witness,  a  surveyor,  who 
gave  his  opinion  that  the  wall  was  damaged  to  the 
'amount  of  four  or  five  pounds,  by  inserting  rafters 
therein* 

Shqfherdmd  Besi,  Seijts.,  for  the  Plaintiff,  in  shewing 
cause  against  the  first  rule  for  a  new  trial,  and  in  support 
of  the  second  rule,  contended,  that  the  deed  was  only 
evidence  of  the  state  of  tfte  land  in  question.  It  waa 
not  therefore  to  be  concluded  between  the  parties^  that 
ibis  land  was  the  new  road,  because  the  balance  of  evi- 
dence was  weighty  in  proof  that  the  land  adjacent  to 
the  garden  wall  in  the  part  where  th^  ,  premises  were 
contracted  to  a  narrower  dimension,  was  not  the  foot- 
path, nor  had  been  dedicated  to  the  public ;  for  it  was 
equally  improbable  that  the  courts  inclosed  in  front  of 
the  houses  for  the  whole  length  of  Camderi'Street  were 
the  public  footway,  which  they  must  be,  if  the  supposed 
path  were  continued  northwards  in  a  right  line,  or 
(which  must  otherwise  be  supposed,)  that  the  footway^ 
which,  when  it  first  leaves  East  Lane,  for  for  a  certain  dis- 
tance passes  on  the  outside  of  the  forty-one  feet  six  inches 
occupied  by  Compignes  house,  should  dien  bend  inwards 
to  the  left,  and  follow  the  recess  of  the  wall  within  the 
posts  for  so  short  a  length  as  thirty  yards,  and  should,  at 
the  end  of  that  space,  be  again  brought  back  to  the  ori- 
ginal line.  But  supposing  that  the  description  in  the 
deed  was  more  than  evidence,,  and  was  of  the  nature  of 
a  grant,  yet  it  was  not  necessary  that,  in  order  to  satisfy 
this  description,  the   land  conveyed   should  abut  on  a 

LI  4  public 
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public  road  for  the  ^hole  length  of  one  hundred  and 
twenty-one  feet:  if  abuttal  did  necessarily  imply  con- 
tiguity,  still  it  was  sufficient  that  any  part  of  the  pre- 
mises abutted :  and  for  a  part  of  the  length,  namely, 
so  far  as  the  side  of  Compigne's  house  extended,  the 
premises  did  in  fact  abut  on  the  road.  Or,  if  the 
deed  must  be  understood  as  asserting  that  every  part 
of  the  length  of  the  prembes  abuts  on  the  road,  yet 
abuttal  did  not  always  and  necessarily  imply  contiguity. 
A  close  may  be  properly  described  as  abutting  on  a  high- 
way, although  the  hard  road  runs  in  the  middle  of  a 
wide  green  sward,  and  that  too  in  cases  where  the  green 
sward  cannot  by  any  implication  be  parcel  of  the  close 
granted,  because  it  does  not  belong  to  the  grantor,  but 
is  parcel  of  the  waste  belonging  to  the  lord  of  the  manor : 
yet  it  is  a  good  description.  Here  too  the  soil  granted 
was,  at  the  time  of  the  sale,  dbtinctly  bounded  by  a  wall, 
which  disaffirms  the  implied  grant  of  the  land  without  the 
wall.  On  the  last  count  al  least  the  Plaintiff  was  clearly 
entitled  to  a  verdict. 


Vaughan  Seijt.,  for  the  Defendant,  in  support  of  the 
first  rule  for  a  new  trial,  and  in  shewing  cause  against 
the  last,  contended  that  Pratt  clearly  must  be  deemed  to 
have  sold  to  Compigne  all  the  land  contiguous  to  Camden 
street  for  the  length  of  121  feet,  except  such  as  was  dedi- 
cated to  the  public  service.  Either  the  land  in  question, 
therefore,  was  included  in  this  grant,  so  that  the  De- 
fendant's land  extends  to  and  abuts  upon  that  which 
the  Plaintiff  contends  to  be  the  highway,  or  the  place 
in  question  is  the  highway,  because  it  is  that  on  wluch  the 
lease  grants  that  the  Defendant's  land  abuts.  When 
Pratt  sold,  he  must  have  contemplated  that  the  land 
would  be  made  use  of  for  building ;  for  the  Defendant's 
land  was  separated  by  a  wall  from  the  southern  part  of 
Compign^s  garden,  even  before  the  sale  to  Compigne  \  so 

that 
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that  it  was  plaioly  intended  for  the  site  of  a  coach-house  1809. 

and  stables,  pr  other  buildings,  to  which  there  could  be 
no  access  for  those  uses,  but  over  the  land  in  question. 
JPratt  therefore  is  bound  by  the  conveyance ;  and  having 
represented  by  his  grant  that  this  ground  was  dedicated 
to  the  public,  he  cannot,  upon  an  after-thought,  re- 
sume it. 

Heath  J.  In  the  course  of  the  first  argyment  ob- 
served, that  abuttals  have  never  been  construed  very 
strictly ;  thus  if  premises  be  described  ad  abutting  on  a 
hou&e  to  the  east,  k  may  be  the  north-east  or  south- 
east. 

Lawrence  J.  observed,  that  the  description  might  be 
an  inducement  to  the  party  to  buy  the  land,  by  causing 
him  to  suppose  that  it  abutted  on  the  new  road  for  the 
whole  length ;  as  between  the  grantor  and  grantee,  there- 
fore, the  soil  in  question  must  be  taken  to  be  dedicated 
to  the  public.  If  a  man  buys  a  piece  of  ground  described 
as  abutting  upon  a  road,  does  he  not  contemplate  the 
right  of  coming  out  into  the  road  through  any  part  of  the 
premises  ? 

Mansfield  C.  J.  observed,  that  there  was  no  wall  to 
define  the  boundary  of  the  land  granted  to  JKi/ig,  yet  in 
both  deeds  the  description  was  the  same,  with  the  mere 
addition  of  the  word  *'  adjoining,^  as  well  as  abutting. 

Cur.  adv.  vult. 

Mansfield  C.  J.  now  expressed  the  opinion  of  the 
Court. 

In  the  former  instance  we  granted  a  new  trial,  be- 
cause we  thought  it  ought  to  appeaf  bow  these  conflict- 
ing 
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180g.  ing  rights  stood  upon  the  deeds  on  both  sides,  for  upon 
them  the  rights  of  the  parties  depend.  To  judge  b;  them 
only,  there  could  be  no  doubt.  But  parol  evidence  was  in- 
troduced to  prove  that  the  ground  in  question  never  wu 
the  highway.  Pratt,  however,  the  grantor,  was  himself  the 
prmcipal,  though  not  quite  the  only  witness,  who  stated 
this.  And  although  releases  were  executed  which  ren- 
dered him  competentji  yet  he  surely  came  under  such  a 
bias  as  must  render  his  evidence  very  doubtful  of  credit 
He  states  that  he  always  intended  to  reserve  a  piece  of 
ground  between  the  wall  and  the  street  to  put  scantlings 
and  mortar  on.  That  is  an  odd  reason,  but  it  is  sull 
more  singular,  that,  he  having  the  intention  to  reserve 
this  piece  of  ground  four  feet  wide  between  the  wall 
and  the  street,  should,  in  his  lease  to  Compigni,  describe 
the  premises  as  forty-one  feet  six  inches  wide  at  the  one 
end,  and  thirty-six  feet  nine  inches  wide  at  the  other 
end,  abutting  on  the  road  or  street.  When  a  jgrantor 
uses  the  particularity  of  desjcribing  land  by  feet  and 
inches,  is  it  not  probable  that  he  would  describe  it  as 
abutting  on  this  piece  of  ground  if  he  had  intended  to 
reserve  it?  This  is  very  dissimilar  to  the  case  put  of  a 
conveyance  of  a  field  described  to  abut  on  the  road, 
made  by  a  man  who  was  not  owner  of  the  soil  between 
the  field  and  the  road,  as  Pratt  was  here :  it  is  true  that 
many  premises  may  be  described  as  abutting  on  a  road, 
although  they  abut  on  grass  land  lying  between  the  fence 
of  the  close  and  the  road  ;  but  all  that  space  of  land  wu 
(he  road  before  turnpikes  came  into  use,  and  in  common 
parlance  it  is  still  called  the  road :  and  I  should  much 
doubt,  in  a  case  where  the  lord  of  a  manor  should  grant 
land  by  such  a  description,  whether  he  could  hinder  the 
grantee  from  coming  out  of  his  close  over  that  grass  land 
to  the  road.  [  cannot  help  thinking,  from  the  difference 
which  subsists  in  the  two  leases  of  the  word  '^  adjoin- 

"ing," 
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ing/*  which  is  tdded  in  the  one,  and  the  grant  to  King         1809. 
of  this  fore«court  made  by  the  interlined  covenant,  that 
Pratt  about  that  time  first  conceived  the  idea  of  reser/- 
ing  this  piece  of  land.     It  is  true  that  Compigne  asked 
permission  to  make  a  door-way  througli  his  wall  to  pass 
over  this  strip  of  ground  to  the  road :  but  that  was  at  a 
very  early  period  in  the  formation  of  tbb  street ;  and  as 
he  asked  this  permission,  not  having  his  lease  in  his  hand 
to  see  what  his  rights  were,  this  does  not  vgy  much 
bear  upon  the  case.    As  to  the  fence  erected  by  King^ 
one  of  the  witnesses  spoke  of  the  use  of  it,  ^hich  was 
to  prevent  persons  from  committing  any  nusance  close  to 
the  Plaintiff's  house.     But  if  a  fence  had  been  erected 
by  the  Plaintiff  for  that  purpose  on  the  soil  of  another,  it 
would  have  been  a  very  illnatured  thing  to  have  cut  down 
that  bar,  and  say  th^t  persons  should  commit  nusances 
close  to  his  house  :  so  that  the  circumstance  of  thb  fence 
affords  very  slight  evidence  of  exclusive  possession.    As 
to  the  posts,  they  were  of  very  little  importance;  for 
some  witnesses  said  they  were  intended  to  keep  off  the 
carriages,  and  a  road  surveyor  proved  that  he  had  pared 
the  ground  between  the  posts  and  the  wall.     But  sup- 
posing that  Pratty  which  I  do  not  believe,  had  in  his 
mind  the  intent  to  reserve  this  land,  he  could  not  con- 
sistently with  what  appears  upon  the  face  of  these  deeds, 
prevent  the  Defendant  from  opening  his  door  into  the 
street ;  because  he  has  described  the  Defendant's  land  in 
Lis  lease  as  thirty-six  feet  nine   inches  in  breadth,  and 
abutting  on  the  street.      If  then  he  afterwards  pohibits 
the  Defendant  from  coming  there,  is  it  not  a  sufficient 
answer  to  say,  you  have  told  me  in  your  lease,  *'  this 
land  abuts  on  the  road :"  you  cannot  now  be  allowed  to 
say  that  the  land  on  which  it  abuts  is  not  the  road.    We 
are  therefore  of  opinion  that  the  verdict  is  right.    The 
Judge   M'ho   tried   the  cause  has  intimated  an  opinion, 

though 
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tboogh  not  very  strongly  in    fiivour  of  the  Plaintiff,  bat 
he  rested  it  chiefly   on  the  other  issue   on  which  there 
v^as  evidence  of  the  PlaintiflTs  wvall  having  been  damaged 
to  the  amount  of  five  pounds.    But  as  to  that  issue,  firs^ 
the  Court  will  not  grant  a  new  trial  for  so  trifling  a  sum 
as  five  pounds ;    and  secondly,  it  is  only  a  question  of 
judgment.      No  witness  proved  that  the  house  of  the 
Plaintiff  was  the  worse  for  it,  or  that  any  man  would 
give  five  shillings  the  less  for  the  hou^  on  that  account: 
all  the  jurors  had  a  view  of  the  premises,  and  four  of 
them  were  builders,  and  quit  as  good  judges  as  that  one 
witness,  and  as  likely  to  be  right. 

Rule  dbcbarged* 
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REGULA    GENERALIS. 

TT  IS  ORDERED^  Tbtt  from  and  after  the  first  day  of 
next  EaUer  term,  in  every  action  to  be  commenced  by 
original  writ  of  quare  clausumfregftj  there  shall  be  writ- 
ten or  printed  under  the  summons  to  be  served  by  the 
•heriflTs  officer  on  such  writ,  a  notice  in  the  following 
form;  viz. 

*'  A.B.  [Defendants  name]  You  are  served  with  this 
^'  summons  to  the  intent  that  you  may  by  your 
'^  attorney  appear  in  his  Majesty's  Court  of  Com- 
''  mon  Pleas  at  Westminster  at  the  return  thereof, 
''  being  [^the  day  of  the  month  and  date  of  the 
'*  year,']  in  order  to  your  defence  in  this  action.'* 

And  it  is  further  ordered,  That  upon  every  dis* 
iringas  to  be  issued  in  default  of  the  Defendant's  appear- 
ance to  such  quare  clausumfregit,  there  shall,  at  the  time 
of  the  execution  of  such  distringas,  be  served  by  the  she- 
riff's officer  on  the  Defendant,  if  he  can  be  met  with,  or  if 
not,  left  at  the  dwelling-house  of  the  Defendant,  or  place 
where  such  distringas  shall  be  executed,  a  written  or  print- 
ed notice,  in  the  following  form ;  viz. 

**  In  the  Common  Pleas — Between  il.B.  Plaintiff, 
^'  and  C.  D.  Defendant  [the  names  of  the  parties]. 
**  Take  notice,  that  I  have  this  day  distrained 
**  upon  your  goods  and  chattels  for  the  sum  of 
^'  forty  shillings,  in  consequence  of  your  not 
**  having  appeared  by  your  attorney  in  his  Ma- 
^  jesty's  Court  of  Common  Pleas  at  Westminster 
**  to  a  writ  of  quare  clausum  fre^t,  returnable 
^^  there  on  the  [state  the  date  and  year :]  And 
''  that,    in  default  of  your   so  appearing  to  the 

'^  present 
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I8O9.  "  present  writ  of  distringas  at  the  return  thereof^ 

'^  being  the  [state  and  date  of  the  year]  you  will  be 
''liable  to  be  distrained  upon  for  such  further 
''  sum  as  the  said  Court  shall  be  pleased  to  order. 
*'  Datedi  &c.  [signed  with  the  officer's  noirae.]  To 
''  C.  D.  the  above  named  Defendant. 

J.  Mansfield. 

J.  Heath. 

S.  Lavvrence« 

A.  Chambrb. 


END   OF    HILARY  TERM. 


CASES 

ARGUED    AND    DETERMINED 

IM  THB  I8O9. 

Court  of  COMMON  PLEAS, 

AND 

EXCHEQUER-CHAMBER, 

IK 

Easter  Term, 

In  the  Forty-nioth  Year  of  the  Reign  of  Geobge  III. 


Garnons  v.  Swift.  ArUiA. 

'T^HIS  was  an  action  for  money  paid^  broaght  to  re-     If  two  parts 

cover  a  contribution  to  the  ampunt  of  certain  debts,  mj^  are^re. 

urhich   had   been  jointly  incurred  by  the  Plaintiff  and  P*!^»  ^°' «"« 

Defendanty  during  their  partnership  in  trade,  and  which  ed,  tbe  party 

bad  been  discharged  by  the  Plaintiff  only.     The  Plaintiff  !SS"of  sTe'SSl 

gave  notice  to  the  Defendant  to  produce  in  evidence  at  "i""??**  part 
"         ^  *  may  give  86- 

the  trial  an  agreement  made  in   contemplation  of  a  dis-  condaiy  evi« 

solution  of  the  partnership.     Upon  the  trial  of  the  cause  contents  of  the 
before  Mansfield  C.  J.  at  the  sittings  after  last  Hilary  S£^SS"\rt 
term,   it  appeared  by  the  testimony  of  a  witness,  that  f  ^"»«  «>  no- 
two  parts  of  this  agreement  had  been  dravm  up  and  tbe  stamped" 
executed,  thai  the  counterpart,  duly  stamped,  was  in  the  ^***^ 
possession  of  the  Defendant,   and  that  the  original  had 
been  left  in  the  Plaintiff's  own  possession',  and  had  never 
been  stamped.     The  Defendant  lot  producing  the  part 
in  his  possession^  the  Plaintiff  pretended  the  part  left  in 

hia 


508  CASES  IN  EASTER  TERM 

1809.  '       bis  custody  had  been    lost,    and  gave  in  evidence  the 
draft  of  the  agreement,  and  recovered  a  verdict. 

Best  Seijt.  for  the  Defendant  now  moved  to  set  aside^ 
the  verdict  and  to  enter  a  nonsuit,  upon  two  grounds, 
one  of  which  was,  that  the  Plaintiff  was  not  entitled  to 
read  the  draft,  for  that  the  best  evidence  was  the  ori- 
ginal agreement  ifaielf^  which  the  Plaintiff  had  omitted- 
to  produce. 

Mansfield  C.  J.  Here  was  proof  of  notice  given 
to  the  Defendant  to  produce  the  written  agreement. 
Only  one  part  of  the  agreement  had  been  stamped,  and 
the  part  kept  by  the  Plaintiff  was  not  stamped:  there- 
fore the  question  was,  whether  the  only  stamped  part 
being  left  in  the  defendant's  possession,  and  he  not  pro* 
ducing  it  on  notice,  the  Plaintiff  might  not  giye  the 
Draft  in  evidence.  Suppose  there  had  been  only  one 
part  might  not  he  under  those  circumstances  give  evi* 
dence  of  the  contents?  How  does  it  differ,  though 
there  were  two  parts,  if  only  one  of  them  was  stamped  f 

Heath  J.    There  is  only  one  agreement  here. 

Lawrence  J.  expressed  his  opinion  in  favor  of  the 
verdict  on  another  ground. 

The  Court  refused  the  application* 


JSote,  It  did  not  appear  whether  it  was  in  the  Plain- 
tiff's  power  to  make  his  part  of  the  contract  evi* 
dence  by  getting  it  stamped  upon  payment  of  the 
duty  and  a  penalty  of  10/.,  nor  was  that  point 
urg«d.  f 
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Payne  v.  Deaklb.  -4i»run. 

rpHIS  cause  bad  been  referred  by  an  order  of  nisi  prius,     If  an  arbi- 
80  as  the  arbitrator  should  make  hb  &ward  on  or  be-  erto  enlar^^* 
fore  the  first  day  of  August  then  next,  or  on  or  before  ^^^JJ^u^' 
any  other  day  to  which  he  should  enlarge  the  time  for  award  to  any 
making  his  award.     The  arbitrator  on  the  23d  of  July  my  enlarge  it 
enlarged  the  time  till  the  last  day  of  Michaelmas  term^  oncc.^^ 
and  on  the  24th  day  of  November  he  again  enlarged  it 
till  the  last  day  of  Hilary  term.    After  making  the  second 
enlargement  he  published  his  award,  in  which  he  recited 
tliat  the  time  for  making  his  award  stood  duly  enlarged 
until  the  last  day  of  Hilary  term. 

Best  Seijt.  now  moved  to  set  aside  this  award,  upon 
the  ground  that  the  aibitrator  having  once  enlarged  the 
time,  he  had  no  authority  again  to  enlarge  it,  but  his 
power  was  at  an  end.  The  power  was  only  to  enlarge 
to  any  other  day,  not  other  days.  He  admitted  he  could 
find  no  case  on  the  subject  where  this  had  been  so  decid- 
ed. 

Mansfield  C«  J.  The  sense  of  the  condition  is,  that 
the  arbitrator  shall  have  sufficient  time  to  make  his  award, 
and  that  if  he  cannot  make  it  by  the  day  named,  he  is  to 
make  it  any  time  that  he  pleases  ;  and  whether  he  names 
the  ultimate  day  at  once,  or  at  a  subsequent  time,  is  imma« 
terial. 

The  other  Judges  concurring,  the 

Rule  was  refused.. 


Vol.  L  Mm 
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1800. 


game. 


Apram.  Talbot  v.  Eagle^ 

A  crnnmis-     rpHIS  was  Ml  action  brought  against  the  Defendant  t« 
oftolimt^en,  recover  the  penalty  of  5/.  given  by  the  statute  of  5 

loSSnUi^i^it  ^^^'  ^'  ^^'  ^*  ^'  ^^^  killing  game,  not  being  duly  quali- 
of  a  cotmty,      fied.    Upon  the  trial  of  this  cause  before  Grove  J.  at  the 

4oH  Bot  con-       r.   /*-  «         .  .      ^   ^      ,  1  •  1- 

fertile  depte  Suffolk  spnng  assizes,  the  Defendant,  to  prove  his  quau- 
^  NorM"the'  fic^tion,  gave  in  evidence  a  commission  signed  by  the 
captMii*8iion  lord  lieutenant  of  the  county  of  Suffolk,  constituting  the 
fied  to  kill  Defendant's  father  the  captain  commandant  of  a  corps  of 
volunteer  infantry,  and  styling  him  an  esquire,  and  also 
the  Gazette  announcing  his  appointment,  and  he  relied  on 
the  St.  44.  G.  3.  c.  54.  s.  2Jd.  >vhich  enacts  that  all  officers 
in  corps  of  volunteers,  having  commissions  from  lieute- 
nants of  counties,  shall  rank  with  the  officers  of  his  ma- 
jesty's regular  forces.  The  jury  found  a  verdict  for  the 
Plaintiff. 

Shepherd  Setjt.  now  moved  to  set  aside  the  verdict  and 
enter  a  nonsuit,  contending  that  the  Defendant's  father 
had  by  this  appointment  been  created  an  esquire.  But  die 
Court  was  clearly  of  opinion  that  the  statute  meant  only 
the  same  military  rank ;  the  lord  lieutenant  of  a  county 
conld  not  confer  honours ;  there  was  no  pretence  to  call 
fhis  gentleman  an  esquire,  and  they 

Refused  the  rule. 
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1809. 
Lee  qui  tarn  v.  Cass. 

AprU  22. 

rpHIS  was  an  action  of  debt  on  the  statute  of  usury.      jf  ^  pcnon 

The  eighth  count  of  the  declaration  stated,  that  upon  Jljco""^  * 

'^        bill,  and  pays  . 
a  certain  corrupt  contract  made  between  the  Defendant  for  it  the  a- 

and  William  Easlon  and  Robert  Easton,  the  Defendant  "  n°ente,  de^ 

unlawfully,   corruptly,  and  usuriously  received   a   large  ^"^"^t?°'^|^ 

sum  of  money,  to  wit,  32L  \6s.  Qd.  over  and  above  the  Andonasahse- 

legal  interest  in   that  belialf,   for  his   forbearance   and  ceives  asurioot 

giving  day  of  payment  to  the  said  William  Boston  and  prctSL'^f  SL 

Robert  Boston  from  the  f22d  day  of  Ausust  1807,  until  a  coming  jpiaran. 

certain  bill  of  exchange   for  a  Jarge  sum  of  money,   to  ceptor,  it  is 

wit,  937/.  105.,    dated  the  2l8t  day  of  August  1807,  dS^on  tht 

payable  in  six  months  after  date,   and  indorsed  by  the  ■""*.  ^*  P^** 

.         .  "^  as  the  som  for* 

said  William  Boston  and  Robert  Boston  to  the  Defendant,  borne. 

became  due  and  payable,  of  another  large  sum  of  money    be  lald'asTor^ 

to  wit,  913/.  125.,  before  that  time,  to  wit,   on  the  said  ^™®  ^*'® 
'  '  '  '  person  who  re- 

22d  day  of  August   1807,  lent  by  the  Defendant  to  the  ceives  the  mo- 
said  William  Boston  and  Robert  Boston.  domes  the  bill 
Upon  the  trial  of  this  cause  before  Mansfield  C.  J .  at  ISp^i^/in*"^^^ 

GuildAollf  it  appeared  in  evidence  that  William  Boston,  tbat  person,  if 

1  1 -11  /.      ^^-»     ,^        snedonthe 

m  order   to  procure  money  upon  a  bill  for  937/*  lOs.,  bill,  might  re- 
drawn by  Bostons  pn  Hi/men^  Cohens  and  Co,   at  six  a^Idnst^t 
months,  and   accepted  by  them,  and  made   payable  to  guarantee. 
Boston's  own  order,   applied    to  the  Defendant  to  dis- 
count it,   who  consented,  upon  condition  that  he  should 
be  permitted  to  guarantee  the  payment  of  the  bill  by  the 
acceptors,  and  should  receive  for  his  guarantee  H^per 
cent,  upon  the  amount  of  the  bill.     Boston  accordingly 
indorsed  the  bill  to  him,  and  the  Defendant  gave  for  it 
a  check  on  his  banker  for  913/.  125.,  having  deducted 
from  the  whole  contents  of  it  the  sum  of  23/.  185.,  being 
the  legal  interest  on  937/.  IO5.   for  six  months.     A  day 
•r  two  afterwards  William  Boston  called  on  the  De- 
Mm  2  fendauf, 


Cass. 
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1809-  fendanti  and  paid  him  in  bank  notes  and  cash  32/.  l6s  6d. 

^^^  for  the  premium  of  the  guaranty.     Easton  stated  in  evi- 

dence that  there  was  no  doubt  of  the  solvency  of  the  ac* 
ceptor,  and  that  the  only  reason  for  the  guaranty  was,  that 
the  Defendant  would  not  discount  the  bill  on  any  other 
terms.  The  jury  considering  this  to  be  a  shift  of  the  De* 
fendant  to  obtain  a  higher  rate  of  interest  than  5  per  cent., 
found  a  verdict  for  the  Plaintiff,  which  having  been  at  first 
entered  upon  a  count,  upon  which  it  could  not  be  sup- 
ported, by  reason  of  a  variance  in  stating  the  date  of  the 
bill,  was  afterwards,  upon  the  motion  of  the  Plaintiff, 
transferred  to  this  count. 

Cockell  Serjt.  for  the  Defendant,  in  the  last  term 
moved  to  set  aside  the  verdict  and  to  enter  a  nonsuit, 
upon  the  ground  that  the  evidence  failed  to  support  the 
verdict  in  two  points.  1.  That  it  could  not  be  said  that 
forbearance  and  day  of 'payment  Was  given  to  Easton^ 
since,  by  reason  of  the  guaranty,  the  liability  of  Easton  to 
the  Defendant  upon  that  bill  was  wholly  determined. 
^.  That  the  sum  forborne  was  incorrectly  stated  to  be 
Old/.  1^.;  for  either  the  sum  forborne  was  the  sum 
of  937/.  10*.,  which  the  Plaintiff  was  to  pay  when  the 
bill  became  due,  or  it  was  880/.  \5$.  6d.,'  the  only  real 
loan  which  remained  to  him  after  he  had  paid  the  dis« 
count  and  guaranty. 

Best  and  Favghan  Serjts.  shewed  cause  instanter.  The 
sum  of  money  lent  and  forborne  in  this  transaction^  was 
the  whole  sum  contained  in  the  bill  diminished  by  the 
discount  only,  for  that  was  the  sum  actually  received 
by  Easton:  That  sum  of  913/.  I^.  was  lent  upon  the 
security  of  a  bill  for  937/.  IO5. ;  the  difference  between 
the  two  sums  is  the  legal  interest  first  paid  for  the  loan 
of  the  lesser  sum.  In  the  case  of  a  common  loan  ad* 
vanced  on  any  other  security,  the  interest  is  paid  at  the 

en4 
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end  of  the  year^  together  Mith  the  loan.    It  is  an  abuse  1809. 

of  terms  to  call  the  loan  937/«  lOj. :  the  sum  kept  back 
for  interest  is  no  part  of  the  sum  lent^  but  is  deducted 
before  it  is  l^nt.  It  is  not  true  that  the  sum  of  937/.  lOs. 
is  forborne  from  the  £2d  of  August  to  the  24th  day  of 
February,  when  the  bill  became  due.  That  sum  was 
never  due  till  the  bill  had  run  out.  At  the  time  of  the 
loan,  the  principal  only  was  due;  the  sum  due  was, 
after  one  day,  the  principal  augmented  by  a  day's  in- 
terest ;  after  two  days,  the  principal  angmeuted  by  two 
day's  interest:  but  the  whole  six  months  interest  were 
not  due  till  the  six  months  had  elapsed.  It  is  not  ne- 
cessary to  state  in  the  count  what  the  principal  augmented 
hy  the  interest  will  amount  to,  but  what  is  the  principal 
debt.  And  it  is  impossible  truly  to  state  that,  otherwise 
than  as  it  is  here  described.  The  fallacy  of  Ihe  De- 
fendant's argument  is,  that  it  confounds  the  amount  of 
tlie  debt  with  the  amount  of  the  security.  If  one  lends 
3500L,  and  takes  a  bond  for  4000/.,  the  security  is  for 
4000/.,  but  the  debt  is  3500/.  only.  Thus  in  the  present 
case,  the  bill  of  937/.  IO5.  is  the  security,  which  brings 
back  to  the  lender  his  principal  forborne,  together  with 
the  interest  on  it,  but  tlie  principal  only  is  the  sum  for- 
borne. The  original  debt  is  the  principal  abstracted 
from  the  interest;  the  security  is  for  the  interest  and 
principal  together,  and  if  it  were  not  sufficient  to  state 
the  principal  alone  as  the  sum  forborne,  it  would  be  ne« 
cessary  to  state  a  different  sum  as  forborne  on  every  suc« 
cessive  day,  namely,  as  it  is  varied  from  day  to  day  by 
the  accession  of  one  day's  interest.  The  greater  sum  of 
937/.  lOi.  was  never  lent  in  this  case,  not  even  colour* 
ably,  llie  check  given  was  for  913/.  12s.  Nor,  se« 
condly,  could  it  be  averred  that  880/.  15s.  Gd,  was  the 
sum  lent ;  for  the  money  paid  for  the  guaranty  was  not 
deducted  at  the  time  of  the  transaction :  the  proof  was, 
tliat  Easion  received  913/.  \2s.,  and  on  a  subsequent  day 
'     M  m  3  paid 
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1809.  paid  the  Defendant  32/.  l6s.6d.    This  evidence  would 

have  completely  disproved  the  allegation,  if  it  had  been 
made.  Thirdly,  m  contending  that  the  forbearance  was 
not  given  to  EastoUf  the  Defendant  treats  this  as  being  a 
real  guaranty,  not  as  a  shift  to  receive  the  usurious  in- 
terest;  but  the  jury  have  disaffirmed  the  existence  of  Ae 
guaranty,  by  finding  that  it  was  merely  a  fraudulent  con- 
trivance. Nor  was  this  a  sale  of  the  bill  by  Boston ;  for 
his  name  is  indorsed  on  it,  which  would  never  have 
been  done,  if  he  had  nqjt  meant  to  make  himself  liable. 
The  allegation,  therefore,  is  proved,  that  Q IS/.  I2s.  had 
been  lent  to  EiUiion,  until  a  bill  for  937/.  lOs.  should  be- 
come due,  and  that  the  Defendant  has  received  a  greater 
sum  than  the  legal  interest  on  the  913/.  125. 

Cockellj  Shepherd,  and  Lens,  Serjts.,  in  support  of  the 
rule.     1.  The  880/.  155.6c/.  only,  was  the  sum  forborne; 
for  so  far  from  the  payment  of  .the  guaranty  and  the  de- 
duction of  the  discount  being  separate  transactions,  the 
jury   founded  their  verdict  on   the   persuasion  that  the 
whole  was  one  transaction,  and  upon  the  remark  of  the 
Lord  Chief  Justice,  that  the  amount  of  the  premium  for 
the  guaranty  was  adjusted  'at  the  time  of  the  loan,  al- 
though, the  payment  was  not  made  till  the  following  day. 
At  least  the  sum   of  913/.  I2s.   was  forborne  for  one 
day  only,  until  the  payment  of  the   32/.  l6s.  6rf.,    but 
from  that  time  forward  the  sum  of  880/.  I5s.  6d.  was 
the  only  sum  forborne  to  the  24th  of  February.  2.  If  this 
be  not  so,  the  middle  sum  could  by  no  possibility  be  the 
sum  forborne,  because  the  jury  have  expressly  found  that 
the  discount  and  guaranty  were  one  transaction,  and  the 
only  akemative  is,    that   the   sum  lent  was  the  whole 
amount  of  the  bill,  without  deducting  the  discount.     If 
a  banker  discounts  a  bill  for  100/.  which  has  a  year  to 
run  before  it  becomes  due,  he  lends  on  it,  not  95/.  but 
100/.  :  .otherwise  he  would  be  guilty  of  usury  in  receiving 

51. 
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bl.  for  the  loan  of  .  95/.  for  a  year.  The  ium  forborne,  I8O9. 
therefore,  is  937/.  lOs.,  and  that  sum  ought  to  have  been 
declared  on ;  for  since  on  the  24th  of  February  the  De- 
fendant would  receive  that  sum  on  the  bill,  it  appeaiB 
reasonable  to  say  that  is  the  sum  forborne ;  because  if  it 
is  not  the  exact  sum  lent,  yet  the  Defendant  certainly 
forbears  to  receive  any  part  of  it  till  that  day.  3«  Tbil 
money  is  not  forborne  to  Boston.  It  b  not  n^efwry  to 
deny  that  a  man  may  commit  usury  by  the«  forbeafaiicf 
to  one  person  of  money  lent  to  another :  but  a  person 
cannot  be  said  to  forbear  and  give  to  another  day  of  pay^ 
ment,  when  that  day  can  never  arrive ;  and  here  the  De^ 
fendant,  after  the  guaranty,  could  never  have  compelle4 
payment  from  Easion^  from  whom  he  had  merely  ptirv 
chased  the  bill.  This  might  have  been  stated  as  a  for* 
bearance  to  any  other  person  whose  name  was  on  thp 
back  of  the  bill,  except  Easton ;  to  him  it  was  no  for« 
bearance ;  because  he  alone,  of  all  the  indorsers  could 
never  be  called  on  to  pay  this  bill.  It  is  not  sufficient 
that  the  jury  find  some  usury  to  have  been  committed,  it 
must  be  the  usury  stated  in  the  declaration  ;  and  without 
abandoning  the  rule  of  pleadmg,  which  requires  the  count 
correctly  to  state  the  sum  forborne,  the  time  for  which, 
and  the  person  to  whom,  it  is  forborne,  tbia  verdict  can- 
not be  supported. 

Cur.  adw.  vuHf 

Mansfield  C.  J.  now  delivered  the  opinion  of  lbf 
Court. 

After  referring  to  the  evidence,  and  stating  the  co^nt 
upon  which  the  verdict  now  stood,  he  observe4,  that 
it  bad  been  objected,  that  the  usury  alleged  had  not 
been  proved  for  three  reasons ;  first,  that  there  wiis  no 
forbearance  to  Easton,  inasmuch  as  the  contract  of  gua* 
ranty  protected  him  from  payment  at  all  events*     But 

M  m  4  tbi% 
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I8O9.         thiB  objection  was  not  well  founded :  for  clearly  there 
was  a  forbearance  till  the  bill  becanie  due  ;  and  the  gm* 
ranty  would  not  protect  Boston  from  the  payment  of  the 
bill  in  the  hands  of  any  other  bolder,  but  would  only  gire 
bim  a  right  to  recover  over  against  the  Defendant.   If 
this  objection  were  yalid|  it  would  give  a  complete  faci- 
lity and  security  to  usury.     The  second  objection  was, 
that  the  sum  stated  to  be  lent  ought   to  be  the  sum  of 
937/.  lOs.  mentioned  in  the  bill.     It  is  true  tfiat  the 
'  common  practice  of  pleading  is  to  declare  on  the  trans- 
action on  both  ways,  as  well  on  the  sum  contained  in  the 
bill,  as  also  on  the  same  sum  diminished  by  the  discouDt 
But  the  various  cases  in  which  the  sum  actually  paid  hii 
been  held  to  be  the  sum  lent,  must  all  be  overthrown,  if 
this  objection  were  to  prevail.    In  Scurty  v.  FreemoMt 
2  Bos.  4r  Pull,  381*  the  declaration  must  necessarily  baie 
been  on  the  sum  which  remained  after   deducting  the 
discount.    The    Court   there  was  clear  diat   the  actual 
sum  lent  was  450/.  only,  not  the  500/.    originally'pro- 
duced,  and  that  so  often  as  the  Defendant  received  ^. 
for  a  year,  he  received  usurious  interest.     There  is  coa- 
sequently  no  ground  for  that  objection.    Another  objec- 
tion, was,  that  if  the  legal  discount  must  be  first  deducted, 
the  premium  of  3i  per  cent,  paid  for  the  guaranty  mmt 
be  deducted  also,  and  that  the  forbearance  was  of  91^. 
1£«.  for  the  first  day  or  two  days,  and  of  that  sum  dimi- 
nished by  the  premium,  for  the   residue  of  the  time:  but 
It  seems  to  us,  that  the  count  b  as  right  as  a  count  can 
be   which  is  stating  a  transaction  such  as  this  actually 
was.     For  in  fact  there  was  no  deduction  made  from 
that  sum  of  913/.  I2s.,  the  whole  of  which  was  paid  to 
Easton ;  and  immediately  after  that  payment  the  transac* 
tion  of  loan  was  as  complete  as  if  the  premium  of  Sipcr 
cent,  had  not  been  paid  till  six  months  or  nine  months 

after- 
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aftenn'ards.  There  is,  tliereforei  no  objection  to  this  ver- 
dict as  supported  by  the  eighth  count  of  the  declaration, 
and  the  rule  nisi  for  a  new  trial  must  consequently  be 

Discharged. 


Brown  v.  Tierney.  jprutt. 

^T^HIS  was  an  action  upon  a  policy  of  insurance,  ef«     Ifashipbe 

fected  upon  the  ship  liobert,  at  and  from  GoUen-  of^^^ 

bureh  to  her  port  of  discharge  in  the  Baltic,  warranted  »«tt««inpoft 
f  r  .  .  ,T  iM-porte,  acap- 

free  of  capture  or  seizure  m  port  or  ports.  Upon  the  trial  turebvan  eoe- 

of  the  cause  at  Guildhall,  at  the  sittings  after  last  Hilary  Sr^S^Til? 

term,  before  Mansfield  C.  J.  it  appeared  tliat  the  vessel  ?^|J^  "n  JiSL 

was  bound  for  Pillaw;  that  there  is  a  harbour  at  Pt7-  outside  of  aa 

harbour   is 
law,  rendered  difficult  of  access  by  a  shifting  bar,  on  notwiUiintke 

which  the  water  is  too  shallow  to  admit  vessels  deeply  ^'*^*"^"'*y* 
laden;  that  without  the  bar,  and  distant  four  or  five 
miles  from  the  custom-house,  is  a  station  called  Pillaw 
Roads,  where  ships  bound  for  Pillaw,  which  draw  much 
water,  usually  bring  to,  and  unload  some  part  of  their 
cargo,  to  lighten  them  sufficiently  for  passing  the  bar. 
The  Robert  came  to  an  anchor  in  Pillaw  Roads,  and  a 
pilot  went  on  board  her  there,  who  would  not  permit 
any  thing  to  be  unloaded  till  the  ship's  papers  had  been 
examined  and  approved  at  the  custom-house.  The  super- 
cargo having  gone  on  shore  with  the  papers  for  this  pur- 
pose, the  vessel,  while  lying  in  the  roads,  was  taken  by  a 
French  privateer.  The  jury  found  a  verdict  for  the  Plain- 
tiff. 

Shepherd  Serjt.  now  moved  for  a  new  trial,  upon  the 
ground  that  the  underwriter  was  discharged  by  the 
warranty :  the  ship  had  arrived  at  the  place  where  she 

was 
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TiCKNCY. 


was  to  begin  unloading,  she  had  reached  her  port  of  dis* 
charge,  and  therefore  must  be  considered  as  being  in  port. 
If  a  place  of  discharge  is  not  to  be  considered  as  a  port, 
many  open  roads,  as  at  Deal^  Hastings,  and  other  places 
must  be  excluded  from  the  denomination  of  a  port.  The 
distance  from  the  custom-house,  at  which  the  ship  lies,  is 
immaterial,  nor  can  it  differ  the  case,  that  the  papers  had 
not  yet  been  approved  at  the  custom-house; 


The  Court  held  that  the  meaning  of  the  warranty  was, 
that  for  whatever  purpose  the  ship  went  into  a  port,  if 
the  enemy  got  down  to  the  port  by  land  and  took  her, 
the  underwriter  in  that  event  should  be  discharged.  But 
in  this  case  the  ship  was  as  much  at  open  sea  as  ever  she 
had  been:  nor  was  it  proved  to  be  ever  the  practice 
wholly  to  discharge  a  ship  in  Pillaw  Roads,  but  only  to 
lighten  her  sufficiently  to  enable  her  to  enter  the  harbour; 
and  they  ^ 

Refused  the  rule. 


April  22. 

Tlie  under- 
taking  to  pve 
material  evi- 
dence, made  to 
retain  the  ve- 
nne,  does  not 
apply  to  col- 
latei-al  issues, 
but  must  be 
confined  to  the 
matters  stated 
in  the  declara- 
tion. 


COCKERELL   \).    ChAMBERLAYNE. 

rpHE  Defendant  in  this  cause  having  moved  to  change 
the  venue  from  Wilts  to  London,  the  Plaintiff  was 
permitted  to  retain  it  on  the  usual  undertaking  to  give 
material  evidence  in  Wilts.  The  Defendant  then 
pleaded  a  tender,  and  the  Plaintiff  replied  a  subsequent 
demand  and  refusal.  Upon  the  trial  of  th^  cause  at 
the  last  Sarum  spring  assizes  before  Chambre  J.  the 
Plaintiff  proved  a  subsequent  demand  and  refusal  in 
luondon,  but  gave  no  evidence  of  any  transaction  arising 
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in  the  county  of  Wilts.      The  jury  found  a  verdict  for  1809. 

the  PUintiff. 

Shepherd  Serjt.,  for  the  Defendant,  now  moved  that 
the  verdict  might  be  set  aside  and  a  nonsuit  entered, 
upon  the  ground  that  the  Plaintiff  had  not  performed 
his  undertaking  to  give  material  evidence  arising  in 
Wilts. 

Mansfield  C.  J;  The  undertaking  clearly  goes  only 
to  what  is  stated  in  the  declaration.  The  motion  to 
change  the  venue  is  made  before  plea  pleaded.  The 
Plaintiff's  undertaking  therefore  must  be  confined  to  the 
matters  alleged  in  the  declaration, 

'  Lawrence  J.  How  is  it  possible  that  before  the 
Defendant  pleads,  the  Plaintiff  should  know  what  he 
means  to  plead  ?  The  Plaintiff  directs  his  undertaking 
only  to  the  case  which  he  states  upon  his  declaration. 
The  Defendant  by  his  plea  has  since  dispensed  with  all 
proof  of  the  original  debt,  for  he  admits  that. 

Chambre  J.  The  plea  of  tender  came  after  the  un- 
dertaking, and  waived  it  by  stating  a  mere  collateral 
fact.  The  Plaintiff  does  not  undertake  to  give  material 
evidence  in  Wilts  on  collateral  issues.  The  Defendant 
should  have  again  moved  to  change  the  venue  after  plea 
pleaded. 

Rule  refused. 
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BuRDON  V.  Browning. 


Jifril  25. 


If  one  party    jDfST  Seijt.  had  in  this  case  obtained  a  rule  fitsi  for 

b^^ii^kted  setting  aside  the  warrant  of  attorney  and  jiu^meBt 

ofperjory  given  to  secure  an  annuity,  which  had  been  granted  bj 
upon  the  tenti-  *       ^  ^      ,  .      ^,  .     .«.         ,    .  •  .  •  i 

iDony  of  the  Defendant  to  the  Plaintiff,  and  the  execuUon  which 

^it^o^Qt  l^ad  bsued,  and  for  restoring  the  money  which  had  beeo 
I^JT^m^lf of  ^®^'«^-  ^  similar  rule  had  been  obtained  in  a  foiner 
that  conviction  term  upon  the  Defendant's  affidavit,  and  had  been  dis- 
I51it.^  »wn«  charged  on  an  affidavit  of  the  Plaintiff.  The  Deftendaat 
tlJlfs^tf^Sc  ^^^  ®*°^  ^*^  time  indicted  the  Plaintiff  for  perjai; 
•ameciiiue.  committed  in  swearing  that  affidavit,  and  upou  his  trial 
Whereacon-  had  himself  given  evidence,  upon  which,  corroborated 
S^U^Sfi^id^'  ^y  *®  testimony  of  others,  the  plaintiff  was  convicted. 

ed  and  the  Xhe  Defendant  had  now  obtained  the  present  rule  upoa 
grantee  IS  to  re-  • 

ceire  back  his  his  former  affidavit,  and  upon   another   which  he  bad 

^aTinter^t,    bimself  mad^  op  this  occasion. 

if  annaity  in- 
stalments to  a  • 

icreater amount  Shepherd  and  Vaushan  Serits.  now  shewed  cause  against 
than  the  princi-   ...        ,         _,,        .     .       ,    i*  ,  i      .         r  /-» 

pal  and  inter-     this  rule,     ihey  insisted,  first,  on  the  authority  of  ureat" 

pdrwhether  ''^^^  ^'  Bromlei/^  7  Term  Rep.  455,  that  since  all  the  same 
It  is  reasonable  facts  which  were  now  disclosed  relative  to  the  transac- 
that  the  gran-       ./....  ^ 

tec  shall  re-       tion  of  granting  the  annuity,  had  been  before  tlie  Court 

,  uiere.  ypQ^  ^i,g  affidavits  made  in  support  of  the  former  mo- 
tion, and  the  merits  of  the  case  had  been  on  that  occa, 
sion  fully  discussed,  the  matter  had  passed  in  remjudica- 
tarn,  and  the  Court  would  not  again  take  cognizance  of 
it.  But,  2dly,  there  was  a  much  more  forcible  objec* 
tion  to  the  rule ;  namely,  that  the  Plaintiff  was  con* 
victed  of  perjury  by  the  evidence  of  the  Defendant  him- 
self, as  it  appeared  by  the  indorsement  on  the  record. 
This  rendered  the  Defendant  incompetent  to  make  an^ 
affidavit  upon  tlie  present  motion.  In  the  case  of  Thi 
King  v.  Boston,  4  East,  572.  in  a  trial  for  perjury,  a  pcr^ 

SOB 
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"son  who  was  sued  by  the  Defendant  in  an  action  then  1809. 

pending,  was  held  by  the  Court  of  King's  Bench  to  be 
a  competent  witness,  upon  the  very  ground  that  the 
conviction  procured  by  his  testimony  could  in  no  manner 
be  rendered  available  to  him  for  obtaining  relief  in  equity 
against  the  Defendant's  action  at  law;  and  the  Court  there 
recognized  the  case  of  Bartlett  v.  Pickersgilly  cited  in 
that  of  Abrahams  v.  Bunn.  4  Burr.  2255.  where  the 
same  point  had  been  determined,  and  observed  that  no 
instance  had  been  cited  to  the  contrary.  The  Defendant 
aeeks  in  this  case  to  get  rid  of  the  Plaintiff's  affidavit,  and 
having  by  the  conviction  disqualified  him  from  making 
any  other  affidavit,  he  grounds  his  application  on  his  own 
evidence,  now  uncontradicted.  This  case  in  every  par- 
ticular tallies  with  that  of  Bartlett  y.  Picker^ill;  for 
the  present  proceeding  is  analogous  to  a  bill  in  equity, 
and  Lord  Keeper  Henley  there  refused  to  entertain  a 
supplemental  bill,  in  nature  of  a  bill  of  review.  The 
question  is,  whether  the  Defendant  having  struck  the 
Plaintiff  out  of  the  list  of  legal  witnesses  at  a  time  when 
he  had  himself  no  interest  in  the  event,  can  be  permitted 
afterwards  to  create  that  interest,  and  to  take  advantage 
of  bis  own  testimony. 

Best  Serjt.  contra.  The  distinction  is,  that  in  this  case 
tlie  party  is  a  witness  in  his  own  cause  by  affidavits 
only. 

After  some  discussion  of  the  merits,  the  whole  matter 
was  referred  to  the  prothonotary  to  lake  the  account 
between  the  parties  of  all  annuity  instalments  which  had 
been  paid,  and  to  consider  the  price  of  the  annuity  as 
money  lent,  and  to  see  that  the  principal  and  interest 
was  repaid  or  secured  to  the  Plaintiff. 

It 
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r. 
Browminc. 


It  was  urged  for  the  Plaintiff,  that  if  it  should  be 
found  that  he  h%d  received  more  than  principal  and  in- 
terest, be  ought  not  to  refund  any  thing. 

Mansfield  C.J.  I  was  utterly  astonished  wheal 
found  that  it  had  been  decided  at  nisiprius,  that  moMj 
which  had  been  paid  hy  the  Rev.  Mr.  Bromley  as  annuity, 
eo  nomine,  was  to  be  converted  into  principal  and  intemt, 
though  the  grantee  ran  the  risk  of  the  annuity  every 
hour.  How  the  instalments  of  annuity  paid  ever  came 
to  be  considered  as  part  of  the  price  returned,  I  know 
not ;  probably  if  it  were  res  integra  it  would  be  held 
differently.  It  is  most  unreasonable  to  say  this  ii 
money  paid  in  part  of  the  principal  and  interest.  Ai 
to  the  great  point  of  the  effect  of  this  conviction  for 
perjury,  I  would  mention  that  in  all  my  memory  an  idea 
never  was  entertained  that  a  conviction  proceedbg  oa 
the  testimony  of  a  witness  who  was  party  to  a  civil  soi^ 
ever  could  be  made  vise  of  by  that  party  in  the  suit  in 
which  the  perjury  was  committed,  it  would  quite  mili- 
tate with  the  first  principles  of  the  law  of  evidence. 


Premiums  of 
life  insurauce 
cannot  he 
charged  on  the 
vendor  of  a 
rescinded  an* 
Buity. 


Lawrence  J.  In  the  Cricklade  cases  many  panalties 
for  bribery  were  recovered  against  Lord  Porchester  and 
others,  and  the  court  of  King's  Bench  refused  to  graot 
new  trials  which  were  moved  for  on  the  ground  that 
bills  of  indictment  for  perjury  had  been  found  agaiast 
the  several  witnesses  :  in  one  case  a  conviction  had  taken 
place. 

Shepherd,  on  a  subsequent  day,  claimed  that  the  pro- 
thouotary  should  allow  back  to  the  Plaintiff  snch  sums 
as  Jie  had  paid  out  of  the  annuity  instalments  received, 
for  insuring  the  Defendant's  life;  but  the^ Court  held 
that  unless  the  insurance  at  the  Defendant's  expence  had 

been 
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been  especially  agreed  for,  which  it  was  not,  the  Plain-  1809. 
tiff  could  not  be  entitled  to  it,  and  observed  tliat  accord- 
ing to  the  principles  which  govern  policies  in  the  city  of 
London^  a  person  who  pays  the  premium  for  insuring,  has 
no  higher  claim  on  this  ground  than  he  who  stands  his 
own  insurer. 


Williamson  v.  Clements.  Apni25. 

THE  Plaintiff  declared  that   the  Defendant  veas  in*     ,A"7.^<^^ 
which  ma de- 
debted  to  him  in  39/*  los.  Qd.  by  virtue  of  a  bill  of  trimentto  tlie 

exchange  dr«wn  by  the  Defendant,  payable  to  his  own  »ufficientcon- 

order,  and  indorsed  to  the  Plaintiff,  but  which  bill  the  "'^J^™"®"  for 
'^  ^     '  ^  a  promise  to 

Plaintiff  was  then  unable  to  produce,  or  deliver  up  to  the  P<^7  money. 
Defendant ;  and  thereupon,  in  consideration  of  the  pre-  ment  that  the 
mises,  and  that  the  Plaintiff  at  the  Defendant's  request  w«  todSled 

had  executed  to  him  a  bond,  conditioned  for  indemnify-  ®"  *  •'"'  ^^^  «»- 

change,  and 
ing  the  Defendant  against  his  afterwards  being  compelled  that  the  Plain- 
to  pay  the  said  sum  of  money,  and   purporting  to  ac-  the  bfujiad  at 
knowledge  its  having  been  paid  by  the  Defendant  to  the  >*!»  "^<^».e»t 
Plaintiff  (although   the  same^  had  not  been  actually  so  bond  ackow- 
paid),  the  Defendant  undertook  to  pay  the  Plaintiff  the  ^M^^tS^' 
said  sum  pf  money  upon  request.     After  verdict  for  the  Jo^indemi^y 
Plaintiff  upon  this  count.  Best  Sent,  had  obtained  a  rule  him  against  the 

....  .         1.1  ,  ,     .  *>«">  »tate»  a 

fit  SI  for  arrestmg  the  judgment,  on  the  ground  that  no  good  consider- 

consideration  was  stated  for  the  Defendant's  promise.  nUw  by'thc  "^^^ 

Defendant  to 
Shepherd  Serjt.  now  shewed  cause.    The  Plaintiff  has  tenuofSe" 
by  this  bond  given   the  Defendant  a  complete  acquit-  ^^ 
tance  and  discharge   for    his  bill,  for    he  has  not  only 
estopped  himself  from  ever  bringing  any  action  upon  the 
bill  which  was  lost,  so  that  the  bill,  as  between  them,  is 
gone,  and  he  could  recover  tlie  sum  due  o^]j  upon  the 
Defendant's  promise,  but  also,  if  a  third  person  bad  re- 
covered 
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I8O9.         covered  against  the  Defendant  on  the  bin>  the  Pltiobf 
^^■^"^^^^^^       on  this  bond  would  be   bound  to  repay  him.     It  is  s 
r.  detriment  to  the  plaintiff  to  relinquidh  his  remedy  od  the 

bill,  and  the  subjecting  himself  to  a  detriment  at  the  D^ 
fendant's  request  is  a  sufficient  consideration :  it  is  not 
necessary  that  any  benefit  should  rcbult  to  the  Defendant 
By,  the  St.  9  ^  10  W.  3.  c.  17.  s.  3.  upon  the  loss  of  tfab 
bill  the  Defendant  was  bound  to  give  the  Plaintiff  ano- 
ther of  the  same  tenor,  taking  an  indemnity  against  the 
former ;  anji  the  Plaintiff  in  fact  accepts  this  promise  ia 
lieu  of  another  bill,  though  he  has  not  so  stated  it  in  hii 
count.  In  1  Ro.  Ab.  22.  pL  21.  it  was  held  that  tbe 
giving  up  the  possession  of  bills  of  exchange  was  a  good 
consideration,  though  they  were  given  op  at  the  requeit 
of  one  who  was  a  stranger  to  the  bills,  and  could  neicr 
avail  himself  of  them ;  because  it  was  a  detriment  to  the 
Plaintiff  to  part  with  them.  So  in  an  anonymous  cue^ 
1  Sid.  31.  a  sdn  promised  J.  S.  in  consideration  that  lie 
would  deliver  up  the  bond  of  his  deceased  father,  ni 
make  him,  the  son,  a  discharge  of  the  debt,  he  wouU 
pay  him  100/.;  and  it  was  objected,  that  it  did  not  ap- 
pear that  the  son  was  liable  to  this  debt ;  but  it  was  an- 
swered, that  it  should  be  intended  that  the  discharge  wti 
made  to  the  party  entitled  to  it,  and  so  a  good  conside^ 
ation,  but  at  all  events  it  was  a  detriment  to  the  Plaintiff 
to  deliver  up  the  bond. 

Best  contrd.  The  Plaintiff  has  all  the  advantage  ia 
this  transaction,  and  the  Defendant  none.  It  is  sufficient 
for  the  Defendant  that  it  does  not  appear  on  this  count 
that  he  was  ever  liable  to  pay  this  bill.  By  law  a  drawer 
is  discharged  if  he  has  not  notice  of  the  dishonour  of  a 
bill,  and  no  notice  is  here  averred.  It  does  not  appetr 
on  this  count  but  that  the  Plaintiff  might  have  nego- 
ciated  the  bill.  The  Defendant  could  in  no  case  have 
been  liable  for  more  than  the  amount  of  the  bill :  to  that 

extent 


Clemenh. 
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extent  he  is  still  liable;    therefore   he   is  not  benefited.         1809. 
In  the  case  cited  the  bills  were  delivered  at  the  Defend-     ^^^""^'^^^ 

WiLMAMSOM 

ant's  request :  the  nature  of  this  transaction  proves  that      ^     r. 
this   contract  was  entered  into   at  the  instance  of  the 
Plaintiff,  for  it  b  in  iit>  respect  either  beneficial  to  the 
Defendant,  or  prejudicial  to  the  Plaintiff,  for  whose  con* 
▼enience  only  it  took  place. 

Mansfield  C.  J.  The  count  states  that  before  and 
at  the  time  of  'the  promises  the  Defendant  was  indebted 
to  the  Plaintiff:  that  fact,  therefore,  must  have  been 
proved  at  the  trial ;  but  if  he  had  been  discharged  for 
want  of  notice  of  the  bill's  dishonour,  or  if  tlie  Plaintiff 
had  negotiated  the  bill,  the  Defendant  could  not  have 
been  found  then  indebted  to  the  Plaintiff.  It  therefore 
must  be  taken  that  he  was  bound  in  law  to  pay  the  bill. 
The  count  then  states  that  in  consideration  that  the 
Plaintiff,  being  unable  to  deliver  up  the  bill,  had  given 
a  bond  of  indemnity  and  discharge,  the  Defendant  pro* 
mised  to  pay.  What  then  is  it,  more  or  less  thaq  this. 
The  Defendant  was  indebted  to  the  Plaintiff  on  a  bill  of 
exchange,  which  was  not  then  negotiated :  the  time  of 
payment  was  arrived  ;  for  the  money  is  stated  to  be  then 
due.  The  bill  could  not  afterwards  pass  into  other 
hands  with  better  rights  than  the  Plaintiff  had,  it  must 
pass,  subject  to  all  the  equities  which  the  Defendant  had 
on  it.  The  agreement  is,  entirely  to  discharge  the  De- 
fendant from  payment  of  the  bill,  on  his  engaging  in  a 
different  way  to  pay  the  money  therein  mentioned.  Is 
not  this  a  sufficient  consideration  ? 

Heath, J.  concurred. 

Lawrence  J.    The  argument  goes  on  a  supposition 

which  the  count  does  not  warrant ;  that  all  is  done  at  the 

instance  of  the  Plaintiff:  now  the  count  states  that  the 

.  Vo^.  I.  N  n  request 
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18f)9.        request  comes  from  the  Defendant    I  will  give  the  De- 
fendant credit  to  suppose  him  an  honest  raan>  and  that 
r.  being   told    the  bill  is  lost,    he  had  said^  *^  give  me  a 

'^  bond  of  indemnityi  and  I  will  give  you  another  bill.'' 
This  is  just  as  natural  as  if  the  Plaintiff  had  found  him 
unwilling  to  do  this  and  had  requested  it.  It  is  a  disad- 
vantage to  the  Plaintiff  to  execute  the  bond^  if  it  is  no 
advantage  to  the  Defendant.  There  is  a  case  in  1  Sid.  57. 
Traver  v.  -— »,  where  a  woman,  after  the  decease  of 
her  husband,  prombed  a  creditor,  that  if  he  would  prove 
her  husband  had  owed  him  20^,  she  would  pay  it :  and 
it  was  held  a  good  consideration ;  because  it  was  trouble 
and  charge  to  the  creditor  to  prove  his  debt. 

Chambbe  J.  concurring, 

The  Rule  was  discharged. 


3Iay  1. 


Walker  and  Others  v.  Seaborne. 


AUhoui;h  a    HPHIS   was  an  action  for   goods  sold  and  delivered. 

debtor  com-        JL    ^-,,        t^  /.      i  i      i    i 

pounding  with  1  ne  i/efendant  pleaded  an  agreement  m  writmg, 
rWM  ^them'^tJie  '^^'^^'"^''y  ^is  creditors  stipulated  that  they  would  ac- 
security  of  a  cept  a  dividend  of  twelve  shillings  and  sixpence  in  the 
for  payment  pound,  ou  the  amount  and  in  full  discharge  of  their  re- 
stipulated^  d?-^  spective  debts,  in  the  following  manner,  namely,  the 
Tidend,  he  is  sum  of  five  shillings  in  the  pound  within  six  months,  (or 
not  ducbarKed  -.  »  .-iiu  .  r  t  -m-».  r  ■, 
noon  payment  sooner,  provided  a  certain  leashold  estate  of  the  Defend- 

onW*VSIe  re-  ^°''  therein  described,  should  be  sold,  and  the  considera- 

tiduecontinnet  tion-money  received;)  the  further  sum  of  two  ahillincs 
unpaid.  »      •  •        i 

and    sixpence  in   three  months   from  the  date  thereof, 

the  further  sum  of   two   shillings   and   sixpence   in  six 

ihonths,  and  the  last  dividend  of  two  shillings  and  ait- 

pence 
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pence  in  nine  months  from  the  date  of  the  agreement ;  1809. 
the  said  sum  of  seven  shillings  and  sixpence  in  the  pomid 
to  be  secured  by  the  joint  notes  of  the  Defendant  and 
one  Wm,  Seaborne;  and  that  the  several  creditors  would 
not,  nor  would  any  of  them,  after  payment  of  th^  said 
seven  shillings  and  sixpence  in  the  pound,  sue,  arrest, 
trouble,  or  attach  the  Defendant.  The  Defendant  then 
averred  that  the  said  agreement  was  subscribed  by  his 
other  creditors,  and  also  by  the  Plaintiffs,  who  were  cre« 
ditors  for  five  hundred  and  thirty  pounds,  including  the 
money  which  was  the  cause  of  this  action.  He  thea 
averred  that  the  said  three  several  dividends  of  two  shiU 
lings  and  sixpence  in  the  pound,  amounting  in  the  whole 
to  the  said  sum  or  dividend  of  seven  shillings  and  six- 
pence in  the  pound  on  the  amonnt  of  the  said  debt  of 
five  hundred  and  thirty  pounds,'  were  duly  paid,  accord- 
ing  to  the  tenor  and  effect  of  the  agreement,  and  were 
accordingly  accepted  by  the  Plaintiffs  before  the  com- 
mencement of  the  suit,  and  that  he  did  every  act  neces- 
sary for  the  assigning,  settling,  and  disposing  of  the  lease- 
hold estate  in  the  agreement  mentioned,  and  the  same 
was  accordingly  sold  and  disposed  of,  and  the  conside- 
ration-money received  and  applied  for  the  purpose  in 
the  agreement  mentioned.  The  Plaintiffs  replied,  that 
the  first  instalment  or  sum  of  five  shillings  in  the  pound 
on  their  debt  had  not  yet  been  paid  to  or  received 
by  them,  although  the  space  or  time  of  six  months 
from  the  time  of  making  the  agreement  had  long  since 
elapsed  ;  ^d  although  the  leasehold  of  the  Defendant  in 
tlie  agreement  mentioned  had  been  sold  and  disposed  of. 
To  tliis.the  Defendant  demurred. 

Shepherd  Serjt.  in  support  of  the  demurrer,  contended, 

that  the  meaning  of  this  agreement  was,  that  if  the  three 

last  dividends,  amounting  to  7s<  6<{.,  should  be  p^id,  ilio 

creditors  shoulcl  be  barred  of.  their  aqtion.    He  admitted 

N  n  2  that 


Waikir 
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1^00.  that  payment  to  a  creditor  of  part  of  his  debt  is  not  aloae 

a  consideration  for  a  promise  not  to  sue ;  it  is  necessarj 
that  he  should  also  obtain  some  other  advantage ;  but  he 
Seaborwe.  contended  that  in  this  case  the  additional  security  of  the 
brother  was  a  sufficient  advantage  to  the  <»editon  to 
make  a  good  consideration ;  it  was  the  intent  of  the  cob- 
tracting  parties^  that  the  creditors  should  look  to  the 
leasehold  as  a  fund  which  wais  to  be  abandoned  to  then, 
and  from  which  they  were  to  derive  the  dividend  of  5f . 
in  the  pound  if  they  could ;  but  whether  thej  obtaiaed 
that  sum  or  not>  they  were  to  release  the  Defendant,  if 
Aey  obtained  the  brother*s  security  for  the  7s.  6(Lf  sal 
received  payment  of  that  dividend.  He  examined  the 
cases  of  Heathcote  v.  Crookshanks,  2  T.  R.  24.  and  fttoif. 
Sutton,  5  East,  230.  In  Kearslake  v.  Morgan,  5T.R.513. 
it  was  held  that  a  bill  of  exchange  indorsed  over  to  the 
Plaintiff  might  be  pleaded  in  bar  of  a  simple  contnct 
debt ;  because,  though,  it  was  not  a  security  of  a  higher 
nature,  it  gave  the  Plaintiff  the  advantage  of  bohbi;  s 
third  person  liable  to  him.  Cooling  v.  Noyes,  6  T.  JB.  269. 
[Lawrence  J.  observed  that  the  CourtJiad  abstained  fro« 
giving  any  opinion  on  the  point  in  that  case,  which  wis 
decided  expressly  on  the  ground  of  fraud.] 

Faughan  Serjt.  contra,  was  stopped  by  the  Court 

Mansfield  C.  J.  If  the  words  express  the  payoMt 
of  the  three  last  dividends  to  be  the  consideratioo  of  the 
promise  not  to  sue,  it  is  only  because  the  parties  desig- 
nated the  completion  of  the  agreement,  by  the  perfona- 
ance  of  the  act  which  was  last  ro  order  of  time  to  be 
done  on  the  part  of  the  Defendant,  contemplating,  as 
they  did,  that  the  dividend  of  5s. ,  which  was  to  be  paid 
sooner,  if  the  leasehold  should  be  sooner  sold,  would  at 
all  events  be  paid  within  the  period  of  six  months  frosi 
the  9ate  of  the  agreement;  whereas  the  last  of  the  oAcr 

tkrat 
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three  dividends  was  not  to  be  paid  till  nine  months  after        IBOg. 
the  expiration  of  the  former  period.  ^  Walker 


r. 
Sbabobmb* 


Chambre  J.     The  PlaintiflPs  have  not^  without  the 
dividend  of  5s.,  the  satisfaction  the;  agree  to  accept. 

Judgment  for  the  Plamtiff. 


Churchill  v.  Evans.  Mag  u 

T  N  replevin,  the  Defendant  avowed  that  C  Bragge  being     If  two  per« 
seised  in  fee  of  the  place  in  which,  called  GotUding^s  tesm?of^ 
Hill  Incisure,  demised  and  granted  t6  C.  Emmet  and  {^^^^  b^** 
W.  Emmet f  and  their  assigns,  the  sole  and  exclusive  under  any  obli« 
liberty,  license,  and  authority,  from  time  to  time  and  at  each  most  u?e 
all    times  thereafter,  of  working    and  quarrying   of  all  ^tUe^on^t 
quarries  of  paving  stone,  and  tiles,  that  might  be  found  ^Q^^r  the  land 
in  and   upon  the  same,  and  all  the  paving  stones,  and      Bat  if  two 
tile,  in  or  under  the  said  place  in   which,  for  the  term  ^<^^nt 
of  27  years ;  by  virtue  of  which  demise  and  grant,  the  P^3^*®i5^ 
said  C.  and  IV.  Emmet  entered  into  the  said  place  and  be  purpose  that 
came  possessed  ot  the  said  sole  and  exclusive  liberty,  8cc.  profits  ^a 
together  with  all  the  paving  stone  and  tile  under  the  same  JSd^Jjfg^^t'** 
close,  according  to  the  effect  of  tlie  said  demise  and  iTom,bhtnot 
grant :  and  being  so  possessed,  afterwards  assigned  the  with,  the  right 
same  to  the  Defendant  for  the  residue  of  the  term,  by  ^^^ereitiier 

one  is  bound 
to  guard 
against  casual  damage,  which  during,  and  by  the  fair  etyoyment  of  his  right,  may  happen 
to  the  other,  Qutere.  Semb.  aec,  per  Luwreace  J.  CotUr,  per  MoMsfieldC,  J.  and  Chambre  J. 

Bat  clearly  the  one  cannot  distrain  the  catUe  of  the  other  damage  feasant.    Per  Cur. 

A.  Iiaving  the  exclusive  right  to  dig  stone  in  a  certain  close,  avowed  distraining  the 
cattle  of  B.,  who  had  the  exclusive  right  of  pasture  there,  as  damage  feasant,  for  having 
broken  the  stones.  B,  pleaded  that  there  was  no  fence  to  keep  them  off,  nor  did  A, 
oilier  wise  guard  or  protect  the  stones.  A.  replied  that  he  was  not  bound  to  fence ;  and 
on  demurrer  the  replication  was  held  bad. 

Whether  licence  to  take  a  profit  apprendre  be  assignable,  Quare. 

N  n  S    •  virtue 


530  CASES  IN  EASTER  TERM 

I8O9.  wtue  whereof  the  Defendant  entered  the  said  place,  aod 
was  possessed  of  the  same  liberty ;  and  because  the  nd 
cattle,  at  the  time  when,  were  wrongfally  and  injurionslj 
hi  and  upon  tliat  part  of  the  said  place  in  wfaidii  vlnck 
just  before  and  at  the  said  time  when^  was  osedbj  tk 
l!)efendant  for  the  purpose  of  working  and  qiiarringtke 
quarries  of  paving  stone  and  tile,  there  before  that  tiaie 
found,  and  then  found,  breaking  and  injuring  the  pairing 
stones  and  tiles  then  there  being,  and  breaking  and  ca- 
tering the  sheds  of  the  Defendant,  then  tliere  necessuilj 
erected  and  being,  for  the  purpose  of  quarrying  and 
working  the  said  quarries  of  pavmg  stone  and  tile  tbcic^ 
and  for  the  complete  enjoyment  and  ezersise  of  the  aiid 
grant  and  demise,  and  doing  damage  there  to  the  De* 
fendant,  he  avowed  taking  them  as  a  distress  for  sack 
damage*  The  Plaintiff,  denying  by  protestation  the  nf- 
ficiency  of  the  avowry,  and  the  demise  by  Braggtf 
pleaded,  that  the  place  in  which  was  a  close  containm; 
six  acres,  and  that  he,  the  Plaintiff,  was  lawfully  possessed 
thereof,  and  that  there  was  not,  at  the  said  tiine  iHicb, 
nor  for  loqg  before  was  there,  any  suflictent  fence  or 
mound  to  prevent  or  hinder  cattle,  depasturing  in  the 
said  close,  from  enteiing  into  and  upon  the  said  part  of 
the  said  close,  which  was  used  by  the  Defendant  for 
working  and  quarring  the  said  quarries  of  paving  stooe 
and  tile  found  in  and  upon  the  said  place  in  which,  or 
breaking  and  entering  the  said  sheds,  or  to  separate  the 
same  from  the  residue  of  the  said  close;  and  that  the 
Plaintiff  being  so  possessed  of  the  close,  a  little  while  be- 
fore the  said  time  when,  put  in  bis  cattle  to  depasture 
the  grass  there ;  and  if  the  said  cattle^  at  the  said  time 
when,  were  in  and  upon  that  part  of  the  said  close 
which  just  before  the  said  time  when,  was  used  by  the 
Defendant  for  the  purpose  of  quarrying.  See.  breaking 
and  injuring  the  paving  stones  and  tiles  there,  and  break- 
ing and  entering  the  the  sheds  there  erected^  the  same  was 

occasioned 
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occasioned  by  the  neglect  and  default  of  the  Defendanti  ISOQ. 

in  not  properly  guarding,  watching,  fencing,  and  pro- 
tecting the  saiS  stones,  tiles,  and  sheds,  from  the  said 
cattle,  so  lawfully  turned  into  the  said  close,  for  the  pur- 
pose and  on  the  occasion  aforesaid ;  and  the  cattle  were 
in  the  said  close,  as  it  was  lawful  for  them  to  be,  on  the 
purpose  aforesaid,  until  the  Defendant  of  his  own  wron^ 
seized  and  took  them,  &c.  The  Defen^fint,  protesting 
against  the  sufficiency  of  the  plea,  replied,  that  neither 
before  nor  at  the  said  time  when,  M'as  it  the  duty  of  him, 
the  Defendant,  neither  was  he  in  any  way  obliged,  to 
raise  up  any  fence  or  mound,  to  prevent  or  hinder  any 
cattle  depasturing  in  the  said  close  from  entering  into 
and  upon  the  said  part  of  the  said  close,  which  was  used 
by  him  for  quarrying,  &c.,  or  from  breaking  and  enter- 
ing the  said  sheds,  or  to  separate  the  same  from  the  resi- 
due of  the  close.  The  Plaintiff  demurred,  and  assigned 
for  causes,  that  the  Defendant  by  his  replication  did  not 
in  any  manner  shew  that  he  was  not  in  default  by  fiot 
watching  or  otherwise  keeping  off  the  said^cattle  from 
the  said  stones  or  quarries ;  and  that  the  replication  did 
not  deny  the  right  of  the  Plaintiff  to  turn  bis  cattle  into 
the  said  close  in  which,  nor  his  possession  of  the  close, 
nor  shew  any  obligation  on  the  Plaintiff  to  fence  out,  or 
watch  the  said  cattle,  from  the  said  parts  of  the  said 
close  where  the  same  were  taken ;  and  that  the  replica- 
tion was,  in  this  and  other  respects,  no  answer  to  the 
plea,  nor  could  any  issue  be  taken  on  it ;  and  that  the 
replication  shewed  no  ground  for  supporting  the  distress, 
and  seemed  to  draw  into  issue  before  a  jury,  matter  of 
law  only,  and  no  proper  issue  could  be  taken  on  it.  The 
questions  intended  to  be  raised  on  these  pleadings  were, 
1.  Whether  the  interest  conveyed  by  the  grant  to  the 
Emmets  was  of  such  a  nature  that  it  could  pass  by  as- 
signment to  the  Defendant ;  and  2.  Whether,  in  couse- 
quence  of  the  grant  of  licence  to  Mork  the  stone  quarries, 

N  n  4  the 
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If^Op.  the  owner  of  the  land  was  answerable  for  dami^es  done 

^:*^^  "^-^  •    by  Jiis  cattle^  put  into  other  parts  of  the  close/  and  stniy- 
V.  ing  for  want  of  fences  into  that  part  occupied  by  the 

grantee's  works.  3.  Supposing  the  owner  of  the  land  to 
be  answerable  for  such  damage,  whether  die  grantee  mi 
justified  in  distraining,  or  whether,  inasmuch  as  there 
was  no  demise  to  him,  or  exclusive  possession  of  the  soil 
in  him,  he  should  not  rather  have  brought  an  acdoa. 
4.  Whether  the  replication  was  sufficient,  in  denjiog 
merely  the  obligation  on  the  grantee  to  fence,  and  not 
his  obligation  to  watch  and  protect  the  quarries  aad 
works. 

The  Court  relieved  Besi  Serjt.  who  would  have  sr- 
gued  in  support  of  the  demurrer,  and  called  upon  Lem 
S^rjt.  to  support  the  replication,  desiring  him  to  consider 
whether,  supposing  this  grant  amounted  to  a  demise,  it 
would  hinder  the  possessor  of  a  close  from  depasturing 
it  in  common  with  the  Plaintiff. 

Lens  admitted,  that  if  thb  grant  conveyed  nothing 
more  than  a  licence  to  do  some  act  in  the  close  of  aQO> 
ther,  he  could  not  sustain  the  case.  But  the  grantor^  in 
giving  the  sole  and  exclusive  privilege  of  taking  the  stone^ 
had  granted  so  much,  that  he  could  not  himself  enter  on 
the  grantee ;  and  though  he  might  turn  his  cattle  into 
the  other  part  of  the  field,  which  was  not  quarried,  he 
must  take  care  to  confine  them  to  that  part.  Neither 
one  of  two  neighbours  is  bound  to  fence  against  the 
other,  except  by  prescription.  Therefore  when  the 
Plaintiff  alleges  that  his  cattle  entered  on  the  Defend- 
ant for  the  want  of  fences,  it  is  sufficient  for  the  De- 
fendant to  say  that  he  is  not  bound  to  maintain  a  fence : 
it  is  only  required  of  him  to  shew  that  he  has  a  right  to 
distrain,  which  he  does,  by  stating  that  he  is  under  no 
obligation  to  fence  ;  and  that  the  cattle  have  trespassed 

on 
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on  the  quafry  which  he  is  working.    [Heath  J.  observed         1809« 
that  the  avowry  stated  a  license  only,  so  that  upon  the 


£vAicf« 


pleadings  no  question  could  arise  respecting  the  effect  of  r. 

a  lease.]  |n  a  demise  of  pasturage  there  is  no  absolute 
demise  of  the  soil.  In  Burt  v.  Moore,  5  F.  R.  ^9Q.  it 
was  held  that  a  person  who  had  a  demise  of  the  milk' 
of  certain  cows  to  be  fed  on  certain  land,  with  a  cove* 
nant  that  no  other  cattle  should  be  fed  there,  might 
maintain  trespass  against  the  possessor  of  other  cattle 
which  came  into  those  fields ;  and  if  he  could  maintatni 
trespass,  no  doubt  he  could  also  distrain  them.  Th^t 
was  argued  to  be  merely  a  license,  and  a  personal  cove« 
nant  about  milk,  but  it  was  held  otherwise.  So  in 
Wilson  V.  Macrelh.  3  Burr.  1824.  which  was  an  action 
for  cutting  turf,  it  was  held  that  trespass  lies  wherever 
there  is  an  exclusive  right.  In  the  present  instance  there 
is  an  exclusive  right.  2  Ro.  Ab.  549*  Trespas  H.  He 
that  hath  only  the  herbage  of  a  forest,  or  close,  may  have 
trespass  quare  clausumfregit,  as  well  as  if  he  had  the  land. 
So  if  one  seised  in  fee  demise  the  pasture  of  a  close  for 
years,  the  grantee  shall  have  trespass  quare  clausumf regit, 
for  the  close  itself  is  thereby  demised  to  be  pastured,  and 
not  merely  the  pasture  to  be  taken  by  the  mouth  of  his 
cattle.  Ibid.pl.  2.  With  respect  to  the  obligation  which 
lay  on  the  Defendant  to  fence,  it  is  held  in  the  case  of 
Webb  V.  Paternoster,  2  Ro.  Rep.  143  and  152.,  that  one 
who  had  licence  for  a  limited  term  to  put  his  hay  on  the 
land  of  another,  could  not  maintain  trespass  against  the 
lessee  of  the  soil,  whose  cattle  had  eaten  his  hay  after  the 
term  w^  expired;  but  besides  that  objection  derived 
from  the  determination  of  the  licence,  which  in  the  pre- 
sent  case  is  still  in  force,  there  is  a  substantial  difference 
in  the  nature  of  the  grant;  for  in  this  case  the  grant 
abridges  the  grantor's  future  power  of  turning  his  cattle 
over  his  own  field.  The  necessity  of  maintaining  a  fence, 
or  keeping  a  guard  to  watch  the  cattle,  is  not  incumbent 

on 


Churchill 
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1809.  on  the  Plamtiff.  It  is  similar  to  the  case  of  two  persons 
having  adjoining  fields^  and  no  hedge  between  them^ 
where  neither  is  bound  to  repair  the  fence,  but  eadi 
must  take  care  that  his  own  beasts  do  not  trespass  oo  his 
neighbour.  ^  Ro,  Ab.  565. pL  7.  If  my  land  be  open 
to  the  highwayi  and  the  beasts  of  a  stranger  enter  upon 
the  land,  it  is  not  justifiable.  Otherwise,  if  catde  in 
passage  on  the  highway  eat  herbs  or  com,  raptim  et  tfar- 
sim,  against  the  will  of  the  owner :  it  will  excuse  the  ties- 
pass.  Co.  Dig.  Trespass  D.  Co.  Dig.  Droit.  M.  d.  If 
the  owner  of  £00  acres  in  a  common  moor  enfeoffs  £. 
of  50  acres,  B.  ought  to  inclose  at  his  peril.  And  Dtjirf 
372  b.  is  cited,  where  the  case  is,  that  ''  a  man  seised  of 
200  acres  of  common  moor,  enfi^offed  another  of  50  seres 
of  this  moor,  towards  the  north.  The  feoffee  pots  h» 
beasts  into  the  50  acres,  and  pro  defeciu  clausure,  the 
beasts  stray  into  the  residue  of  the  moor,  and  are  there 
distrained,  damage  feasant ;  and  it  seems  a  good  dbtress ; 
for  the  purchaser  is  holden  by  law  to  enclose  or  gusid 
his  beasts  within  the  50  acres,  and  so  it  seems  ought  the 
lord  of  the  residue  to  do  as  to  his  beasts  ;  and  so  was  it 
adjudged  in  this  term."  In  like  manner,  undoubted!;,  the 
landlord  or  his  tenant  in  the  present  case  is  entitled  to 
use  his  pasture  of  the  residue  of  his  close,  but  he  is  also 
bound  to  prevent  his  cattle  from  entering  on  thp  other 
part ;  and  to  draw  the  Plaintiff's  attention  to  this  poiot, 
the  Defendant  shews  an  exclusive  demise  of  the  quarry, 
in  consequence  of  which  the  Plaintiff  cannot  lawfully 
permit  his  cattle  to  wander  over  the  said  place  in  which, 
without  taking  care  that  they  do  no  damage.  This  is 
not  the  case  of  a  joint  or  common  occupation,  in  which, 
undoubtedly,  trespass  would  not  lie,  but  it  is  an  exclusive 
possession.  In  Wilson  v.  Mackreth,  it  was  said  that  die 
circumstance  of  other  persons  having  common  of  pasture 
over  the  turbary  ground  was  immaterial.  The  replica- 
tion, therefore,  has  sufficiently  denied  the  material  psit 
of  the  plea,  which  infers  an  obligation  on  the  De- 
fendant 
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fendant  to  maintain  a  defence.  As  tq  the  validity  of  the 
assignment,  he  admitted,  that  if  the  gpmt  did  not  aipount 
to  a  lease,  but  convejed  inerel;  a  licence,  it  was  not  an 
assignable  interest; 

*  Besi  in  reply  was  stopped  by  the  Court. 

-<•  -.1 

Mansfield  C.  J.  The  cases  cited  do  not  come  up 
to  the  present  question.  Upon  the  feoffineilt  of  50  acres, 
each  party  had  an  equal  exclusive  right  in  his  own  land. 
Here  the  Defendant  has  the  exclusive  right  of  digging 
stone,  but  the  Plaintiff  has  every  other  right  in  the  soil, 
and  he  does  not  by  any  act  of.  his  injure  the  Defendant's 
right:  but  the  Defendant  having  a  partiaLand  limited 
right  here  to  take  the  stones,  and  the  Plaintiff  possessing 
all  other  r^hts,  in  the  fair  exercise  of  the  right  of  pas- 
turage, which  is  one  of  them,  this  dami^e  acddentally 
happens. 

Ch  AMBRE  J.  In  the  case  of  Wilson  v.  Macreth,  the 
Plaintiff  had  not  a  mere  right  of  turbary,  but  the  exclusive 
possession  of  a  portion  of  the  turbary  land,  marled  out 
by  metes  and  bounds.  But  this  quarry  may  progressively 
extend  over  every  part  of  the  close.  There  would  be  no 
end  oi  fencing  in  this  case ;  for  as  soon  as  the  Plaintiff 
had  fenced,  the  Defendant  would  dig  stone  under  the 
fence  and  destroy  it.  He  cannot  possibly  have  any  thing 
more  than  a  concurrent  possession  of  the  land.  And  he 
cannot  distrain  a  tenant  in  common. 

Lawrence  J.  The  argument  supposes  that  no  ad- 
vantage could  arise  to  any  person  upon  that  spot,  except 
from  the  stone ;  but  the  Plaintiff  has  not  by  his  pleadings 
disaffirmed  that  other  advantages  might  arise  on  that 
spot,  besides  the  getting  those  stones,  as  herbage  for  the 

cattle. 
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1809.  cattle.  Perhaps  the  Defendaot  might  have  broaght  ai 
action  for  the  mischief  the  cattle  had  done,  or  m^ht  Invt 
driven  them  off;  bat  here  he  has  dbtrained  them. 

Judgment  for  the  naiatiC 


^^^^  HiNDLE  V.   ShACKLETON. 

Ifadientin    nELL  Sent  had  obtained  a  rule  ftist  that  Mr.  Croii' 
the  course  of  a    J^  ,  ^  .      «i  .     .-« 

canse  advance!  .         ley  might  pay  to  Shaw,  the  Plamtin^a  attorney  ■ 

attoroejrfor  this  cause,  the  costs  attending  the  taxation  of  his  bill  of 
ban^entoin  ^^**8>  ^®"  ^"*  ®**®  ®^*^*^  part  having  been  taken  off  by 
the  cause,  the  prothonotary.  This  rule  being  prematurely  made  ab- 
ments  miuit  solute,  Best  Serjt.  obtained  a  rule  nisi  to  discharge  it,  sag- 
l^dud^S'thl  gestingnhat  more  than  one  sixth  part  had  been  taken  off; 
bUl  of  costs.  and  whether  that  were  so,  depended  upon  the  construe* 
where,  upon'  tion  which  the  Court  should  put  upon  the  statute  2  Geo. 
wM&ctT  ^'  ^•^^'  *-^^-  »"  »^»  application  to  the  following  crcom- 
less  Uian  one  stances.  Crossley,  who  was  the  real  Plaintiff,  attended 
sixth  of  the  V  .  .11 

amount  of  the    at  the  York  assizes  at  the  trial  of  the  cause,  and  after  the 

including  those  hriefs  were  delivered  to  his  counsel,  paid  Shaw,  his  tt« 
tolJ^cC^rTtr^'  torney,a  sum  of  66/.  lOs.  to  be  disbursed  in  fees  to  them, 
dered  the  client  Shaw  charged  these  fees  in  his  bill  ofcosts^  which,  io* 
of  Uie  taxation,  eluding  them,  amounted  to  276/.,  and  exclusive  of  them, 
would  have  amounted  to  2 10/.  10s.  only.     The  prothono- 
tary struck  off  from  the  bill  33/.  13s.  I0d.y   which  was 
less  than  a  sixth  part  of  the  former  sum^  and  more  thaa 
a  sixth  part  of  the  latter. 

Pell  Serjt«  in  shewing  cause  against  this  second  rale^ 
contended  that  the  act  of  2  6. 2.  c.  23.  s.  23.  must  be  so 
understood,  that  the  client  has  a  right  to  deftiand  from 
his  attorney  a  bill  of  all  the  items  that  occur  in  the  course 
of  a  cause:  and  if  the  attorney  had  omitted  these  charges, 

be 
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he  would  not  have  duly  complied  with  the  order  for         1009* 

taxation:  if  the  client  has  not  a  right  to  require  this,         Hin^^'^ 

those  items,  although  charged,  cannot  be  the  subject  of  r. 

taxation  ;  and,  consequently,  if  those  sums  have  been 

improperly  included  in  the  bill,  the  prothonotary  must 

review  his   taxation,    and  tax  the  bill   without  them* 

But  the  sound  tonstruction  is,    to  consider  the  whole 

bill  togethev ;  and  in  that  view  of  it,  less  than  one  sixth 

has  been  taken  off;  and  if  that  is  so  held,   the  Court 

will  consider  this  statute  as  a  good  guide  to   them  in 

the  exercise  of  their  discretion,  and  they  will  not  give 

the  Plaintiff  the  costs  of  the  taxation.     Hurst  v.  Dixon, 

Barnes,  118.    Barker  v.  The  Bishop  of  London,  ibid,  147. 

Best,  contra,  urged  that  Shaw  ought  not  to  have  in- 
cluded these  fees  in  hb  bill.  If  this  sum  of  65l.  10s. 
had  been  a  sum  paid  to  the  attorney  generally  on  account^ 
it  might  have  been  proper  to  charge  those  fees,  but  the 
client  paid  him  this  sum  with  a  specific  appropriation  to 
a  particular  purpose.  At  least  the  Court,  in  the  exercise 
of  its  discretion,  will  not  give  the  attemey  his  costs  of 
the  taxation  in  such  a  case. 

The  Court  observed,  that  in  causes  of  magnitude  it 
must  frequently  happen,  that  the  client  makes  advances 
to  the  attorney  in  the  course  of  the  cause :  yet  it  was 
never  the  practice  to  strike  out  those  items  from  the 
biU. 

The  Rule  was  discharged. 
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^    ^      Wainwright,  Demandant.      Seagrave,  Te- 
nant.   Smith,  Vouchee. 

cai^D^brSf.  (JOCKELLSerjt.  moved  to  amend  a  recovery,  by  in- 

fered  of  pre-  sertins  therein,  instead  of  the  words  "  Ruffinih  in 

miites  in  pne  c  »  ^ 

oftwoconnties  the  city  of  Yorh^  the  words  **  Rufforth,  alias  Ruffby  in 

t?ve.^  *    the  county  of  York,  and  in  the  county  of  the  city  of  Yorh 

or  one  of  them ;''  such  being  the  description  of  the  pre- 
mises in  the  deed  to  lead  the  uses,  and  it  being  doubtful 
in  which  of  the  two  counties  a  part  of  the  premises  was 
situated. 


The  Court  held  that  it  could  not  be  permitted  to  put 
the  counties  in  the  alternative,  for  that  a  recovery  was 
originally  a  possessory  action,  and  local.  If  part  of  the 
premises,  was  situate  in  each  county,  or  if  the  parties  did 
not  know  in  which  county  they  lay,  the  only  expedient 
was  to  have  two  recoveries. 


3Iay  2. 


Baker  v.  Hall. 


wiicre  time    f^OCKELL  Serjt.  had  obtained  a  rule  nisi  to  set  aside 
been  given**un-  the  interlocutory  judgment  which  had  been  signed  in 

order/S?e^^*  this  case  for  want  of  a  plea.  The  Defendant  had  regu. 
Plaintiffraay  larly  appeared  and  twice  obtained,  under  a  judge's  order, 
Mithoat  de-  further  time  to  plead.  That  time  expired  on  the  9th  of 
plS!*'°^  *  March,  and  on  the  15th,  the  Plaintiff  without  having 
made  any  previous  demand  of  a  plea,  signed  judgment. 

Shepherd  Serjt.,  in  shewing  cause  against  the  rule,  re- 
lied on  the  authority  of  Pearson  v.  Reynolds,  4  East,  571. 

and 
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and  Burkett  ▼.  Latham,  ibid,  where  the  practice  was 
established  in  the  King's  Bench,  that  after  an  order  for 
time  to  plead,  the  demand  of  a  plea  is  no  longer  neces- 
sary. 

Cockell  contrct.  A  possitive  rule  of  the  Court  makes 
the  demand  of  a  plea  necessary  in  die  case  where  no 
judge's  order  has  been  obtained:  it  must  therefore  be 
inferred  that  the  same  practice  prevails  iv  all  other  cases, 
though  the  rule  does  not  in  terms  apply  to  them. 

The  Court,  upon  a  reference  to  the  officer,  observed, 
that  it  never  had  been  decided  that  a  demand  of  a  plea 
was  necessary  in  such  a  case  as  this :  in  the  Court  of 
King's  Bench  it  was  held  unnecessary,  and  since  it  was 
highly  desirable  to  render  the  practice  of  the  two  Courts 
as  nearly  uniform  as  possible,  it  should  in  future  be  con- 
sidered as  a  settled  rule,  that  where  there  is  an  order  for 
further  time  to  plead,  no  demand  of  a  plea  is  necessary. 
This  too  was  much  the  more  reasonable  way ;  for  since 
the  Defendant  prescribes  to  himself  by  his  order  the 
time  within  which  he  shall  plead,  no  demand  can  be 
necessary  to  acquaint  him  with  the  time  :  the  rule  was 
accordingly  about  to  be  di^chaiged  :  but 

Cockell  produced  an  affidavit  of  merits,  and  took  on 
himself  the  payment  of  costs,  upon  which  the  Court 
made  the  rule 

Absolute* 
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1809.  bond,  by  the  contingency  having  happened^  became  a 
bond  for  the  payment  of  money  only.  In  Bidleston  ▼. 
Whytelj  3  Burr,  1648,  an  action  on  a  judgment  was  held 
to  be  a  peculiar  species  of  action  not  enumerated  in  the 
statute. 

Mansfield  C.  J.  The  cases  have  decided,  (for 
what  reason  I  cannot  perceive),  that  the  count  for  goods 
sold  and  delivered  is  not  an  action  upon  a  contract,  and 
Vie  must  abide  by  the  decision ;  we  can  only  look  at  the 
record,  we  cannot  examine  whether  the  evidence  to  sup- 
port the  count  is  the  evidence  of  an  express,  or  of  an 
implied  contract.  Besides,  if  that  were  a  count  upon  a 
contract,  yet  it  has  been  determined  that  where  there  is 
a  general  judgment,  and  one  of  the  counts  is  not  upon 
such  a  contract  on  which  debt  would  lie  at  the  time  of 
passing  this  statute,  bail  in  error  cannot  be  required  upon 
the  single  count. 

Lawrence  J.  What  count  is  there  in  this  declara- 
tion upon  which,  pih)perly  speaking,  debt  will  lie?  la 
Iiardr.4S5.  Lord  HaleC.  B.  determined  that  debt  would 
not  lie  against  the  acceptor  of  a  bill  of  exchange,  and 
Lord  Eldon  in  this  court  recognized  the  same  doctrine  ; 
and  it  was  determined  in  Tri/er  v.  Bridgeman,  that  if 
there  be  one  count  for  which  bail  in  error  is  unnecessary, 
it  is  not  necessary  for  any. 

Chambre  J.  I  am  very  sorry  we  are  bound  to  con« 
form  to  such  a  rule^  but  the  cases  are  all  so. 

Rule  absolute. 
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Holmes,  Gent,  one,  &c,  v.  Catesby.  May  $. 

npHE  Plaintiff,   who  was  an   attorney  of  this  court,     Theiasttfica* 

declared  upon  a  libel  published   by  the  Defendant^  m^t^Ktate 

conceminir  the  Plaintiff  in  his  business   and   profession.  '»"*'**«  ^^% 

®  ,  ,  ,  ,  notjseneral 

and  of  and  concerning  certain  businesses  in  which  he  had  charges  of  mii* 

been  retained  and  employed  by  the  Defendant,  and  of     a  libel 
and   concerning  the  bills  of  costs  and  charges  which  he  toriie^*wSh**' 
bad  delivered  to  the  Defendant,  in  the  form  of  a  letter  general  mis- 
directed to  one  Mr.  Thomas  Ti^fonkhouse,  which  was  as  gross  Decii- 
follows:  "  At  the  timeof  your  recommending  Mr.  iffo/me#  hood%revari- 

to  me  as  an  attorney,  I  am  persuaded  you  acted  from  cation,  and  ex- 

,  cessive  bUls  of 

the  purest  motives,  and  with  a  view  of  mutual  advantage  costs,  in  tbe 
^     ,      .  .         ^  J       •  I  business  he  had 

to  both    parties :  from  your  opinion,  and  wish  to  serve  conducted  for 

Mr.  Holmes,  I  was  induced  to  employ  him,  and  for  some  ^^  P**'^"?.?^ 
'  t^    ^  '  Aplea  mjiuti- 

tiroe  was  satisfied   with  his   conduct.     A  case  of  gross  fication,re- 
1-  <•  1     I        I  1  Hi  pcatinKthe 

negugence,  falsehood,  and  prevarication,   compelled  me  same  general 

to  withdraw    from  him  my  confidence,  and  to  transfer  it  oiiri^ijing 

to  a   eentleman  of  honour  and  respectability  :  in  conse-  ^^  particular 

-   ,.  ,  .„      ^1        .  actsofraiscon- 

quence  of  this,   a  most  enormous  bill  of  costs  has  been  duct,  upon  de- 
brought  against   me;   this,   by  legal   advice,  has  been  ^""^JJ^ 
taxed,  and  reduced  nearly  one  third,  and  paid ;  not  yet  ^*®"^ 
satisfied,  he  now  produces  another  bill  against  me,  the 
items   of  which  are  so  extraordinary,  that  at  this  moment 
I  shudder  at  the   bare  recollection  of  having  employed 
a  man  so  truly  base  and  contemptible.  I  have  btated  these 
facts  for  your  consideration,  and  the  several  vouchers  are 
in  my  possession ;  and  I  do   presume  the  inspection  of 
them  is  not  unworthy  your  notice."  The  Defendant  plead- 
ed in  justification,  as  to  such  part  of  the  letter  concerning 
the  Plaintiff's  character  and  conduct  as  relates  to  the  •  re- 
commendation of  the  Plaintiff  to  the  Defendant  by  the  said 
Thomas  Monkhouse,  and  the  consequent   employment  of 
the  Plaintiff  by  the  'Defendant,  and   the  conduct  of  th« 
O  o  2  Plaintiff 
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I8O9.  Plaintiff  in  the  execution   of  the  said  empIoYi  and  the 

Holmes         transferring  of  such  employment  from    the  Plaintiff  to  a 
V*  gentleman  of  .honour  and  respectability,  and  the  8ubse« 

quent  deHvery  of  enormous  bills  of  costs  by  the  Plaintiff 
to  the  Defendant,  and  the  taxation   thereof  and  reduc- 
tion therefrom,  and  payment  thereof,  and  the  delivery  of 
a  further  bill  of  costs,  and  the   impression   which  such 
conduct  left  upon  the  mind  of  the  Plaintiff,  and  the  opi- 
nion of  the  necessity  which  then  existed  of  informing  the 
said  Thomas  Monktiouse  in  a  friendly  manner  of  the  con- 
duct of  the  man  the  said  T/{pmas  Monkhouse  had  recom- 
mended ;    that  before  the   said  time,   &c.  he,  the  said 
JTiomas  Monkhouse,  had  recommended  the  Plaintiff  to  the 
JDefendant  as  a  fit  person  to  be  employed  by  the  Defend* 
ant  as  an  attorney  and  solicitor,  and  that  at  the  time  bet 
the  said  Thomas  Monkhouse,  recommended  the  Plaintiff  to 
him,  the  Defendant,  as  an  attorney,  he  the  Defendant  is 
persuaded  that  the  said  Thomas  Monkhouse,  acted  from  the 
purest  motives,  and  with  a  view  of  mutual  advantage  to 
both  parties ;  and  that  from  the  said  Thomas  Monkhouse^ 
opinion  and  wish  to  serve  the  Plaintiff,  he  the  said  Defend- 
ant was  induced  to  employ  the  Plaintiff,  and  for  sometime 
was  satisfied  with  his  conduct,  and  that,  before  the  com- 
posing and  writing,  &c.  the  said  letter,  a  case  of  gross 
negligence,   falsehood,  and  prevarication,  compelled  him 
the  Defendant  to  withdraw  from  the  Plaintiff  his  confi- 
dence, and  to  transfer  it  to  a  gentleman  of  honor  and  re* 
spectability,  that  is  to  say,  to  one  Mr.  James  Piatt:  and 
tliat  in  consequence  of  this  a  roost  enormous  bill  of  costs 
was,  before  the  composing,  writing,  and  publishing  the 
6aid  letter,  brought  against  him  the  Defendant,  which  by 
legal  advice  was,  before  the  time  last  aforesaid,  taxed,  and 
reduced  nearly  one  third,  and  paid.     And  the  Defendant 
further  averred,  that  the  Plaintiff,  not  then  satisfied,  be- 
fore the  time  of  the  writing,  &c.  the  ^aid  letter,  produced 
another  bill   against  him   the   Defendant,   the  items  of 

ifk-hicb 
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M'faich  were,  at  the  time  of  writing,  composing,  and  pob*  18()9« 

lishiug  the  said  letter,  so  extraordinary^  tliat  at  the  moment 
of  writing  and  publishing  the  said  letter,  he,  the  Defendant, 
shuddered  at  the  bare  recollection  of  having  employed  a 
man  so  truly  base  and  contemptible,  as  in  his,  the  Defend- 
ant's,  opinion,  the  Plaintiff  must  have  been;  and  the;  De- 
fendant averred  that  he  stated  the  fact  for  the  said  Thomas 
Alorikhouse's  consideration,  and  that  the  several  vouchers 
mrere  in  his,  the  Defendant's,  possession,  and  that  he  did  • 
presume  the  inspection  of  them  was  not  unworthy  of  his  the 
•aid  Thomas  Monkhouse^s  notice ;  for  which  reason^  he  the 
Defendant,  at  the  said  times  when,  &c.  did  write,  com- 
pose, and  publish  of  and  concerning  the  Plaintiff,  and  his 
conduct  as  such  attorney  and  solicitor  in  his  aforesaid 
employment,  the  said  letter,  as  it  was  lawful  for  him  to 
do  for  the  reasons  aforesaid.  To  this  the  Plaintiff  de- 
murred, and  alleged  for  cause,  that  the  Defendant  had 
not  set  forth  or  shewn  in  and  by  his  plea,  specifically, 
particularly,  and  circumstantially,  what  case  or  cases,  or 
how,  or  in  what  manner,  or  under  what  circumstances, 
the  said  case  or  cases  of  gross  negligence,  falsehood,  and 
prevarication,  in  the  plea  mentioned,  and  which  com- 
pelled him,  the  Defendant,  to  withdraw  from  the  Plain- 
tiff his  confidence,  and  transfer  it  to  the  said  James 
Plattj  arose,  or  was,  or  were  occasioned,  as  he  ought  to 
have  done;  or  what  facts,  circumstance  or  circumstances, 
constituted  or  was,  or  were,  the  cause  or  causes  of  the 
said  case  or  cases  of  gross  negligence,  falsehood,  and  pre- 
varication :  and  for  that  the  Defendant  had  not  particu- 
larly or  specifically  shewn  or  disclosed  in  and  by  his  plea 
any  cause  or  causes  why  or  wherefore  he  the  Defendant 
shuddered  at  the  bare  recollection  of  having  employed  a 
man  so  truly  base  and  contemptible,  as  in  his  the  De- 
fendant's opinion  the  Plaintiff  must  have  been  :  and  also 
for  that  the  Defendant  had  set  forth  the  charges  against 
the  Plaintiff  in  so  indefinite  and  uncertain  a  manner  that 
the  Plaintiff  could  not  know  what  particular  facts  the 

O  o  3  Defendant 
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1809.         Defendant  would  attempt  to  establish  by  evidence  under 
^^^^][^         them,  or  either  of  them,  on  ihe  trial  of  this  cause,  in 
^»  order  to  support  the  aforesaid  charges  and  libellous  mat- 

ters and  things  against  the  Plaintiff;  and  therefore  that 
he  the  Plaintiff  cannot  be  prepared  to  disprove  and  ans-' 
^ver  the)  same  as  he  ought  to  be,  and  otherwise  would 
have  been.     The  Defendant  joined  in  demurrer. 

Sepherd  Serjt.  in  support  of  the  demurrer.     This  plea 
IS  bad :    for  it   is  not   sufficient  generally  to  repeat  the 
libel :  it  is  necessarj  to  state  in  justification  some  facts, 
which,  if  true,  would  warrant  the  words  complained  of, 
and  on  which  the  Plaintiff,  who  in  some  sort  becomes  a 
Defendant  io  these  Cases,   may  take  an  issue,  and  muy 
come  to  trial,  knowing  what  is  the  specific  charge  against 
his  character,  and  prepared  to  answer  it.     This  doctrine 
is  laid  down  in  1  T,  R.  748.  Johnson  v.  Stuart^  and  alao 
in  the  case  of  Newman  v.  Bailey ,  there  cited;  in  the  for* 
met  of  these  cases  it  was  held  that  a  plea  averring  **  that 
''  the  Plaintiff  had  been  illegally,   fraudulently,  and  dis« 
''  honestly  concerneed  and  connected  with,   and  was  one 
'*  of  a   gang   of  swindlers  and  common   informers,  and 
^  had  also  been  guilty  of  deceiving  and  defrauding  divers 
^*  persons  with  whom  he  had   had  dealings  and  transac- 
^  tions,"    was   too    general  ;    and    that  the  Defendant 
ought  to  allege  some  special  circumstances,  together  with 
the  time  and  place,  so  as  to  give  the  party  an  opportunity 
to  meet  the  facts  on  which  the  allegation  is  founded.     In 
the  latter  ease,   a  plea  *^  that  the  Plaintiff  was  a  justice 
**  of  the  peace,    and  had  convicted  divers  persons   re« 
*'  spectively  in  divers  fines  and  sums  of  moniey,  for  and 
''  on  pretence  of  their  having   respectively  committed 
**  divers  respective  offences,  which  said  respective  fines 
''  and  sums  of  money,  amouHting  in  the  whole  to  50/., 
'*  he  had  received  of  the  respective  delinquents  so  by 
*'  him  convicted,  and  had  not  paid  the  same  to  the  se- 
^  vera!  persons  to  whom  the  same  ought  to  have  been 

"  paid 
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• 
^  paid,  by  virtue  or  the  respective  statutes,  but  had  kept  1809. 

**  and  detained  the  same,"  was  clearly  held  bad  on  spe- 
cial demurrer,  because  it  did  not  specify  any  one  fine  or 
penalty  which  had  been  improperly  detained.  It  is  very 
probable  that  in  the  present  case  tlie  circumstances  to 
which  the  Defendant  alludes  would  not  support  his  as- 
sertion :  if  he  had  stated  them,  and  they  had  appeared 
insufficient,  the  Plaintiff  would  have  had  the  opportunity 
to  demur :  but  here,  to  use  the  language  of  Buller  J., 
it  this  plea  were  to  be  suffered,  it  would  be  to  allow  any 
person  to  libel  another  more  on  the  records  of  the  court 
than  he  could  do  by  the  origiital  vehicle  of  the  slander. 
If  the  Plaintiff  had  not  demurred  to  this  plea,  but  had 
repied,  de  injuria,  he  must  have  gone  to  trial  prepared 
to  justify  the  transactions  of  his  whole  life,  since  the 
pica  does  not  point  out  to  him  any  one  of  them  as  the 
particular  fact  alluded  to. 

tVilliams  Serjt.  contri.    This  case  is  very  distinguish- 
able from  the  only  two  cases  which   have    been   cited. 
Those  were  cases  of  general  charges  of  malpractices.    In 
the  present  case,  it  is  the  Plaintiff  only^who  asserts  that 
he  has  been  guilty  of  negligence,  falsehood,  and  preva- 
rication ;  for  the   Defendant  only  says  that  a  case  of  that 
nature  induced  him  to  withdraw  his  confidence,  without 
saying   who    had  been  guilty  of  it.      The  Court  must, 
therefore,    conclude    that   the   plaintiff's    attention  was 
sufficiently  drawn  to  particular  passages  in  his  own  con«> 
duct,  to  which  he  applies  the  libellous  words,  so  that  h^ 
would  have  been  under  no  difficulty  to  know  what  facts 
would  be  put  in  issue  on  the  trial.      A  general  charge 
certainly  gives   no    notice  what  facts  would  be  put  in 
issue,  but  this  charge  relates  only  to  one  private  trans- 
action between  attorney  and  client,    occuring  within  a 
short  period  of  tune ;  it  must  therefore  be  familiar  to  the 
O  o  4  knowledgf 


648  CASES  IN  EASTER  TERM 

1809.  knowledge  and  memory  of  both  parties ;  nor  does  the 
plea,  as  was  urged,  compel  the  Plaintiff  to  review  the 
transactions  of  his  whole  life. 

Mansfield  C.  J.  It  is  probable  that  the  Plaintiff 
may  know  what  transaction  is  alluded  to,  but  the  Court 
cannot  be  ^sure  that  he  does,  and  possibly  he  may  not ; 
and  in  that  case  he  must  come  to  trial  prepared  with  all 
the  derks  that  have  been  employed,  and  all  the  papers^ 
in  all  the  causes  in  which  he  has  ever  been  engaged  for 
the  Defendant :  the  imputation  of  gross  negligence  and 
excessive  charges  is  clearly  actionable. 

Heath  J.  I  am  of  the  same  opinion.  It  is  said 
that  this  pl^  charges  something  specific.  But  I  agree 
with  Buller  J.,  in  Johnson  v.  Stuart,  if  there  be  any  thing 
specific  in  the  subject,  though  it  consist  of  a  number  of 
acts,  they  must  be  aH  enumerated :  the  Defendant,  who 
must  be  taken  to  know  them,  must  dbclose  tiiem. 

7%e  Court  permitted  the  Defendant  to  amend  on  pay- 
ment of  costs. 
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SiMMONDS   V.    SWAINE.  May  6. 

nr^HIS   was   an  action  of  assumpsit  brought  upon  a     IT  an  award 
award.    The  declaration  stated,  that  the  Defendant  two  things  to 
and  the  PlaintiflF  were   copartners    in    trade;    and  that  ^teraati?",**^ 

certain   disputes  and  differences  having   arisen  between  and  Either  of 
^  ^  '^  tlie  two  IS  un- 

them,  they  had  submitted  themselves  to  the  awafd  of  the  certain,  or  im- 

arbitrator,  indifferently  elected  to  arbitrate  and  determine  Sicumbent  on 

as  well  a  dissolution  of  the  said  copartnership,  and  a  re-  ^e^^^^][j,e^ 

muneration  to  either   party,    and  the  cancelling  of  the  other  of  thera. 
,.  .  ,,       If  an  award 

indenture  of  copartnership,    as  of   and    concerning   all  direct  tliat 

matters  in  difference  between  the  parties,  so  as  the  said  jJald^Vr  be  s^ 

award  should  be  made  in  writing  ready  to  be  delivered  ^^^^  *®  ^^^ 

°  ''  paici,  the  part  J 

to  the  said  parties  on  or  before  the  29th  day  of  February  must  citlier 

then  instant.     It  then  further  stated,  that  the  arbitrator,  or  ^ve  ^uch  * 

in  pursuance  of  the  submission,  duly  made  his  award  in  J^^^^J^^  ^^o 

writing  of  and  concerning  the  premises  so  to  him  re-  the  person  en- 

ferred,  and  thereby  did  (amongst  other  things)  award  that  ceive  it 

the  Defendant  should  pay  unto  the  Plaintiff  500/.  and  aco^ndiuSnSf 

that  the  same  should  be  paid,  or  secured  to  be  paid,  unto  the  submission, 

,  that  the  award 

the  Plaintiff,  (subject  to  the  deduction  of  \55L  9^.  \]id.   shaUbemadc 

thereinafter  mentioned,)  within  one  week  from  the  date  pomts  submit- 

of  the  award  :  and  also  that  the  Plaintiff  should  pay,  or  jetemiSi^"** 

allow  unto  the  Defendant,  out  of  the  said  sum  of  500/.,  some  of  the 

_  _     ^  .       ,  ^  ,  1    1       1      points  only,  is 

155/.  9«*  Ilia,  for  monies  drawn  out  of  the  trade  by  the  good,  provid- 

Plaintiff.     It  then  averred  as  a  breach,  that  the  Defend-  ^j^-on^^f  the 

ant  did  not,  nor  would  within  one  week  from  the  date  of  oUiers  do  not 

destroy  the 

the  award,  or  at  any  other  time  whatsoever,  pay,  or  se-  equipoise  of 

considerations. 
If  an  award 

order  tiro  things  in  favour  of  one  party,  one  of  which  is  uncertain,  or  for  other  reasons 

cannot  be  enforced,  he  may  waive  this,  and  sae  upon  the  breach  of  the  other. 

If  an  arbitrator  be  appointed  to  arbitrate  a  certain  measure  contemplated  between 

two  parties,  as  a  dissolution  of  partnership,  he  if  not  necessarily  bound  to  direct  that 

the  partnership  shall  be  dissolved. 

cure 
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1809.         cure  to  be  paid,  unto  the  Plaintiff  the  said  sum  of  500L, 
gJJ^JIJ^^       subject  to  such  deduction  as  aforesaid,  according  to  dtt 
v-  tenor  and  effect  of  the  award.      To  this  dedaratioD  die 

Defendant  demurred. 

Marshall  Seijt.,  in  support  of  the  demurrer,  objected, 
1 .  That  one  of  the  matters  submitted  was,  to  arbitrate  t 
dissolution  of  partnership,  which  it  was  imperitave  oo  tk 
arbitrator  to  do  ;  and  that  it  did  not  appear  by  the  avaid^ 
as  stated  on  the  face  of  the  declaration,  that  he  had  lo 
done.  2.  That  the  award  was  void  for  uncertainty,  in- 
asmuch as  it  did  not  positively  direct  whether  the  mo- 
ney should  be  paid,  or  only  secured  to  be  paid.  S.  UmI 
it  was  not  final.  [Upon  th^  first  point,  Heath  J.  r^ 
marked  that  the  submission  was  not  imperative  on  the  ar- 
bitrator to  award  a  dissolution  of  partnership.]  An  awari 
18  clearly  void  for  uncertainty,  which  orders  that  tk 
party  shall  give  security,  as  a  bond,  Sdmon^s  case,  5  Co.77i« 
It  is  equally  incompetent  m  this  case,  as  in  that,  for 
either  the  Plaintiff  or  the  Defendant  to  assess  the  peoiltj 
in  which  the  security  shall  be  given.  \^Heath  J.  ob- 
served that  the  case  cited  was  not  the  case  of  an  awaii 
to  do  one  of  two  things,  in  the  disjunctive,  as  this  was.] 
The  distinction  there  taken  is  important,  between  sodi 
things  as  a  man  binds  himself  to  do  by  his  own  cote- 
nant,  and  such  things  as  he  shall  be  bound  to  do  by  tbe 
award  of  another.  For  if  a  man  covenant  with  B,  to 
enter  into  a  bond  for  the  peaceable  enjoyment  of  certain 
land,  the  penalty  in  the  bond  shall  be  the  value  of  tk 
land;  but  the  Court  must  look  into  the  judgment  of  a^ 
bitrators,  and  see  whether  it  attains  that  certainty  wbidi 
is  the  object  of  litigatiou.  Thyrme  v.  Rigby,  Cro.  Jmc.  314> 
An  award  was,  that  the  Defendant  should  give  security 
to  the  Plaintiff  for  the  payment  of  16/.  at  two  days ;  and 
it  was  agreed  by  all  the  Judges  and  Barons,  upon  error 
brought,  in  the  Exchequer-chamber,  that  it  was  a  void 

arbitre- 
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arbitrement  for  the    uncertainty,  inasmuch  as  it  did  not  1809* 

shew  what    security  he  should  give,  whether  by  bond  or 
otherwise;   and  every  arbitrement  ought  to  be  certain,  9. 

that  the  party  may  know  what  he  ought  to  perform.  In  Swainb, 
the  present  case  it  would  be  necessary  to  appoint  a  new 
arbitrator,  to  determine  in  what  sum  the  security  shall 
be  given.  (2  Bulst.  260.  Duport  v.  fVMgoose*  Award 
that  the  Defendant  should  pay  such  a  sum  of  money  un- 
to the  Plaintiif,  and  that  he  should  give  security  for  the 
payment.  Coke  J.  This  is,  as  to  the  awarding  of  secu- 
rity, a  clear  void  award  ;  for  the  arbitrator  by  his  award 
cannot  enforce  the  Defendant  to  give  security  to  the 
Plaintiff.  2.  Sir.  102,4.  Tipping  v.  Smith,  an  award  that 
the  Defendant  should  give  security  to  pay  the  Plaintiff  ^ 

an  annual  sum  for  life,  on  demurrer,  was  held  ill  for  un- 
certainty, 1>ecause  it  did  not  determine  \ihat  security 
should  be  given,  Bedham  v.  Clarkson,  1  Ld.  Raym.  123. 
an  award  to  deliver  up  quoddam  icriptum  obUgatorium^vel 
quandam  billam  obligatoriam,  quodprius  habuisset,^'^  held 
too  loose  a  description.  The  arbitrator  must  have  in- 
tended to  give  the  Defendant  his  option,  whether  he 
would  pay  the  money  or  give  the  security :  if  the  Court 
should  decide  that  he  was  bound  to  pay  within  a  week, 
it  would  deprive  him  of  this  option;  if  he  exercises  his 
election  to  give  security,  it  is  impossible  to  say  what  the 
security  shall  be ;  he  may  tender  a  note  of  hand,  a  bond, 
a  collateral  security ;  the  I^Iaintiff  may  reject  them,  and 
insist  on  having  a  mortage:  no  one  can  decide  betweea 
them  M'hat  it  shall  be. 

Shepherd  Serjt.  contra.  The  declaration  only  states  that 
the  arbitrator  awarded  this  payment,  inier  alia,  and  there- 
fore it  is  not  necessary  to  set  out  any  other  parts  of  the 
award  than  those  on  which  (be  gravamen  is  founded. 
Un.  Rep.  312.  Leake  v.  Butler.  The  Defendant  is  at 
liberty  to  shew  the  residue  of  the  award  in  bis  plea^  if  it 
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I8O9.  M  material  for  him.     The  award  is  good :  the  only  qucs* 

tion  is,  whether  it  is  vitiated  by  being  id  the  alternative. 
This  case  differs  from  those  which  have  been  cited :  if 
an  award  be  so  uncertain  that  a  party  cannot  know 
which  of  two  things  he  is  to  do,  it  is  bad ;  but  unless 
the  matters  awarded  to  be  done  on  one  side  go  to  the 
whole  justice  of  .the  case,  and  be  the  whole  consideration, 
80  that  the  other  matters  cannot  consistently  with  justice 
be  separately  performed,  an  award  may  be  good  in  part, 
and  bad  in  part.  Pope  v.  Bret.  2  Saund.  291.  Award 
that  the  Defendant  should  pay  to  the  Plaintiff  the  money 
due  to  him  for  task  work  and  day  work,  and  that  the 
Plaintiff  should  pay  the  Defendant  251. ;  and  that  each 
should  mutually  release  the  other.  There  the  balance 
to  be  paid  to,  or  received  by,  the  one  party,  could  not  be 
ascertained  till  the  debt  of  the  other  was  rendered  cer- 
tain :  but  where  there  are  several  things  which  do  not 
go  to  the  whole  of  the  award  on  one  side,  the  award  may 
be  good  for  part  only,  as  in  2  IVik.  267.  Fox  v.  Smiih, 
where  an  award  was  made  for  payment  of  16/.  10s., 
and  the  costs  of  a  cause,  and  that  thereupon  mutual  re- 
leases should  be  given  ;  and  it  was  held  that  although  the 
costs  had  not  been  reduced  to  a  certainty,  eitlier  by  the 
award,  or  by  any  subsequent  taxation,  a  breach  of  the 
bond  was  well  assigned  upon  the  failure  of  payment  of 
thel6/.  IO5.  So  in  2  Wils,  293.  Addison  v.  Gray,  where 
an  award  was  to  pay  4/.  15^.,  and  the  costs  of  an  action 
in  an  hundred  court,  which  could  not  be  afterwards  as- 
certained by  taxation,  yet  it  was  held  that  a  breach  was 
well  assigned  upon  the  default  of  payment  of  the  4/.  15s. 
though  the  award  might  be  bad  for  the  residue.  The 
same  point  is  determined  in  3  Lev.  413.  Bargravev.  At- 
kins. In  all  the  cases  cited  on  the  other  side,  the  subject 
matter  of  the  award  was  uncertain.  It  is  to  be  infer- 
red from  the  case  of  Tkynne  v.  Jtigby,  that  before  the 
days  appointed  for  payment^  the  action  was  brought  iip- 

oa 


SWAIMCS 


IN  THE  Forty-ninth  Year  op  GEORGE  III.  563 

on  default  of  giving  the  security;  but  if  the  action  had  ^S09.  * 

not  been  commenced  until  after  the  days  of  payment,       '^^^^^^^^ 
the  Court  would  not  have  so  decided.     In  the  case  of  r. 

Tipping  V.  Smithy  the  difficulty  was,  to  know  in  what 
sum  the  party  should  be  bound  for  payment  of  tiie  an- 
nuity ;  but  there  is  no  difficulty  in  knowing  how  to  per-p 
form  this  award.  12  Mod.  585.  Lee  v.  Elkins.  Award 
that  the  Plaintiff  should  deliver  to  the  Defendant  a  cei^ 
tain  deed  concerning  the  title  of  land  in  question,  or 
pay  the  Plaintiff  50/. ;  the  deed  was  in  the  power  of  a 
third  person ;  and  it  was  objected  that  the  award  was 
therefore  void.  But  BUncozce  J.  held  the  award  good, 
for  it  did  not  positively  order  the  delivering  up  of  the 
deed,  but  that  the  Defendant  should  do  that,  or  pay  50/. 
Thus,  in  the  present  case,  the  Defendant  may  discharge 
himself  of  the  obligation  to  give  security,  by  paymg  the 
money. 

Marshall  in  reply.  In  the  case  of  Pope  v.  Bret,  two 
things  were  to  be  done,  to  pay  for  the  task  work,  and  to 
pay  the  251.,  and  one  being  bad,  the  whole  award  was 
held  void;  therefore  that  is  a  strong  authority  for  the 
Defendant.  Lee  v.  Elkins  is  merely  the  case  of  a  pe- 
nalty. The  doctrine  of  the  cases  which  have  partially 
supported  awards  appears  bad  in  principle;  good  sense 
and  policy,  and  public  convenience,  require  that  they 
should  be  construed  as  judgments,  and  if  not  wholly 
good,  be  wholly  set  aside. 

Mansfield  C.  J.  The  case  on  this  award  turns  on  a 
Tery  few  words.  The  real  question  is,  what  was  the  in- 
tention of  the  arbitrator,  as  expressed  in  this  declaration, 
respecting  this  sum  of  500/.  to  be  paid  to  the  Plaintiff. 
At  first  I  feared  this  came  within  the  same  class  of  cases 
as  Thynne  v.  Rigby,  and  that  it  was  uncertain,  because  it 
did  not  point  out  what  security  was  to  be  given.    But 

the 
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1809.         the  award  is,  that  the  Defendant  shall  pay  500/.  and  that 

V^"*^^*^^       the  same  shall  be  paid,  or  secured  to  be  paid,  within  one 
Simmon  DS  "T  *       ' 

V.  week  from  the  date  of  the  award.     Who  is    to  settle 

what  the  security  shall  be  1    Certainly  the  man  to  whom 

the  sum  is  to  be  paid.     The  true  meaning,  therefore,  is 

no  more  than  to  say,  it  shall  be  paid  within  a  week  ;  for 

if  the   security  offered    should  please    the  Plaintiff,  he 

would  take  it  without  any  direction  from  the  arbitrator. 

Though  much  weight  is  due  to  the  authority  of  Crokef 

probably,  if  the  case .  reported  there  were  a  new  case,  it 

.     .      would  be  decided  otherwise :  the  Courts  have  sometimes 

been  very  strongly  inclined  against  awards,   as  carrying 

away  causes  from  their  own  jurisdiction  to  the  decision 

of  private  persons,  but  they  now  give  these  instruments 

a  more  liberal  construction. 

Heath  J.  concurred  in  opinion  with  the  chief  justice. 
If  one  of  two  matters  is  awarded  in  the  disjunctive,  and 
one  alternative  is  impossible  or  uncertain,  that  alceraativc 
must  be  taken  which  can  be  pcrfoaned. 

Chambre  J.  expressed  the  same  opinion.  A  great 
deal  of  nicety  prevailed  in  the  old  cases  respecting  awards; 
but  the  rigour  of  that  interpretation  has  for  a  long  time 
been  gradually  relaxing ;  and  the  Courts  are  now  coma 
to  a  mode  of  considering  them,  more  consonant  to  com- 
mon sense.  But  even  in  the  earlier  cases,  so  long  since 
as  in  lioirs  Abridgment^  Arbitrement,  L.  it  was  in  some 
cases  held  that  unless  there  was  a  clause  ita  quodjiat  dc 
pramissUf  it  was  sufficient  to  make  the  av^rd  good,  that 
one  point  was  decided,  provided  it  was  not  necessary.^ in 
order  to  make  the  award  just,  that  tiie  others  should  be 
decided  also.  In  the  case  of  Paiftie  v.  Cook,  adjudged 
many  years  since  in  the  Rxcht  quer*chamber,  many  points 
relating   to  awards  were  to  be  decided*  on ;  and  amongst 

otbera 
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Others  this  general  doctrine  was  strongly  laid  down,  that        1809. 
as  there  was  no  clause  in  the  submission  providing  that 
the  award  should  be  made  on  all  the  points  submitted,  if 
the  matters  omitted  were  not  necessarily  dependant  on, 
and  connected  with,  the  other  points,  the  award  should 

be  sustained. 

Judgment  for  the  Plaintiff,  (a) 

(a)  Lawrence  J.  was  absent. 


Doe,  on  the  Demise  of  Pitcher,'  v.  Donovan.      ifay  n. 

rwiHlS  was  an  ejectment  brought  to  recover  the  posses.      On  atettmg 

sion  of  a  house  and  shop  on  Ludgate-hill.    Upon  the  yellr  to^eai^" 

trial  of  this  cause  at  Guildhally  at  the  Sittings  after  last  *^^VVi^ 

Hilary  term,  before  Mansfield  C.  J.,  it  appeared,  that  **««>  ^«  q"**- 
I,  .  ^1  r  .L  •  i_   J  ter  must  expire 

FeamSf  who  was  the  owner  of  the  premises,  had  some  ^iUi  a  year  oi 

years  since  let  them  to  Pitcher,  as  tenant  from  year  to  ^^  tenancy. 

year,  by  parol.     Pitcher  let  the  premises  to  Quell,  from 

Michaelmas  180£,  at  50/.  a-year,  to  quit  at  a  quarter's 

notice ;  and  Que// had  let  to  Donovan.  At  Lady-day  1808 

Qt/c// gave  to  Pitcher  a  quarter's  notice  of  her  intention  to 

quit  at  Midsummer  1808,  and  to  Donovan  a  quarter's  no« 

tice  requiring  him  to  quit  at  the  same  time.    The  jury 

found  a  verdict  for  the  Plaintiff. 

Manley  Serjt.  had  on  a  former  day  obtained  a  rule  nisi 
to  set  aside  this  verdict  and  enter  a  nonsuit,  upon  the 
ground  that  the  notice  to  quit  in  this  case  was  insuffi- 
cient,  because  the  quarter  did  not  end  with  a  year  of  the 
tenancy. 

Best  Serjt.  shewed  cause.  In  a  contract  with  a  servant 
for  a  year,  where  the  agreement  is  for  a  month's  warn* 
ing,  it  b  not  necessary  that  .the  month  shyuld  end  with 

the 
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ISOg.  .  the  year.  [Heath  J.  mentioned  the  case  of  Dann  v. 
Spurrier,  3  Bos.  S^  Pull.  399.,  where  it  was  determined 
that  the  terms  of  a  demise  are  to  be  iBkenfortissimi  con- 
tra proferentem,  and  therefore  wbeit  two  periods  of  quit- 
ting  may  be  designated  by  the  same  words,  the  tenant 
ahM  have  hb  option,  in  which  sense  he  will  take  them.] 
That  case  decides  only,  that  the  words  of  every  contract 
are  to  be  taken  most  strongly  against  the  contracting 
party,  and  therefore  if  the  tenant  undertakes,  as  here,  to 
quit  at  the  end  of  tliree  months,  it  must  mean  at  the 
end  of  any  three  months,  and  such  clearly  was  the  in- 
tention here;  and  when  contracting  parties  deviate  in 
their  terms  from  the  contract  which  the  law  would  raise 
for  them,  it  must  be  intended  that  they  mean  something 
different  from  that.  The  general  rule  of  law,  there- 
fore, which  applies  to  tenancies  from  year  to  year,  is  not 
applicable  here,  and  must  be  laid  quite  out  of  the  ques- 
tion. The  duration  of  the  possession  cannot  vary  the  na- 
ture of  the  contract.  The  special  contract,  under  which 
the  tenant  entered,  must  be  taken  to  continue  throughout 
the  tenancy.  If  the  question  were  upon  the  loan  of  a 
horse,  or  any  other  subject  to  which  the  cases  on  notice 
to  quit  do  not  apply,  there  could  be  nodoubt  on  it. 

Mojiley,  contra.  From  the  nature  of  the  premises  it 
must  be  inferred  that  the  parties  designed  to  let  them  for 
at  least  one  year  certain,  and  not  for  so  short  a  period  as 
three  months  only.  The  contract  differs  from  the  usual 
letting  from  year  to  year  in  this  circumstance  alone,  that 
each  party  agrees  to  recede  three  months  from  the  com* 
nion  term  of  the  notice  to  quit.  The  continuance  of  the 
possession  for  two  years  and  more  may  be  considered  as 
explanatory  of  the  meaning  of  the  parties.  All  the  cases 
agree,  that  the  notice,  whether  for  three  or  six  months, 
is  referable  to  the  eypiration  of  the  year.  But  there  is 
only  one  case  which  at  all  resembles    this.     Shirley  v. 

Hewman, 
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Netcmarij  1  Etp.  266.,  there  the  rent  being  made  payable  1809. 

quarterly,  with  a  stipulation  for  three  months'  notice  to       JS^^^'^''^^ 

.  Doe  deoK 

quit,  the  tenant  at  Christmas  gave  notice  of  his  intention        Pitcher 

to  quit  at  the  Ladif-day  following,  and  Lord  Kenyan  C.  J.       domoVan. 
presumed   an  acquiescence,  and  a  dispensation  of  the 
longer  notice.    So,  1  Esp.  94.  Doe  d.  Perry  v.  Hazel,  ^ 

Ejectment  for  a  house  taken  for  one  month,  under  a  sti-  ^ 

pulation  for  a  month's  notice  to  quit ;  it  was  held  that 
the  notice  is  in  all  cases  referable  to  the  time  of  letting. 
The  time  of  notice,  therefore,  in  all  cases  of  letting  for 
a  year,  ends  with  the  year,  except  in  the  case  of  lodgings ; 
if  it  where  otherwise  the  quartei's  notice  might  be  com- 
puted from  any  one  day  in  the  year,  which  would  pro* 
duce  inextricable  confusion,  inconvenience,  and  un- 
certainty. 

Mansfield  C.J.  At  the  time  of  the  trial  it  was  a 
question  what  was  meant  by  the  quarter's  notice.  I 
thought  it  meant  a  quarter  of  a  year,  ending  at  any  time : 
but  that  interpretation  certainly  admits  of  the  question 
raised  by  the  Defendant's  argument,  whether  it  shall  be 
a  quarter  of  a  year's  notice,  ending,  not  at  one  of  the  four 
most  usual  days  of  payment  in  the  year,  but  in  the  middle 
of  what  is  usually  called  a  quarter :  the  evidence  given 
was  of  a  quarter's  notice,  leaving  it  entirely  to  the  law 
to  ascertain  the  meaning  of  the  expression  ;  and  as  there 
is  no  satisfactory  explanation  that  this  contract  for  a 
quarter's  warning  had  any  other  meaning  than  that  Mhich 
the  general  law  gives  it,  we  think  it  better  to  hold,  (and 
certainly  it  is  the  most  rational  interpretation,)  that  the 
notice  to  quit  was  intended  to  expire  at  the  end  of  the 
year,  and  consequently  a  nonsuit  mast  be  entered. 

Chambre  J.  observed,  in  the  course  of  the  argument, 
that  the  meaning  of  the  quarter's  notice  depended  upon 
the  whole  contract:  if  it  was  a  tenancy  from  year  to 

Vol.  I.  Pjp  year 
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I8O9. 

Doe  deni« 
Pitcher 

r. 
Donovan. 


year,  with  a  quarter's  framing,  it  would  be  t  qoarler 
ending  with  the  year :  but  if  it  were  a  demise  for  oae 
year  only,  and  then  to  continue  tenaat  afterwards,  wd 
quit  at  a  quater's  notice,  it  would  be  a  quarter  coding 
at  any  time.  He  also  observed,  that  Quelle  wbohal 
given  his  landlord  this  notice  of  quittiug,  had  00  rcfo- 
•ion  in  him. 

Rule  I 


lf«y  »• 


Hutchinson  v.  Bell. 


riiHlS  was  an  action  in  which  the  Plaintiff  -  claimed  • 
compensation  from  the  Defendant,  for  having  knoaf* 


pect  to  open- 
lOff  an  account 
Vrith  bim  a«  a 
general  ciwto- 
iner,and  B, 
fraodnlently 
misrepresents 


If  A,  make 
an  inquiry  of 
B.  as  to  the 

ofc""with  m-  ^"^'^  8*^^"  *  f*'®®  character  of  a  person  named  So/anos 

Youngs  upon  the  credit  of  which  the  Plaintiff  wuia- 

duced  to  trust  him  with  goods  which  he  had  not  paid  for. 

Upon  the  trial  of  this  cause  at  Guildhall^  at  the  Sittiifi 

after  last  Hilar  1/  term,  before  MansfieldC*  J.itappeaiW 

tiienii'in  conse-  that  Young  had  applied  to  the  Plaintiff,  in  Aprils  to  scD 

^hkh>/! sells    ^i^  goods,  and  having  looked  out  certain  articles  to  tk 

5*  ^^iJl^"^  amount  of  60/.  had  referred  him  to  the   Defendant  hr 

time  to  tnne, 

and  is  after-      his  character.      Upon  enquiry  made,   the  Defendant  ia- 

by  him.  an  ac-  formed  the  Plaintiff,  that  he  believed  Young  bad  doae 

.dS^^'^^  well,  and  had  purchased  the  lease  of  his  bouse.     TV 

though  the       Plaintiff  observed  to  him,  that  in  opening  an  accouit 

buyer  pays  for      .  ,  .  ,        _.^      ,  -  . 

the  first  parcels  Witt)  another,  the  difficulty  was  not  so  great  m  getdag 

of  floods,  on 

the  purchase 

of  which  the  reference  is  made. 

But  the  Defendant  is  Uable  only  within  a  reasonable  time,  and  to  a  retsoaaUi 
tmount.  / 

If  one  who  has  sold  goods  on  the  representation  of  another  coocemiDg  the  bajc'^ 
circumsunceit,  afterwards  tells  tlie  buyer  he  will  sell  him  no  grnter  amomit  vilk* 
out  furtlier  references,  and  after  that  entrusts  hun  to  a  greater  amomit,  the  aallMr 
of  the  misrepresentation  if  not  liable  beyond  the  sun  doe  at  the  date  of  the  Pimlif  ^ 
dedaration. 


Blll. 
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paid  for  the  first  goods,  as  in  closing  the  account.    It  1809. 

was  true  that  Young  bad  purchased  the  lease  of  his  house,  r^"^^^^^^^ 
but  the  Defendant  knew  that  in  order  to  pay  for  it  he  ^  r. 
had  borrowed  the  money,  out  of  which  the  Defendant  had 
himself  lent  him  140/.  and  he  ako  knew  that  Young  had 
immediately  afterwards  mortgaged  his  lease.  It  also  ap« 
peared  that  the  Defendant  had  frequently  been  bail  for 
Youngs  and  had  declared  that  he  was  desirous  to  keep  him 
afloat.  The  five  first  parcels  of  goods  which  Young 
bought,  amounting  to  106/.  were  regularly  paid  for.  On 
the  30th  of  Maiff  the^  Plaintiff  having  then  entrusted  him 
to  the  amount  of  84/.,  Young  called  and  looked  out 
certain  other  goods ;  but  before  they  were  delivered,  the 
Plaintiff  wrote  him  a  letter,  ia  which  he  informed  him, 
that  on  looking  at  his  account  he  found  it  extended  as  far 
as  he  could'  afford  to  go  without  a  reference  more  satis- 
factory ;  and  he  therefore  requested  payment,  at  two  and 
a  half  per  cent,  discount,  for  the  goods  which  Young  had 
that  day  applied  to  purchase.  Young  called  on  the  third 
of  June,  and  made  a  payment  to  the  Plaintiff,  and  pur- 
chased a  parcel  of  goods.  He  also  paid  the  Plaintiff  oa 
account  generally,  in  the  months  of  Ju/ie,  Juljfj  and 
August f  several  sums  of  money.  In  the  month  of  Ho* 
vember,  Young  was  declared  a  bankrupt :  at  the  time  of 
his  failure  he  was  indebted  to  the  Plaintiff  in  193/.  2<.  3d. 
out  of  which  sum  £1/.  15s.  6d.  was  for  goods  sold  on  th^ 
3d  of  June.  The  defence  set  up  was,  that  Bell  was  an* 
•werable  only  to  the  amount  of  the  first  parcel  of  goods 
delivered,  and  no  further,  and  that  all  the  subsequent 
credit  had  not  been  given  upon  the  faith  of  the  Defend- 
ant's representations,  but  on  other  circumstances,  which 
must  be  inferred  from  the  Plaintiff's  conduct;  since  the 
letter  of  the  SOth  of  May,  as  the  Defendant  contended, 
was  a  refusal  to  trust  him  any  longer,  upon  the  Defend- 
ant's repesentation,  with  the  money  he  then  owed :  or 
at  least  it  must  be  presumed,  since  the  Plaintiff  had  after- 
wards 
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I8O9.  wards  trusted  Young  further,  that  Young  hnd  found  other 

tr"C^[X3*^.      means  to  satisfy  him  of  his  credit.     Mamfield  C.  J.  left 

f.  the  interpretation  of  the  letter  to  the  jury,  and  they  fouiMJ 

a  verdict  for  the  Plaintiflf  for  84/.  only,  being  the  sum  due 

at  the  time  of  writing  this  letter. 

Best  Seijt.  on  a  former  day,  had  obtained  a  rule  nui 
to  set  aside  this  verdict  and  enter  a  nonsuit,  upon  the 
ground,  that  either  the  Defendant's  liability  extended 
only  to  the  first  parcel  of  goods  delivered,  or  at  roost,  it 
ceased  on  the  Sd  of  June,  when  a  new  credit,  he  said,  was 
opened. 

Shepherd  Serjt.,  now  shewed  cause.  The  verdict  is 
right  in  law,  and  warranted  by  the  evidence.  A  case  may 
exist,  in  which  a  person  may  mean  to  represent  that 
credit  may  safely  be  given  for  a  particular  parcel  of 
goods ;  in  another  case  he  may  mean  that  general  credit 
is  to  be  given.  Which  of  these  was  the  case  here  is 
plain  from  the  conversation  between  the  Plaintiff  and 
Defendant ;  for  the  Plaintiff  told  him  it  was  not  so  much 
the  payment  for  the  first  parcel  of  goods,  about  which 
he  was  solicitous,  as  it  was  the  closing  of  the  account. 
If  under  these  circumstances  the  liability  were  to  be  con* 
fined  to  a  single  transaction,  it  would  facilitate  enormous 
frauds,  and  give  a  Defendant  the  complete  success  of  his 
"  misrepresentation  ;  fol*  it  Mould  only  be  requisite  tliat  he 
ihould  furnish  money  for  the  first  payment,  and  the  per- 
son trusted  would  be  enabled  to  obtain  goods  to  any  fur« 
tlier  amount.  Biit  the  evidence  here  proves  the  subject 
of  enquiry  to  have  been,  whether  the  Plaintiff  might 
open  an  account  with  Young,  and  go  on  dealing  with 
bim  from  time  to  time.  Thus  would  the  matter  have 
stood  but  for  the  Plaintiff's  letter;  and  upon  that  the 
question  arises,  whether  it  meant  that  he  would  not^ny 
longer  trust  Young  at  all  upon  the  Defendant's  represent- 
ation/ 
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ation,  or  that  he  would  not  trust  him  beyond  a  limited 
amount  upon  that  credit,  and  was  therefore  desirous  to 
receive  payment  for  the  goods  last  furnished;  and  it  is 
clear  that  the  latter  is  the  true  meaning :  for  otherwise 
he  would  have  required  immediate  payment  for  the  sum 
then  due.  If  the  Plaintiff,  being  informed  that  he  might 
trust  this  person  to  the  amount  of  100/.,  should  entrust 
him  to  the  amount  of  1000/.,  it  could  not  be  on  the  cre- 
dit of  the  Defendant's  representation,  but  on  some  other 
ground  ;  but  here  it  appears,  that  after  he  had  required 
instant  payment  for  the  goods  bargained  for  on  the  30th  of 
May,  there  was  a  current  account  kept  open  as  to  the 
goods  previously  sold,  and  in  the  following  months  several 
payments  are  made  on  account,  to  keep  down  the  credit 
within  due  limits.  It  is  not  necessary  to  contend  that 
this  credit  could  last  for  ever :  a  credit  may  continue  so 
-many  years  that  it  would  be  absurd  to  refer  it  to  the 
.original  representation;  but  here  the  representation  is 
made  in  April,  and  all  the  dealings  cease  in  Norember. 
There  was  pregnant  evidence  that  the  Defendant  re- 
ceived the  benefit  of  this  misrepresentation.  The  De- 
fendant contended  at  the  trial,  that  all  the  credit  be- 
jond  the  84/.  was  given  upon  some  other  representa- 
tion; and  if  the  jury  believed  that,  they  have  acted  pro- 
perly in  confining  the  PlaintifiTs  damages  to  the  previous 
credit. 

Best  and  ^aughan  Serjts.  contra.  To  enable  the  Plain- 
tiflf  to  succeed  in  this  action,  it  is  not  sufficient  for  him 
to  shew  that  the  representation  has  been  fraudulent,  nor 
.  is  it  sufficient  to  shew  that  he  has  sustained  damage,  but 
he  must  shew  that  the  damage  has  been  sustained  in  con- 
sequence of  the  fraud,  and  not  in  consequence  of  his 
own  gross  negligence.  Per  CrokeJ.  Bailey  v.  MerreU. 
2  Bulst,Q5.j  where  a  carrier  received  a  cade  of  woad, 
with  an  assurance  that  it  weighed  8  cwt.,  and  it  in  fact 

P  p  3  weigbecl 
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weighed  20  cwt.  and  two  of  lib  horses  were  thereby 
killed;. and  it  was  held  he  should  not  recover  for  the 
deceit^  because  it  was  his  duty  to  weigh  it  himself.  Tbe 
proper  limitation  of  this  action  now  is,  that  if  a  trader 
immediately  gives  credit  on  the  representation,  and  it  b 
false  with  the  knowledge  of  the  party  who  made  it,  he 
may  recover;  but  if  he  takes  time  to  enquire,  then,  woi 
in  all  cases,  so  soon  as  he  has  other  means  and  opportn* 
nities  to  satisfy  himself  of  his  chapman's  character,  tke 
author  of  that  representation  is  discharged.  Padey^. 
Freeman  3  Term  Rep.  64.  Lord  Kenyan  C.  J.  there  ap- 
proves the  doctrine  of  Croke  J.  It  cannot  be  contended 
that  this  warranty  is  to  be  perpetual,  and  if  not,  no  other, 
limit  can  be  laid  down  than  to  confine  it  to  the  single 
transaction  upon  which  the  reference  is  made.  The 
circumstances  of  a  merchant  daily  fluctuate  ;  and  it 
would  be  of  the  most  dangerous  example  if  the  refNC- 
sentation,  intended  to  be  confined  to  one  transaction, 
could  be  extended  into  a  perpetual  guaranty  of  hb  sol- 
vency. The  action  has  never  yet  been  pressed  to  tk 
extent  which  is  now  contended  for.  In  Pasleyw.  FreemoMt 
Tapp.  V.  Lee,  3  Bos.  tf  Pull.  370,  Eyre  v.  Dun^wi, 
1  Eastf  324.,  and  all  the  modem  cases  on  this  subject, 
the  liability  has  not  been  extended  beyond  the  first  par* 
eel  of  goods ;  and  the  principle  has  been  establbhed,  tint 
where  the  Plaintiff  has  other  opportunities  to  satisfy 
himself,  he  must  not  neglect  them,  and  that  the  action  if 
only  maintainable  where  the  evidence  absolutely  exclodes 
the  negligence  of  the  party;  but  where  it  is  possible 
that  negligence  should  be  the  cause  of  the  loss,  the  De- 
fendant is  absolved  from  his  liability.  These  goods 
were  evidently  furnished,  not  on  the  credit  of  the  repre- 
sentation, but  on  the  credit  of  the  account  current; 
nor  is  there  a  trader  in  London  who  will  not,  without 
any  enquiry,  entrust  goods  to  the  amount  of  500/.  to  one 
who  has  purchased  goods  to  the  amount  of  100/.  and 
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paid  for  them.    If  the  payments  were  made  on  the  ge*  1809. 

neral   account,  these  very  eoods  were  in  part  paid  for.     •h*^'"*'''^"^^ 
It  would  be  unreasonable   that  the  Plaintiff,  continuing  r. 

to  deal  with  Youngs  should  permit  him  always  to  remain 
indebted  in  84/.,  intending  to  resort  to  the  Defendant 
for  that  amount.  This  was  not,  however,  the  meaning 
of  his  letter,  the  intent  of  which  was,  that  either  their 
dealings  must  cease,  or  he  must  have  a  further  reference ; 
and  since  he  proceeded  to  deal  with  Young,  it  is  plain  he 
must  have  had  a  further  foundation  for  giving  this  ex- 
tended credit.  In  the  case  of  Tapp  v.  Lee,  the  Court 
granted  a  new  trial  on  payment  of  costs :  because*  though 
the  Defendant  had  clearly  been  guilty  of  a  fraud,  there 
'  was  reason  to  suspect  that  the  Plaintiff  himself  had  been 
too  eager  to  obtain  this  sort  of  security,  and  had  practised 
a  trick  on  the  Defendant. 

Upon  the  motion  for  the  rule  nUi^  Heath  J.  remarked, 
that  if  the  action  could  be  at  all  maintained,  it  would  be 
very  inconvenient  to  limit  it  to  the  goods  first  supplied ; 
for  he  had  seen  many  cases  of  coajspiracy  to  defraud  trades- 
men, in  which  the  goods  first  delivered  were  always  punc« 
tually  paid  for. 

Mansfield  C.J.  observed,  that  this  was  a  new  ac- 
tion, and  went  further  than  any  case  hitherto  decided ;  and 
that  the  effect  of  the  evidence  was  to  shew  a  treaty  for  en- 
tering into  an  account  with  this  man  as  a  general  customer, 
and  not  an  inquiry  directed  merely  to  the  payment  for  one 
parcel  of  goods. 

Cur.  adv.  v^lt. 

Mansfield  C.  J.  now  delivered  the  opinion  of  the 
Court. 

One  point,  on  which  1  had  doubts  ,at  the  trial,  has 
since  been  fully  considered ;  namely,  whether  the  credit 
given  on  a  representation  of  character  is  to  be  confined 

Pp  4  ta 
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1809.  to  the  first  parcel  of  goods.    I  have  always  doubted  of 

jjjjj^^^j^^     the  utility  of  entertaining  such  actions  as  have  been  sop- 
f*  ported  in  the  late  cases  of  this  sort,  because  they  have 

the  effect  of  enabling  a  man  to  do  that  indirectly,  whidi 
the  statute  of  frauds  expressly  forbids  to  be  done  in  direct 
'  terms,  to  guarantee  the  debt  of  another.     Nothing  could 

be  more  dishonest  than  the  Defendant's  conduct  respect- 
ing Young:  he    knew  him  to  be  insolvent,  yet  he  repre- 
.   sented  him  as  thriving  and  flourishing ;  he  stated  as  a 
proof  of  it,  that  he  had  bought  the  lease  of  his  houses 
although   he  knew  that  he  had  borrowed  the   money  to 
buy  it,  of  which  he  had  himself  lent  him  140/.    There 
b  much  weight  in  t(ie  evidence  of  the  witness  who  stated, 
that  the  Plaintiff  expressed  his  apprehension   of  the  great 
difficulty  of  closing  an  account  once  opened  ;  and  con- 
sidering that,  I  think  it  is  reasonable  to  make  the  De- 
fendant answerable  for  the  credit  given  to  Young  on  the 
faith  of  that  representation,  provided  it  be  not  carried 
to  an  unreasonable  extent,  and  be  confined  to  a  reason- 
able time.     The  letter  is  important,  and  I  think  the  jury 
have  put  the  right  sense  on  it.     I  left  it  to  the  jury  to 
say  whether  it  meant  more  than  this,  not  that  the  Phin- 
tiff  would  no  longer  trust  Young  with  the  sum  then  due^ 
but  that  he  would  not  give  him  credit  for  a  greater  saoi 
than  was  then  due ;  and  the  jury  put  the  latter  sense  oo 
it.    Two  sums  of  money  are   afterwards  paid,  one  in 
Juli/j  the  other  in  September.    I^either  is  paid  specificall; 
on  account  of  this  debt  of  84/.,  but  on  the  general  ac- 
count.  And  where  a  person  pays  money^  not  specifying 
on  what  account  it  is  paid,  it  is  in  the  power  of  the  person 
who  receives  it  to  apply  it  to  whatever  account  he  pleases: 
therefore  the  Plaintiff  is  entitled  to  apply  these  payments 
to  the  goods  last  delivered:   consequently  the  verdict 
found  at  the  trial  is  right,  and  the  rule  for  entering  a  non. 
suit  must  be 

Discharged. 
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1809. 

nnHE  Court  desired  that  for  the  future  it  might  be   .  m^wm'io 

understood  as  a  general  rule  of  practice.  That  no  pot  oft' trials 
.  .  .  mast  be  made 

motion  to  put   off  a  trial  would  be  entertained  at  nisi  in  bank,  whea 

prius,  when  the  motion  could  be  made  in  bank,  in  term  at^juti^m«^^ 

time. 


Parkin  v.  Scott.  *«y  it- 

XENS  Serit.  had  on  a  former  day  obtained  a  rule  nisi  ..I^*  P>«ntiff 
•^  ...  .  discontinue  «a 

that  all  proceedings  in  this  cause  might  be  staid  until  action  stayed 

die  £ftfa  day  of  the  term  next  after  the  trial  of  the  cause  court  by  acon- 

of  Parkifiv.  Crtercs,  then  pending  in  the  Court  of  King's  »«^'i^^<>">  ™>«. 
,  ^      ••*"  conmence 

Bench.    The  Plaintiff  had  commenced  an  action  in  that  <^  action 

court  against  the  present  Defendant  on  a  policy  of  insu-  same  Defend- 

rance,  and  another  on  the  same  policy  against  Grieves.  »mc*caui^m 

The  proceedings   in  the  former  were  stayed  by  a  conso-  ^^  Court,  Uie 

lidation  rule,  until  the  latter  should  be  tried ;  and  after  stay  proceed- 

issue  joined  in  the  latter,  and  while  it  was  in  course  to  be  Sf'trialof  the 

set  down   to  be  tried  at  the  Sittings  after   the   present  ^^  mentioii- 

...  1      rr      ,    ed  m  the  con- 

term,  the  Plaintiff  discontinued  his   action  in  the  Kmg  s  solidation  rule. 

Bench  against  Scott,  and  commenced  the  present  action 

in  this  court. 


Shepherd  Serjt.  shewed  cause.  If  this  conduct  be  any 
contempt  of  the  order  of  the  Court  of  King's  Bench,  it  is 
for  that  Court  to  notice  it.  But  it  would  be  competent 
to  contend,  even  in  that  court,  that  it  is  perfectly  open 
to  the  Plaintiff  to  discontinue  there,  and  to  choose  what 
other  jurisdiction  he  will.  He  has  in  fact  taken  this  mea* 
sure,  because  his  witnesses  are  going  abroad,  and  he  saw 
an  earlier  prospect  of  tr)'ing  the  cause  in  this  court. 

Lem 
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Lens  Serjt.  contrd.  The  Court  will  take  care,  notoolj 
that  the  PlaiDtiff  does  not  violate  the  letter  of  the  coo- 
BoIidatioQ  rule,  but  that  he  shall  not  by  anj  contiifaiGe 
attain  the  same  end. 


The  Court  admitted,  that  in  general  it  was  conpetcit 
for  a  Plaintiff  to  sue  in  one  court,  although  actions  were 
pending  on  the  same  subject  in  another ;  but  that  in  tbe 
present  case  there  could  be  no  other  object  io  view  thas 
vexation,  since  the  Plaintiff  could  have  no  reasonable 
hope  to  obtain  an  earlier  trial  in  this  court  than  in  tbe 
King*s  Bench.  And  therefore,  though  it  was  true  thai 
nothing  was  expressly  ^id  in  the  consolidation  ruleaboat 
suing  in  the  Court  of  Common  Pleas,  the  rule  would  be 
nugatory  if  it  were  not  to  prevent  the  Plaintiff  from  suing 
in  any  other  court.  That  must  have  been  intended,  and 
therefore  the  present  rule  must  be  made 

Abtolotc 


Mtmf  It. 


Caswell  v.  Coare. 


rpHlS  was  an   action  upon  the  warranty  of  a  horse, 
sold  by  the  Defendant  to  the  Plaintiff  for  the  sum  of 


Upon  the 
breach  of  tbe 
warranty  of  a 

hS^'ii^ret^im-  20/.     Upon  the  trial  of  this  cause   at  the  Sittings  after 


ed,  the  mea- 
tore  of  da- 
mages U  the 
price  paid  for 


If  the  horse 
isnotretamed, 


last  Hilary  term,  at  Guildhall,  before  Mansfield  C.  J.,  ike 

warranty  and  unsoundness  were  proved ;  no    tender  bad 

been  made  of  returning  the  horse  to  any  person  who 

could  be   identified    with  the  Defendant    as  bis   agent. 

tfaemeasnreo/   Whereupon  CocA'e//  Serjt.  contended,  that  the  Plaintiff 

d^renc^be-^    could  recover  nothing  for  the  keep  of  the  horse ;   and 
tweenhUreal 
valae  and  the 
price  Kiven. 

If  the  horse  is  not  tendered  to  ..the  Defendant,  the  Plaintiff  can  reeofcr  no  dasafCi 
for  tbe  ezpence  of  his  keep. 

*^  that 
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that  if  the  Plaintiff  took  the  £0/.  the  horse  must  be  re-'  1809. 
turned.  Best  Serjt.,  on  the  other  hand,  contended,  that  the 
Defendant  was  not  entitled  to  a  return  of  the  horse,  un- 
less he  paid  for  his  keep  in  the  interim.  Mansfield  C.  J: 
directed  the  jury,  that  if  the  horse  was  returned  to  the 
Defendant,  the  price  of  the  horse  ought  to  be  given :  if 
the  horse  was  kept,  the  verdict  ought  to  be  for  the  dif- 
ference between  the  value  and  the  price.  The  jury, 
contrary  to  this  direction,  found  their  verdict  for  the 
Plaintiff  with  30/.  \0s.  damages,  being  201.  for  the  horse, 
and  10  guineas  for  its  keep.  Cockell  in  this  term  ob- 
tained a  rule  nisi  to  set  aside  the  verdict  and  have  a  new 
trial ;  upon  this  application,  it  appeared  that  the  horse 
had  stood,  both  before  the  commencement  of  the  action, 
and  since  the  trial,  at  a  livery  stable,  ihe  keeper  of  which 
would  not  deliver  up  the  horse,  unless  paid  for  his  keep  ; 
but  that  immediately  after  the  trial  the  Plaintiff  had  given 
the  Defendant's  attorney  notice  that  the  horse  was  there, 
and  that  he  might  go  and  take  it  there,  but  not  accom- 
panying the  notice  with  any  offer  to  pay  for  its  keep. 

Best  now  shewed  cause.  The  Plaintiff  does  not  pro- 
ceed upon  a  dissolution  of  the  contract,  but  he  contends 
that  the  expence  of  th6  keep  of  the  horse  is  one  of  the 
consequences  of  the  breach  of  the  contract.  He  also 
relied  on  the  notice  given  immediately  after  the  trial. 

He  again  offered  that  the  Defenc^ant  might  take  the 
horse. 

Cockell  contrd.  That  will  not  do :  the  horse  must  be 
delivered  to  the  Defendant, 

Mansfield  C.J.  The  contract  being  broken,  the 
Defendant  must  give  back  the  money,  and  the  Plaintiff 
must  return  the  horse ;  but  unless  the  Plaintiff  has  pre- 
viously tendered  him,  he  cannot  recover  for  the  keep ; 

because 
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1809*  because  it  was  not  the  Defendant's  fault  that  the  Plainfiif 
kept  him.  When  the  warranty  was  brokeo,  the  Plaiauff 
might  instantly  have  sold  the  horse  for  what  be  could  get, 
and  might  have  recovered  the  residue  of  the  price  io  d«- 
mages.  All  that  can  now  be  done,  is  to  reduce  the 
damages  to  20/.,  and  to  let  the  horse  be  re-deliTered. 

Lawrence  J.  If  the  Plaintiff  buys  the  horse,  it  ii 
his  own,  and  he  must  keep  his  own  horse  as  long  as  he 
has  it. 

Rule  absolute  to  reduce  the  verdict  to£0/., 
the  Plaintiff  undertaking  to  deliver  bick 
the  horse  free  of  any  expences  for  iu 
keep. 


MImf  13. 


BOWCHER   V.  NOIDSTROM. 


-^  -  ^T^HIS  was  an  action  of  trespass,  brought  by  the  Plain- 
ship's  crew  tiff,  who  was  owner  of  a  vessel  called  the  ProvidencCf 
•cTof  iiuaryto  sg^iost  the  Defendant,  who  was  master  of  a  Swedish  ship 
uM^ber  ship,  j^jng  Jq  Jj^  river,  to  recover  a  compensation  for  the  dt- 
direction  from  mage  which  the  Plaintiff  had  sustained  by  the  cutting 
the^muter^  away  of  part  of  his  mainsail  by  a  person  on  board  the 
S^KISS".'     Defendant's  ship.    The  Defendant  pleaded  the  general 

tamed  against    issue.     Upon  the  trial  of  this  cause  at  GuUdhaiL  at  the 

the  master,  al-      .  . 

though  he  was    Sittings  after  last  Hilary  term,  before  Mansfield  C.  J.  it 

time.  The  appeared  that  while  the  Plaintiff  was  endeavouring  to 
2y**?"^  ®^*  steer  his  vessel  between  the  Defendant's  ship,  w hich  lay 
charged  of  his  at  anchor,  and  another,  he  fell  athwart  the  hawse  of  the 
for  the  acts  of  Defendant's  ship,  the  gib  boom  of  which  went  through  the 
altboi^'  Plaintiff's  mainsail.    After  hb  vessel  had  been  entangled 

done  under 

the  direction  of  a  pilot,  who,  by  the  regnlationt  of  a  ttatate,  snperMdes  tiie  mister  ftr 
the  time  in  the  govenmient  of  bis  ship. 
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in  this  way  for  half  an  hour,  a  pilot  who  was  on  board,  1B09« 

and  had  the  care  of  the  Defendant's  ship,  gave  directions  bowche* 
to  one  of  the  crew  to  cut  away :  and  the  man  to  whom  _  <'• 
he  gave^he  direction,  immediately  cut  five  or  six  clews 
of  the  PlaintifPs  mainsail,  and  part  of  his  boom.  The 
Defendant's  ship  was  in  no  danger,  and  it  was  probable 
that  the  Plaintiff  could,  without  this  operation,  have  ex- 
tricated his  vessel  in  the  space  of  another  hour.  The  De- 
fendant was  at  that  time  on  board,  but  he  was  asleep  in 
his  bed,  and  gave  no  orders  throughout  the  whole  trans- 
action. With  respect  to  the  captain's  liability,  Mansfield 
C.J.  was  of  opinion,  that  although  there  was  a  pilot  on 
board,  the  pilot  does  not  represent  the  ship,  and  that  the 
master  >vas  still  answerable  for  every  trespass.  The  jury 
found  a  verdict  for  the  Plaiutiff. 

Vaughan  Serjt.  had,  on  a  former  day  in  this  term,  ob« 
tained  a  rule  nisi  to  set  aside  the  verdict,  and  have  a  new 
trial,  upon  two  objections.  1.  That  the  action  ought  to 
have  been  brought  against  the  pilot,  not  against  the  cap- 
tain ;  because  the  stat.  3  G.  i.  c.  13.,  which  compels  the 
captain  to  take  on  board  a  pilot  in  order  to  come  up  the 
Thames^  and  supersedes  his  authority  while  the  pilot  re- 
mains on  board,  thereby  also  takes  off  the  captain's  re- 
sponsibility for  acts  done  during  that  time.  2.  That  the 
action  ought  to  have  been  case,  and  not  trespass.  Hugget 
V.  Montgomery f  2  New  Rep.  446.  [Lawrence  J.  men- 
tioned, with  relation  to  the  first  point,  the  case  of  an 
action  brought  against  the  captain  of  the  Russel  man  of 
war,  for  running  down  the  London  East  Indiaman.     The  j 

captain  was  sleeping  in  his  cabin  :  the  lieutenant  of  the 
watch  had  the  command  of  the  ship  ;  and  it  was  urged 
that  the  captain  was  not  liable  for  this  misfortune,  inas- 
much as  the  lieutenant  wa9  not  his  servant,  being  put  in 
by  the  Admiralty  :  but  the  objection  did  not  prevail,  and  , 

he  was  held  liable,] 

Shepherd 


570  CASES  IN  EASTER  TERM 

1805).  Shepherd  Serjt.  noYf  shewed  cause.     An  action  upoo 

^^^"^^^^-^     Uie  case  could^  not  have  been  maintained  here,  for  ttut 
r.  was  not  an  act  of  negligence^  but  a  wilful  cutting :  tres- 

pass, therefore,  is  the  right  action ;  and  if  the  Defendant 
relied  upon  any  supposed  necessity  for  cutting  away  the 
sail,  he  ought  to  have  pleaded  it  in  justification.  In  the 
case  of  a  sheriff,  trespass  lies  against  him  for  the  act  of 
his  bailiff. 

Faughan^  contra. 

The  Court  held  that  as  it  did  not  appear  that  the  cap* 
tain  bad  done  any  act  in  thii  case,  the  rule  to  enter  a  non- 
suit roust  be  made 

'  Absolute* 


JtfaylS.  KiRTLAND    V.    PoUNSETT. 

Inaaami^   T^HE  Plaintiff  declared  upon  the  use  and  occupatioo 
for  nse  and  oc-     JL  .  .  _ 

capation,  it  is  of  a  house  m  the  parish    of  Lambeth .     Upon  the 

to  state  in  what  trial  of  this  cause,  at  the  Sittings  for  Middlesex,  after  tic 

parish  the  pre-  j^gt  Hilaru  term,  it  was  proved  that  the  name  of  the  pa- 
mises  are  sita-  y           '                r                   ^         ^                         r 
ated.  rish  was  St.Mari/f  Lambeth,  and  this  variance  being  con- 
parish  is  de-  sidered  as  fatal,  the  Plaintiff  was  nonsuited, 
scribed  by  a 
wrong  name, 
itisimmatenal.  Shepherd  Serjt.  having  in  this  term  obtained  a  rule  nid 

be  described     to  set  aside  the  nonsuit,  and  have  a  new  trial, 
by  a  name  «[e- 
iierally  known, 

Suw  not  ^^*^  *°^  Onslow,  Serjts.,  shewed  cause.     They  were 

therefore  mis-    prepared  with  many  affidavits  to   prove   that  the  r^ht 

fendaat  name  of  the  parish  was  St.  Mary,  Lambeth.     It  is  true 

that  in  1  Bos.  225.   Burbidge  v.  James,  which  was  an 

action  for  a  nusance  done  to  a  house  alleged  to  be  io 

Sheerness:  the  house  appeared  to  be  in  the  district  of 

Sheerness, 
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Sheerness,  but  not  m  the  parish  oi  Sheemes$\  and  it  was  1809» 

held  sufficient  to  satisfy  the  description :    but  it  has  al-       KiTrLAjiD 
ways  been  the  opinion  of  the  profession  that  in  die  action  «• 

for  use  and  occupation,  as  much  certainty  is  necessary  m 
the  description  of  the  premises,  as  in  trespass.  The  de- 
claration states  the  premises  to  be  in  the  parish  of  XafTi- 
beth :  now  the  name  of  a  parish  is  always  taken  from 
the  parish  church,  and  the  parish  church  is  named  St. 
Mary,  Lambeth.  In  Frith  v.  Gray,  4T.  R.561  n.  the 
description  of  the  county  in  which  Bamet  common  was 
situated,  was  mere  surplusage :  but  in  the  action  for  ufc 
and  occupation  it  is  always  necessary  to  state  the  parish  : 
it  has  been  the  uniform  practice,  and  undoubtedly  there 
is  some  good  reason  for  it. 

Shepherd  Serjt.,  contra.  In  several  local  acts  of  parlia* 
tnent  this  parish  is  called  the  parish  of  Lambeth ;  and 
where  a  parish  is  known  as  well  by  one  name  as  another, 
it  is  sufficient  to  call  it  by  either. 

Mansfield  C.  J.  The  question  is,  whether  in  thb 
case  we  shall  relax  that  which  is  a  well  known^  but  in- 
convenient, rule,  that  in  the  action  for  use  atid  occupa- 
tion the  Plaintiff  shall  designate  the  parish  in  which  the 
bouse  is  situated,  by  its  right  name  i  This  case  steers 
clear  of  that  class  of  cases  where  there  is  a  wrong  name 
given,  which  might  mislead  the  Defendant.  The  name 
of  Lambeth  is  much  better  known  than  that  of  St.  Mary, 
Lambeth ;  and  the  question  is,  whether  it  be  not  suffi- 
cient to  call  it  by  that  name,  by  which  all  mankind 
call  it. 

Lawrence  J.  As  to  the  necessity  of  alleging  the 
parish  in  which  the  premises  are  situated,  |p  6  East,  347. 
King  V.  Fraser,  it  is  decided,  that  in  the  action  for  use 
and  occupation  it  is  not  necessary  to  name  the  parish. 

In 
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In  an  action  upon  the  case,  brought  by  Dr.  Leighj^pr^ 
dent  of  the  college  of  physicians,  against  ibc  Dcfencbol 
for  practising  as  a  physician  within  seven  miles  of  Iwr- 
ifow,  without  licence,  to  wit,  in  the  parish  of  St,  Geor^t 
in  the  Eavt :  it  appeared  the  name  of  the  parish  was  Si. 
Ceqrge^s :  and  the  variance  was  held  immaterial. 

Rule  absolute. 


M09  1.9. 


TOPHAM   V.   BrADDICK. 


If  goods  are    rpHE  declaration  in  this  case  stated,  that  in  the  lifetiDt 
factor  for  sale  of  William  Cox,  since  deceased,  who  in  his  lifetime 

SJeUw  wm'''"'  ^a«  »  P^'^tnc"-  ^'*   *«  Defendaut,   to  wit,  in  JuguU 

raisca  contract  )  79^,  in  consideration  that  the  Plaintiffs,  at  the  reqaest 

to  account  for         ^ 

ai!ch  as  are      of  Cox  and  the  Defendant,  had  consigned  and  delifeid 

o'vti  ^^J^^ro-    ^^  ^^^^  certain  goods  to  be  by  them  aold  and  disposed 

ee«u,  and  to    of,  for  and  on  the  Plaintiff 's  account,  for  ceruin  co«- 

denverthere-        .    . 

•idne  unsold,     mission  ;  Cox  and  the  Defendant  undertook  to  render  to 

And  an  ac-     ^^^  Plaintiffs  ajust  account  of  the  sale  of  sucbof  tk 

he  jMnUnst^h*     goods  as  should  be  sold  and  disposed  of,  and  to  pay  oier 

the  proceeds  thereof,  and  also  to  return  to  them  sach  of 

the  goods  as  should  remain   unsold   and  undisposed  of, 


for  not  ac 
counting,  till 
after  demand 

"um/^*"'"^  when  they,  Cox,  and  the   Defendant,  should  be  tbciete 

Therefore 
the  statute  of 
limitations 
runs  only  from 
the  time  of  a 


afterwards  requested :  the  declaration  then  averred  a  le* 
quest  made  to  the  Defendaut  since  the  death  of  Coi»  to 
wit,  in  jlpril  1808,  and  a  refusal.  The  Defeodiit 
^^After  r*"*^  pleaded,  1.  The  general  issue.  2.  That  the  action  did  aot 
sonable  time  accrue  within  six  years.  Upon  the  trial  of  the  cause  it 
mi^pre'siime  Guildhall f  at  the  Sittings  after  last  Hilary  term,  before 

that  the  con- 
signor Ivid  ' 
made  a  demand,  and  that  the  factor  had  accounted. 

And  14  years  would  be  a  sufficient  time  for  sach  a  pr«tamptioa» 

If  it  were  not  rebutted  by  circumstaiices. 
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Man^ld  C.  J.,  the  Plaintiff  proved  the  consignment  to  1809. 
have  been  made  at  the  time  stated  in  the  declaration, 
mtb  an  invoice,  in  which  Cox  an«l  the  Defendant  were 
made  debtors  for  91/*f  the  amount  of  the  goods,  but 
there  was  no  proof  of  any  special  contract  as  to  the 
terms  of  the  commission.  It  was  also  proved  that  Wood, 
another  creditor,  who  had  made  similar  consignments  in 
1793y  had  in  1801  applied  to  Braddick  for  payment  of 
his  debt,  and  had  then  received  for  answer  that  he  could 
get  no  account  from  CoXy  but  that  when  he  did  he  would 
dissolve  the  partnership  and  pay  the  creditors.  The 
partnership  was  dissolved  in  1802,  and  Cox  died  in  1804* 
In  April  1808,  the  Plaintiffs  applied  by  letter  to  the  De- 
fendant for  an  account  of  the  sales,  and  payment  of  the 
proceeds,  and  for  re-delivery  of  such  part  of  the  goods, 
if  any,  as  might  be  yet  undisposed  of.  To  this  letter 
the  Defendant  returned  no  answer,  and  there  was  no 
proof  that  he  had  in  any  manner  admitted  his  liability 
within  the  last  six  years«  Vaughan  Serjt.  for  the  De- 
fendant, contended,  that  it  ought  to  be  presumed  from 
the  lapse  of  15  years  since  the  delivery  of  the  goods,  that 
the  Plaintiff  had  made  a  dem'and  at  some  time  before, 
and  that  the  Defendant  had  accounted.  The  jury,  under 
the  direction  of  Mansfield  C.  J.,  who  thought  that  the 
cause  of  action  was  not  complete  till  a  demand  made, 
found  a  verdict  for  the  Plaintiff. 

Vaughan,  in  this  term,  obtained  a  rule  nisi  to  set  aside 
the  verdict  and  enter  a  nonsuit,  on  the  same  objections 
which  he  had  made  at  the  trial. 

Shephetd  and  Best,  Serjts.,  now  shewed  cause.  The 
words  of  the  statute  of  limitations  are,  *^  within  six  years 
**  next  after  the  cause  of  action."  That  must  mean  a 
clear  and  complete  cause  of  action.  This  cause  of  action 
was  not  complete  till  long  within  six  years  before  the 

Vol.  I.  Q  q^  com- 
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IBOg.  commencement  of  the  suit.  It  might  be  estremel3f  dif« 
ficult  to  say  at  what  time  the  Plaintiff  was  entitled  pe* 
remptorily  to  demand  an  account :  the  law  would  nj 
it  must  be  within  a  reasonable  time  ;  but  when  that  pe- 
riod arrives,  the  Plaintiff  must  mark  it  bj  an  act  ofhii 
own,  by  a  request  to  account.  If  a  debt  is  immediate 
upon  some  particular  event,  as  the  delivery  of  goods  sold, 
or  the  arrival  of  a  pay-day  fixed  by  the  contract,  no  de- 
mand is  necessary,  and  in  that  case  the  statute  wooU 
operate  from  the  time  fixed;  but  this  is  not  a  contntct 
that  the  Defendant  will,  within  a  given  time,  acconat; 
when  can  it  be  said  that  this  Plaintiff  bad  a  comjlht 
right  of  action  ?  Certainly  not  upon  the  iustaut  deUrery 
of  the  goods.  And  if  not  then,  what  other  period  is 
to  be  assigned  from  which  the  six  years  can  be  computed? 
It  was  necessary  that  the  Plaintiff  should  ask  for  ao  ac^ 
count,  before  he  could  sue  for  the  neglect  to  deliver  il^ 
be  could  not  maintain  this  action  with  averriif  is 
his  declaration  the  demand  of  an  account,  and  tint 
which  1)1  material  to  be  averred,  is  ako  material  to  bt 
proved ;  and  if  he  had  sued  without  such  previous  re« 
quest,  the  want  of  it  would  have  been  a  good  defence. 
The  cause  of  action,  therefore,  is  complete  only  froiD 
the  time  of  the  demand.  In  ).  £/.  Rep.  Etntan  v.£ii- 
biers,  Lord  Mansfield  C.  J.  held  that  the  statute  of  iiim« 
tations  runs  only  from  the  time  of  a  contingency  happeo* 
ing,  not  from  the  time  of  the  promise ;  consequently,  un- 
less it  can  be  shewn  that  the  Plaintiff  had  applied  for  the 
account  more  than  six  years  before  the  commencement  of 
this  suit,  the  statute  of  limitations  does  not  protect  the 
Defendant.  The  request  made  in  1801  was  not  made  oa 
account  of  these  goods. 

Vaughan  Serjt.  contrd.  There  was  no  precise  evi- 
dence of  the  contract  stated  m  the  declaration :  the  onlj 
evidence  was,  that  other  person!  had  dealt  with  Cox  mi4 
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Braddick  on  these  terms.     But  supposing  the  contract         1809. 
proved,  more  tbsm  six  years  have  elapsed  since  the  cause      ^*'^P^^^^ 
of  action   was   complete:  for  the  Defendant  promised  r. 

generally  that  he  would' pay  all  the  partnership  debts 
upon  the  dissolution  of  the  partikership.  That  event 
took  place  in  1802,  and  the  cause  of  action  became 
complete  upon  that  contingency  happening,  since  which 
more  than  six  years  have  elapsed.  Accordmg  to  the 
Plaintiff's  argument,  thirty  or  fifty  years  would  not  do 
away  the  cause  of  action.  But  the  law  requires  that  at 
mil  events  the  goods  must  be  either  sold  or  returned 
witliin  a  reasonable  time,  and  as  so  many  years  have 
elapsed,  it  ought  to  have  been  left  to  the  jury  to  presume 
whether  a  demand  had  not  been  made  before.  In  1  Salk. 
421.  Green  v.  ReveU,  Lord  HoU  said  that  the  statute  of 
limitations,  upoq  which  the  security  of  all  men  depeud*, 
was  to  be  favoured.  Presumptions  ought,  therefore  to 
be  raised  in  favour  of  it ;  and  as  it  is  a  remedial  statute, 
it  ought  to  be  liberally  construed.  If  a  promissory  note 
is  made  payable  on  demand,  a  previous  demand  is  not 
necessary:  the  commencement  of  the  action  is  a  suffi- 
cient demand.  12  Mod.  444.  Collins  v.  Benning  the 
Court  held  that  if  the  promise  were  for  a  collateral  thing, 
which  would  create  no  debt  till  demand,  it  might  be  ne- 
cessary for  the  Defendant  to  plead  that  he  had  not  pro- 
mised within  six  years  after  demand  made ;  but  there  it 
was  an  indebitaius  assumpsit,  which  shewed  a  debt  at  the 
time  of  the  promise,  andy  therefore,  a  plea  of  nan  assump* 
$ii  infra  sex  annas  was  good.  The  case  cited  from  Black* 
stone  is  not  applicable. 

Mansfield  C.  J.  It  would  be  too  much  to  say  that 
we  could  find  a  period,  which  must  be  between  1801 
and  the  present  time,  when  the  Plaintiff  could  have 
brought  an  actiou  :  the  Defendant's  own  case  proves  that 

Q  q  2  the 
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1809.         the  Plaintiff  waa  to  do  a  collateral  thii^i  and  tLat  no 
S;f^'^^^^^      action  lay  till  demand.     How  and   when  was  die  de- 
r.  mand  to  be  made  \     The  only  person  who  could  know 

RADDick.  ^g  gj^j^  ^£  ^^  consignment,  had  neglected,  according  to 
the  Defendant's  own  statement,  to  render  any  account, 
up  to  the  year  180]^  In  that  year.  Wood,  who  stood  in 
the  same  predicament,  though  not  in  the  aame  contract, 
with  the  Plaintiff,  made  a  demand,  not  with  any  view  to 
found  this  action  ;  and  the  Defendant  then  said  he  could 
get  no  account  from  Cox.  If  Cox  had  then  rendered  no 
account  of  the  goods  of  Wood  and  others,  there  was  littlt 
ground  for  the  jury  to  presume  that  he  had  rendered 
-any  account  of  the  Plaintiff's  goods*  Wood  waited  three 
or  four  years  before  he  sued  (a),  with  the  hope  that  die 
Defendant  might  receive  an  account  from  Cox.  Wby 
then  are  we  to  fix  on  any  particular  period  after  1801, 
and  before  this  action  brought,  at  which  we  may  pre* 
sume  that  the  Defendant  did  account?  Or  why  are 
we  to  presume  that  an  earlier  demand  was  made  by  the 
Plaintiff,  when  it  appears  that  none  was  made  by  the 
other  creditors?  And  the  case  in  12  Mod.  shews  there 
must  be  a  demand  made.  There  is  no  ground,  there- 
fore, to  direct  a  jury  to  presume  that  any  account  bad 
been  rendered,  nor  would  they  have  presumed  it  if  thej 
bad  been  so  directed;  for  strong  evidence  was  givea 
against  it,  by  the  Defendant's  assigning  the  reasons  wby 
lie  had  not  accounted. 

Heath  J.  was  of  the  same  opinion.  In  ordinaiy 
cases  it  might  be  presumed,  from  length  of  time,  that  the 
consignee  had  accounted.  But  a  demand  must  be  either 
proved  or  presumed,  in  order  to  give  the  Plaintiff  a  cause 
of  action ;  and  what  reason  had  either  my  lord  or  the 

(«;  Atde^  lOi.  fr§od  v.  Br^ddklh 

jury 
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jury  to  presume  a  demand  in  this  case?    The  only  pro-         1809« 

bable  presumption  was,  that  the  parties  had  accounted|       ^r^^m^ 

and  the  circumstances  disproved  that.  r. 

Brapdiciu 

Lawrence  J.    The  action  would  not  lie  at  the  end 
of  a  week  from  the  delivery  of  the  goods :  this  is  not  like    . 
the  case  of  money  lent,  which  is  recoverable  the  next 
week.    The  goods  were  not  delivered  to  be  accounted  for 
on  the  next  day  ;  they  were  to  go  to  a  distant  country  to 
be  disposed  of,  and  considerable  time  must  be  allowed  for 
their  arrival  there,  for  their  sale,  and  for  the  return  of  the    * 
account.    I  remember  an  action  of  trover  between  Lord    . 
Bute  and  Mr.  Wortley  Montague^  for  furniture  left  for 
many  years  in  a  mansion-house.    The  statute  of  limita- 
tions was  set  up  ;  but  the  demand  and  refusal  proved  w^re 
of  recent  date,  and  the  Plaintiff  recovered.    There,  no  de- 
mand and  refusal  were  presumed  to  have  been  made  at  any 
time  before,  for  the  possession  was  in  its  commencement 
a  legal  possession* 

Chambre  J«  concurred.  It  is  perfectly  clear  from 
the  case  cited  by  raughan,  that  the  statute  could  not  run 
from  the  beginning  of  the  contract.  The  space  of  fourteen 
years  might  have  given  ground  for  an  inference  that  all  had 
been  fully  accounted  for  and  paid  :  for  by  an  account,  I 
think,  is  meant,  not  a  piece  of  paper,  but  payment.  But 
there  is  evidence  that  the  Defendant  had  complained  that 
Cox  had  not  remitted  the  proceeds,  or  rendered  any  ac- 
count, which  repelled  the  presumption.  The  Plaintiff^ 
therefore,  is  entitled  to  his  verdict,  and  the  rule  must  be 

Discharged^ 


Qq  3 
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1809. 

(IN  THE  EXCHEQUER  CHAMBER.) 

GooDRiGHT,  on  the  several  Demises  of  Livef- 
jfM  itr         SAGE  Fowler,  Esq.  and  Robert  Burton, 
Esq.,    t;.  George    Forester,    Esq.    and 
James  Clayton. 

If  in  estate,  rpHIS  was  a  writ  of  error,  brought  to  reverse  a  judg- 
ed to  a  right  of  ment  of  tbe  Court  of  King's  Bench,  given  in  thb  eject- 
^nbcde^^  ment  upon  a  special  verdict.  The  substance  of  such  parts  of 

the  devisee       ^^  verdict  as  related  to  the  points  discussed  in  the  argu- 
mnst  enter  . 

wiUiin  Uie        ments  reported  below  was,  that  Richard  Brown,  beiog 

^^in  wSch     seised  in  fee  of  the  manor  of  Lawlei/t  with  the  apporfe- 

the  devisor        nances,  in  the  parish  of  Wellinstton.  and  also  of  a  certaia 

most  have  en-  «        rr      t  x 

tered,  if  living,  tenement  called  Hums  and  J  ones* 6  tenement,  situate  in 

for  life,  wiUi      ^®  %wai^  parish,  being  the  tenement  mentioned  in  the  list 

remainder  to     ^ount  of  the  declaration,  and  which  tenement  was  then 

nis  own  execii« 

tors  for  40         parcel  of  the  manor  of  Lawley^  in  the  year  1677  made  his 

mainder  to  B>    will,  and  thereby  charged  all  his  real  estate  in  lAiwUyvi'i^ 

sTfine'with^      the  payment  of  certain  legacies,   and  directed  that  im* 

5!ft^'*S***^"'*  mediately  from  and  after  payment  thereof,  '^  the  entire 

fine,  B,y  with-    "  lordship  or  manor  of  Lawley,  aforesaid,*  (excepting  the 

deviwsltoc!     "  estate    thereinafter  devised  to  Anne  Browne,  PkUif 

mailSS'e^tofl^'  "  Browne,  and  Eleanor  Browne, in  and  to  the  tenernent 

in  tail,  and  dies  <'  of  them,  or  one  of  them,  thereafter  limited  and  sp- 

dies ;  c.  does    '^  pointed,  should  descend  and  come  to  Robert  Browne, 

Sr^^hTnfilrl"'  "  ^^^  eldest  son,  as  bis  lawful  right  and  inheritance,  to 

years  after  the   «  have  and  to  hold  the  said  manor  of  Zatr/f  Vt  and  til 

expiration  of  .  , 

the  40  years.     "  other  the   said  premises    (except  as    thereinafter  ex- 

barred,  and  **  "  cepted),  to  the  said  Robert  Browne  and  the  heirs  of  his 
^hUi^fivr*^  "  ^^^y  lawfully  to  be  begotten  for  ever,'*  with  remain- 
years  after  the  ders  over:  "  except  and  always  reserved  out  of  that 
death  of  C.  "^ 

Wlieihera 
right  of  entry  be  devisable.    Dnb,  per  MmsJUld  C.  J. 

''grant, 

\ 
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^  grant,  all  that  one  tenement,  with  all  and  every  the 
'^  lands  and  appurtenances  thereto  formerlj  belonging, 
'^  formerly  known  by  the  name  of  HunC%  and  Jonetu 
**  tenement:  all  which  last  excepted  messuage,  lands 
''  and  premises,  and  every  thereof,  the  testator  did  there* 
*^  by  give  and  bequeath  unto  Arnie  his  wife,  Philip  his 
^  son,  and  Eleanpr  his  daughter,  for  the  term  of  the 
''  liatural  lives  of  them  the  said  Philip  and  Eleanor^  and 
''  the  longer  liver  of  them  ;  and  after  the  decease  of  the 
^'  survivor  of  them  the  said  Philip  and  Eleanor y  then  th^ 
**  reversion  and  remainder  of  the  said  excepted  messuage 
**  and  premises  to  remain  and  to  be  to  tlie  executors 
'^  and  assigns  of  the  said  Philip  for  the  term  of  40  years, 
^  he  the  said  Philip  Browntj  paying  to  his  said  sbter 
*^  Eleanor f  or  her  executors,  the  sum  of  100/.  of  lawful 
^  money  for  increase  of  her  portion."  That  the  testator 
afterwards,  in  the  same  year,  died  seised  of  the  manor  of 
Lawleif  aforesaid,  and  the  said  tenement  called  Hunt's 
and  Jones's  tenement,  whereupon  Robert  Browne^  his 
eldest  son  and  heir,  entered  into  the  manor  of  Lawley, 
and  Anne  Browney  Philip  Browne^  and  Eleanor  Browne, 
entered  into  the  said  tenement,  and  becai^e  and  were 
seised  thereof  for  the  natural  lives  of  the  said  Philip 
Browne  and  Eleanor  Browne^  and  the  life  of  the  longer 
liver  of  them  ;  and  the  said  Robert  JSroame  being  so  seised 
of  the  said  manor,  and  entitled  to  the  said  tenement 
called  Hunt's  and  doners  tenement  as  aforesaid,  subject, 
as  to  the  last  mentioned  tenement,  to  the  estates,  ternis^ 
and  interests  given  and  created  in  and  by  the  will, 
in  Michaelmas  term  1677,  suffered  a  common  recovery 
to  the  use  of  himself  and  his  heirs  of  the  manor  of 
Lawlei/f  with  its  appurtenances,  and  all  other  the  mes- 
suages, lands,  tenements,  and  hereditaments  whatsoever 
in  Lazoley  aforesaid,  which  at  any  time  theretofore  were 
the  inheritance  of  Richard  Browne,  and  whereof  he  the 
said  Robert  Browne  stood  seised  of  any  estate  ofinheri* 

Q  q  4  tance 
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GOODRIGBT 

r. 

Forest  CR 

and  Another* 
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€rOODRlGHT 

V. 
Foil  ESTER 

ind  Another. 


tance  in  possession  or  reversion:  that  Robert  Brovm 
being  so  seised  and  entitled  of  and  to  the  manor  of  Law- 
ley ,  and  Jnn  Browne,  Philip  Browne,  and  Ekamr 
Browne,  being  so  seised  of  Hunt^s  and  Joneses  tenement, 
and  the  said  Robert  Browne  being  so  entitled  in  renaio- 
der  to  the  same  tenement,  Robert  Browne,  in  168^  bj 
his  will,  devised  to  Thomas  Langley  and  Charles  ChU 
(inter  alia)  all  the  manor  of  Lawley,  messuages,  laods, 
and  .tenements,  and  all  other  his  lands,  messuages,  and 
tenements,  situate  in  Lawley;  and  also  all  other  hk 
messuages,  lands,  or  tenements  whatsoever  in  Wellingtoa, 
or  elsewhere  in  the  county  of  Salop,  with  thdr  ap- 
purtenances, to  hold  unto  the  said  Thomas  Langleywad 
Charles  Cludd,  their  heirs  and  assigns  for  ever,  in  iiuiAj 
by  the  perception  of  the  profits  of  the  premises,  or  by 
the  sale  thereof,  at  their  discretion,  to  pay  and  satisfy  hk 
debts,  legacies,  and  funeral  expences :  that  Robert  Browm, 
in  1682,  died  so  seised ;  and  that  Langley  and  CluU 
thereupon,  by  lease  and  releifee,  of  the  30th  day  of  Jwm 
and  Ist  of  July  1683,  conveyed  to  Thomas  Burton^  m 
fee,  the  manor  of  Laniey,  with  its  appurtenances,  and  all 
messuages  there,  and  all  lands,  tenements^  and  heredita- 
ments whatsoever,  situate  within  the  township  or  manor 
of  Ltowley,  or  which  were  the  messuages,  lands,  te- 
nements, and  hereditaments  of  Richard  Browne,  within 
the  manor  of  Lawley.  That  Anne  Browne  and  Eleanor 
Brotme  died  in  1723,  whereby  the  said  Philip  Brosme 
became  sole  seised  of  the  said  tenement  for  the  term 
of  his  natural  life,  the  reversion  thereof  belonging  as 
aforesaid.  And  the  said  Philip  being  so  seised  ;  levied 
a  fine  sur  conusance  de  droit,  with  proclamations  in 
Hilary  term,  7th  Geo.  2.  1733-4,  in  which  William 
Forester  Esq,  was  Plaintiff,  and  Philip  Browne  and 
Simon  Browne  deforceants,  of  the  same  tenement,  to  the 
use  of  fVilliam  Forester^  and  his  heirs ;  whereupon  tlus 
said  William  Forester  entered  and  became  sebed  of  the 
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same  tenement,  of  and  for  the  estate  acquired  to  him  by 
the  said  fine:  that  Thomas  BurtON,  being  so  seised  of  the 
manor  of  L^yvley^  and  the  premises  bargained,  sold,  and  re- 
leased  as  aforesaid,  in  1735  made  his  will,  duly  executed, 
whereby  he  devised  the  manor  of  Lawley,  and  all  other 
his  manors,  messuages,  tenements,  and  hereditaments,  to 
the  use  of  Robert  Burton,  father  of  the  above-named 
Robert  Burton,  one  of  the  lessors  of  the  Plaintiff,  for  his 
life,  and  from  and  after  his  decease  to  the  use  of  William 
Taylor,  and  Thomas  Fowler,  and  their  heirs,  during  the 
life  of  the  said  Robert  Burton  the  father,  in  trust  to  pre- 
serve contingent  remainders,  and  from  and  after  the  de- 
cease of  the  said  Robert  Burton  the  father,  to  the  use  of 
his  first  and  other  sons,  severally  and  successively,  in  tail 
male:  and  that  Philip  Brotme  died  in  1738,  and  that 
William  Forester,  being  so  seised  as  aforesaid,  in  1768 
made  his  will  duly  executed,  and  thereby  devised  the 
said  tenement  unto  the  said  George  Forester  and  the 
heirs  of  his  body,  and  afterwards  in  the  same  year  died 
f  o  seised ;  upon  whose  death  the  said  George  lorester  en« 
tered  into  the  same  tenements,  and  became  and  waa 
seised  thereof,  to  wit,  of  such  estate  therein  as  could  or 
might  lawfully  pass  to  him  by  virtue  of  the  said  last- 
mentioned  will :  that  Thorttas  Burton  died  in  1735,  and 
that  Robert  Burton  the  father  died  in  1803,  and  left  issue 
of  his  body  the  said  Robert  Burton,  one  of  the  lessors 
of  the  Plaintiff,  his  eldest  son  and  heir  at  law,  who,  m 
1805,  entered  upon  the  premises  in  order  to  avoid  all 
fines  levied  thereof  by  Philip  Browne  and  George  Forester, 
or  either  of  them,  or  any  other  person  or  persons,  and 
being  so  possessed  thereof,  devised  the  same  tenement  to 
the  Plaintiff.  In  Trinity  Xevm  1808,  the  Court  of  King's 
Bench  gave  judgment  for  the  Defendant,  k'ide  8  East, 
552.  The  causes  of  error  assigned  were,  that,  in  tli9 
giving  of  the  judgment,  it  was  affirmed,  that  the  rever- 
sionary estate  and  interest  of  the  said  Thomas  Burton  in 
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the  tenement  was  an  estate  and  interest  not  devisedbk 
by  bis  willy  whereas,  by  the  law  of  the  land,  as  ihe 
Plaintiff  averred,  it  was  such  an  estate  and  inteiesta 
was  deviseable. 

The  case  was  argued  in  Hilary  term  1809,  in  die  ab- 
sence of  Heath  and  Lawrence,  Js.,  by  Benytm  for  die 
Plaintiff  in  error.  The  only  question  is  on  the  effect  of 
the  fine  levied  by  Pliilip  Browne.  It  is  not  true  that  (be 
interest  which  Thomas  Burton  had  after  that  fine  leficd, 
and  before  actual  entry  made,  could  not  pass  by  grut; 
but  even  if  that  were  so,  it  does  not  follow  that  it  covU 
not  be  the  subject  of  a  devise.  There  is  no  disseisin  is 
this  case;  because  the  jury  have  specially  found  that  IV 
mas  Burton,  at  the  time  of  making  his  will,  and  of  hisde* 
cease,  was  '^  seised  of  the  manor  of  Lawley  and  the  pr^ 
mises  so  bargainee^,  sold,  and  released  to  him  as  afcKe- 
said,"  by  which  they  have  virtually  found,  that  afto'dic 
fine  levied  by  Philip  Browne,  Tliomai  Burton  re-eotod 
and  re-instated  himself  in  the  possession,  a  point  wbicb 
escaped  notice  on  the  discussion  in  the  court  below,  so 
that  the  question  intended  to  be  made  in  this  catue^ 
does  not  at  all  arise.  2.  The  fine  levied  by  the  teoaot 
for  life  did  not  devest  the  remainder  or  reversion.  3  Bl. 
Com.  169*  Disseisin  is  defiifed  to  be  a  **  wrongful  pat- 
ting  out  of  him  that  is  seised  of  the  freehold."  Co,  IMt: 
911.  a.  ace.  This  act  then,  being  committed,  not  bj  t 
stranger,  but  by  the  tenant  of  the  freehold  himself,  can- 
not work  a  disseisin.  Or,  Sdly,  if  it  can,  it  is  only  t 
disseisin  at  election:  for  it  must  be  remembered,  tbat 
there  are  two  species  of  disseisin  known  to  tlie  laws ;  tbe 
oue  an  actual  forcible  disseisin,  the  other  a  disseisin 
at  the  election  of  the  disseisee ;  and  all  disseisins  wrought 
otiierwise  than  by  the  actual  forcible  putting  out  of  hioi 
that  hath  tbe  freehold,  are  disseisins  at  election  ooW. 
A  fine,  which  is  a  matter  that  passes  $ub  silentio  in  the 
court  at  WestminUer,  cannot  work  an   actual  disaeifla 
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In  this  casei  the  party  entitled  made  his  election  not  to 
be  disseised,  which  he  indicated  by  making  his  will. 
The  doctrine  of  Lord  Mang/ield,  in  the  case  of  Tat/lor  ex 
dem,  Athfns  v.  Horde^  1  Burr.  105.  has  been  reprobated 
he  went  so  far  as  to  suppose  that  a  man  who  was  actu- 
ally disseised,  might  elect  to  say  he  was  not  disseised : 
here  he  was  mistaken  indeed ;  but  it  will  not  be  con- 
tended that  there  is  not  in  the  law  such  a  title  as  dis- 
seisin at  election ;  and  although  that  case  may  in  some 
points  be  questionable,  the  present  argument  is  not 
thereby  affected.  Blunden  v.  Baughj  1  Ro.  Ab.66l. 
9  ^in.  102.  Cro.  Car.  304.  recognized  in  Carter  162. 
Barms  v.  Freeman.  Tenant  at  will  made  a  lease  for 
years,  not  an  innocent  conveyance  by  bargain  and  sale, 
but  a  common  law  lease,  and  it  was  held  that  it  wrought 
no  disseisin  except  at  the  election  of  the  disseisee,  although 
the  conveyance  were  such  as  may  well  pass  a  greater 
estate  than  the  lessor  hath ;  and  it  was  admitted  that 
the  owner  might  at  his  election  conceive  himself  dijs- 
seised.  Lord  Mansfield  acknowledges  this  case  to  be 
good  law.  It  was  there  held  competent  for  the  owner 
to  grant  his  reversion,  before  he  had  done  any  act  to 
avoid  the  lease  for  years.  Powsley  v.  Blackman,  1  Ro. 
Ab.  661.  11  Vin.  102.  Palm.  201.  Cro.  Jac.659. 
Mortgagor  by  bargain  and  sale,  being  in  possession,  before 
any  day  of  payment,  leases  for  six  years ;  creating  there- 
by a  greater  estate  than  his  own  interest,  which  has  been 
said  by  Lord  Mansfield  to  be  qtiA  a  tenancy  at  will  or 
what  the  old  books  call  a  tenancy  by  sufferance:  the 
lessee  enters,  holds,  pays  rent,  and  at  the  end  of  the  term 
surrenders  the  possession  to  the  mortgagor,  who  had 
failed  to  pay  the  money  at  the  day  stipulated  ;  the  bar- 
gainee does  not  enter,  but  devises  the  land,  and  it  was 
held  that  he  was  not  disseised  by  the^lease;  but  tliat  if 
he  were,  he  was  reinstated  by  the  re-entry  of  the  mort- 
gagor, and  therefore  a  good  devise.    All  the  books  make 
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a  distinction  between  a  right  of  entry  and  a  mere  riglit 
of  action.     In  this  case,  to  take  the  point  most  stroogi; 
against  the  Plaintiff^  the  testator  had  a  right  of  eobji 
and  was  not  reduced  to  a  mere  right  of  action;  for  Ae 
tenant  for  life,  not  having  an  estate  of  inberitancCi  cooM 
not  discontinue,  so  as  to  put  him  to  hb  right  of  actkn, 
1  Lev.  36.  Stephens  v.  Brittridge,  where  the  casews, 
that  ji.  being  tenant  for  life,  with  remainder  to  his  rik 
for  life,  with  remainder  to  their  issue  io   tail,  with  re- 
mainder to    C   in   fee,  A*  and  his  wife  levy  a  fine  to 
the  issue  in  tall  with    warranty ;  and    it  was  held,  not 
only  that  this  wrought  no  dbcontinuance^  nor  tolled  tbe 
entry  of  the  remainder  man  in  fee,  and  put  him  to  Im 
right,   but  that  it  did  not  even  devest  or  displace  Im 
estate,  and  that  it  was  an  innocent  conveyance,  and  etd 
party  passed  by  it  that  which  he  might  lawfully  grant: 
and  Twisden  J.  said  that  if  there  were  any  displacing  or 
devesting  of  the  remainder,  yet  it  was  only  at  the  eled- 
tion  of  the  remainder  man ;  so  that   if  he  should  bring 
fomiedon  and  admit  himself  out  of  possession,  perbtps 
the  warranty  might  be  pleaded  in  bar ;  but  there  he  bd 
entered,  and  did  not  admit  the  estate  to  be  out  of  bin, 
and  had  thereupon    brought  his   ejectment.     This  ok 
«hews,  l.That  the  doctrine  of  election  applies  as  wdl 
to  a  disseisin  wrought  by  a  fine,  as  to  that  which  m^^ 
be  affected  by  a    common  law  lease  or   feoffment   2. 
That   the   doctrine  of  disseisin   at  election  was  familii' 
to  the  courts  in  those  days,  and   consequently,  it  is  the 
law  now  also.     3.  llie  act  of  tenant  for  life  did  not(i^ 
vest  the  estate  of  the  remainder  man,  because  it  was  h) 
fine,  which  is  an  innocent  conveyance.     This  position  ii 
confirmed   by  BredorCs  case,  I  Co.  76.     There  are  two 
periods  at  which  the  tenant  in  remainder  might  enter: 
either  within  five  years  after  the  fine  levied,  or  withb 
five  years  after  the  expiration   of  the   particular  estst^' 
The  remainder  man  might  either  take  advantage  of  the 

lot' 


IN  THE  Forty-ninth  Year  of  GEORGE  111. 


dS5 


forfeiture  upon  the  fine  being  levied^  or  he  might  elect 
that  it  should  not  operate  as  a  forfeiture.  Thomas  Bur- 
ion  did  not  take  advantage  of  this  forfeiture,  but  entirely 
M^aived  it,  and,  inasmuch  as  bj  his  election  he  has  af« 
firmed  the  act  of  the  tenant  for  life  to  be  a  lawful  act, 
no  estate  was  thereby  devested.  This  is  clearly  to  bo 
deduced  from  the  two  cases  last  cited.  If,  however,  it 
should  be  held,  that  the  doctrine  of  disseisin  at  election 
does  not  apply  in  this  case,  but  that  this  fine  operates 
tortiousiy,  as  a  common  law  conveyance,  and  not  as  an 
innocent  conveyance,  nevertheless  a  right  of  entry,  aU 
though  not  grantable,  is  still  capable  of  passing  by  devise. 
The  Courts  might  have  had  much  difficulty  some  centu- 
ries ago  in  coming  to  this  decision;  but  the  liberality 
of  modern  times  has  construed  wills  in  many  instances 
with  a  latitude  that  would  formerly  have  been  denied 
to  (hem ;  and  it  is  not  too  much  to  ask,  that  in  the  same 
spirit  they  will  support  a  devise  of  such  an  interest  as  this. 
A  contingent  or  executory  interest  would  not  formerly 
have  been  deemed  the  subject  of  devise.  But  in  Joues 
r.Roe,  Lessee  of  Perry,  3  T.  R.  88.  S.C.  1  H.  BL  i:0., 
both  Courts  held  that  a  possibility  coupled  with  an  in- 
terest is  devisable.  The  words  of  the  statute  of ^ills, 
32  H,  8.  c.  1.,  are,  ^'  persons  having  any  manors,  lands, 
^^  tenements,  or  hereditaments.''  It  has  been  supposed 
that  there  would  be  a  difficulty  in  pronouncing  that  the 
interest  of  Tliomas  Burton  came  within  the  description  of 
manors,  lands,  tenements,  or  hereditaments.  But  Lord 
Kenyan  C.  J.>  in  \fones  v.  Roe^  properly  says,  the  statute 
means  persons  having  an  interest  in  the  lands.  J^nd  it  is 
demotistrable  that  a  person  having  a  right  of  entry  has  an 
interest  in  the  lands.  The  whole  of  that  judgment  bears 
strongly  on  the  present  case,  and  the  Plaintiff  might 
aafely  rest  on  it.  Whatever  is  transmissible  is  devisable. 
There  is  no  question  but  that  this  interest  would  have 
been  descendible :  and,  consequently,  if  this  case   had 
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come  before  Lord  Kenyon  for  bb  dectnoo,  to  preserve  eoe- 
sistency  witb  his  judgment  pronotinced  in  J  ana  ▼.  iZof,  b 
must  bave  said  that  this  interest  was  devisable.  The  judg- 
ments of  Ashurst  and  BuUer  Js.  in  the  same  case  stronglj 
corroborate  this  argument.    The  latter  obsenres,  that  tk 
statute  enables  a  testator  to  devise  all  hereditaments;  tint 
is,  every  interest  that  can  pass  from  ancestor  to  heir.    If 
it  be  descendible^  it  would  be  strange  to  say  that  it  is  sot 
also  devisable.     It  is  important  to  e?:amine  what  is  the 
nature  of  that  interest,  which  is  called  a  right  of  entiy. 
It  is  sufficient  to  support  a  subsequent  estate  of  freehoid 
Ftarne^  1.  CorU,  Rem.  ed.  4.  430,  states,  tbat  ^'aldioi^ 
<<  every   contingent    freehold    remainder  must  be  sup- 
''  ported  by  a  preceding  freehold,  yet  it  is  not  necessvy 
^^  that  such  preceding  estate  shall  continue  in  the  actual 
*^  seisin  of  its  rightful  tenant :  it  is  sufficient,  if  thnt 
'^  subsists  a  right  to  such  preceding  estate  at  the  time 
'^  the  remamder  should  vest;  provided  such  right  bet 
*^  right  of  entry,  and  not  a  right  of  action  only;  for 
'^  whilst  a  right  of  entry  remains,  there  can  be  no  doobt 
'^  but  the  same  estate  continues,  since  the  right  of  catrj 
'^  can  exist  only  in  consequence  of  the  subsistence  of  the 
''  estate."    The  author  then  cites  the  cases  which  profe 
this  proposition.     Nor  is  the  argument  at  all  affected  b; 
the  common  case,  where  a  tenant  for  life,  with  a  contiB- 
gent  remainder  over,  levies  a  fine  which   destroys  dml 
estate,  because  it  is  necessary  that  the  contingent  remaia- 
der  should  vest  to  intiante  when  the  preceding  estate 
ceases,  or  it  will  be  destroyed.     Smith  v.  CqffSn,  2  HM. 
461.      Upon  the  stat.  13  Eliz.  c.  7;  which  enables  tbe 
commissioners  of  bankrupt  to  dispose  of  whatever  pro- 
perty   or  interest  the  bankrupt  *'  may  lawfully  depsft 
**  withal,"  it  was  held  that  a  mere  right  of  action  after 
the  right  of  entry  was  barred  by  ^the    statute  of  liaiitt- 
tions,  passed  by  a  bargain  and  sale  made  by  tbe  commis- 
sioQcrs  to  the  assignees^  and  passed  by  the  name  of  sa 
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liereditament.  Uuder  the  statute  of  wills,  therefore,  as 
it  has  been  interpreted  by  Lord  Kenyan  and  other  judges, 
who  have  held  a  much  less  important  interest,  namely,  a 
contingent  possibility,  to  be  devisable,  this  b  a  devisable 
interest:  it  is  hereditament,  and  ought  to  pass  by  this 
will. 
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Preston,  eoniri.  As  to  the  supposed  conclusion  of  the 
special  verdict,  that  Thomas  Burton  died  seised,  the  verdict 
does  not  find  that  he  died  seised  of  this  tenement,  but  of 
the  manor  only,  and  tlie  tenement  had  been  severed  from 
the  manor.  Litt.  ss.  590.  591.  Bro,  tit.  Comprise,plA9* 
If  a  lease  for  term  of  life,  or  a  gift  in  tail,  be  made  of 
parcel  of  a  manor,  there,  during  that  interest,  this  land 
is  not  parcel  of  the  manor  in  possession*  but  the  reversion 
is  parcel  of  the  manor ;  and  where  disseisin  or  feo£fment  on 
condition  is  made  of  parcel  of  a  manor,  this  is  not  parcel 
of  the  manor  till  regress.  1 1.  Rep.  47.Liford*s  case,  is  still 
more  stix>ngly  in  point.  If  a  man  be  disseised  of  an  acre, 
parcel  of  his  manor,  although  the  acre,  in  right,  is  parcel 
of  the  manor,  yet  if  ^.  enfeoffs  another  of  bis  manor, 
the  right  of  that  acre  shall  not  pass,  but  is  severed  from 
the  manor  for  ever.  In  this  case  the  Defendant's  conu- 
sor had  the  tenement.  The  other  points  in  the  case  are, 
1 .  Whether  the  testator^s  estate  was  turned  *  to  a  right 
of  entry  by  the  fine.  2.  Whether  a  right  of  entry  is 
devisable.  3.  Whether  the  Plaintiff  is  not  barred  by  the 
statute  of  nonclaim,  a  point  which  has  not  yet  been  con- 
sidered. 1  •  It  is  now  settled,  and  even  admitted  by  the 
former  argument  for  the  Plaintiff  that  this  fine  could  not 
have  beeti  avoided  without  an  actual  entry.  This  of 
itself  proves  that  the  Plaintiff  had  no  seisin  till  entry. 
The  necessity,  and  for  that  reason,  the  sole  object  of  the 
entry,  is  to  regain  a  seisin  which  has  been  devested. 
Whenever  there  has  been  a  disseisin,  there  must,  by  the 
rules  of  the  common  law,  be  a  re-^ntry,  before  any  act 
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of  ownership  which  depends  on  the  existence  of  t  ligbt 
to  the  actual  seisin,  (as  the  making  of  a  lease  for  yetn^ 
to  try  the  title  in  ejectment,)  can  be  exercised,  or  an 
action  of  trespass  can  be  maintained.  When  there  is 
a  disseisin  only  at  election,  then,  in  point  of  fact  and  of 
law,  the  seisin  is  never  changed.  It  is  optional  in  the 
party  to  consider  his  seisin  as  cdntinumg,  or  to  admit 
himself  disseised,  for  the  sake  of  trying  his  title  by  as 
assize,  instead  of  pursuing  some  other  remedy.  To 
trace  this  point  to  its  principle:  Investiture,  in  the 
feudal  language,  is  of  the  same  import  with  seisin ;  or, 
to  use  the  language  of  Lord  Mansfield^  1  Burr.  107. 
sebin  is  the  completion  of  the  investiture  by  which  the 
tenant  is  admitted  into  the  tenancy :  it  is  the  consumms- 
tion  of  an  act  or  conveyance.  Whoever  is  seised  is  io- 
vested :  hence  the  distinction  adopted  by  our  law,  be- 
tween interests  which  are  vested  and  interests  which  are 
not  vested.  All  interests  of  freehold  which  are  vested 
give  an  actual  seisin ;  in  other  words,  an  estate :  eveiy 
estate,  therefore,  is  a  seisin  in  fact  or  in  law,  and  is  i 
vested  interest.  By  livery  on  the  land,  a  seisin  in  fact 
always  passes  ;  so,  by  a  tortious  entry,  claiming  the  free- 
hold,  the  fee  is  gained,  and  every  disseisin  gains  a  fee 
simple,  except  it  be  the  dissebin  of  a  tenant  for  life,  or 
for  any  other  particular  estate,  claiming  his  estate  only. 
An  heir,  a  remainder  man,  &c.  before  entryhas  only  a 
sefsin  in  law.  Interest  which  are  not  vested,  as  codUd* 
gent  remainders,  future  and  executory  uses,  and  interests 
by  executory  devise,  do  not  confer  any  seisin,  though 
iLey  may  confer  a  contingent  or  executory  interest. 
Contingent  and  executory  interests  are  sometimes  termed 
contingent  and  executory  estates.  This,  however,  is  an 
inaccurate  expression.  To  devest,  implies  the  privation 
of  seisin  ;  and  the  law  has  carefully  distinguished  between 
estates  which  are  vested,  and  that  species  of  title  which 
emains  after  an  estate  is  devested.    While  the  estate  if 
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vested,  the  owner  retains  the  seisjn  of  the  estate :  when 
the  estate  is  devested,  he  no  longer  retains  any  ownership 
or  seisin ;  for  seisin  and  ownership  are  convertible  terms. 
He  has   merely  a  right  or  title  of  entry :  to  make  that 
right  available  and  restore  his  seisin,   he  must  re-enter. 
On  his   re-entry,  (unless   the    right  of  entry  be  taken 
away,  as  it  may  be  by  a  descent  cast,)  the  seisin  or  estate 
will  be  revested.     Hence  the  distinction  between  seisin 
and  disseisin.     Disseisin  is  the  privation  of  seisin ;  it  is 
the  commencement  of  a  new  title,  under  a  new   seisin. 
It  supposes  a  change  of  seisin  from  the  rightful  owner 
unto  a  wrong  doer,  who  is  termed  in  law  the  disseisor. 
There  are   four    species  of  actual  disseisin,   three    by 
strangers,  and  the  fourth  by  particular  tenants  connected 
in  privity  of  estate.     The  first  sort  is  where  a  man  enters 
on  the  immediate  freeholder  and  ousts  him :  this  is  called, 
generally  and  emphatically,  disseisin.    The  2d  is  where 
a  stranger   enters   on   the  seisin    in  law  which  an  heir 
takes  on  the  death  of  his  ancestor :  this  is  called  abate* 
ment.    The  3d  is  on  the  seisin  in  law  of  a   remainder 
man  or  reversioner,  on  the  determination  of  a  particular 
estate  :  this  is  called  intrusion ;  and  this  term  is  applied 
to  the  king,  though  he  cannot  be  disseised.    The  4th  is 
discontinuance  by  tenant  in  tail,  husband  seised  in  right 
of  his  wife,  and  discontinuance  or  deforcement  by  tenant 
for  life.     It  has  been  attempted  to  confine  the  meaning 
of  discontinuance  to  the  act  of  tenant  in  tail,  but  it  is  to 
be  extended  to  the  disseisin  which  is  by  the  act  of  tenant 
for  life  also.    The  distinction  between  deforcement  and 
discontinuance  properly  is,  that  by  deforcement  the  seisin 
of  those  in  remainder  is  changed  into  a  right  of  entry  ; 
discontinuance  changes  the  seisin  into  a  mere  right  of  ac« 
tion,  so  that  no  entry  can  be  made ;  and  the  remedy  is 
by  real  action  instead  of  an  ejectment  or  actual  entry. 
Every  discontinuance  is  a  disseisin,  but  a  disseisin  is  not 
necessarily  a  discontinuance.    The  best  law  writers,  how- 
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ever,  on  tenures,  have  treated  deforcement  as  a  discoi- 
tinuance,  or  as  a  species  of  discontinuance.    Tbulil- 
tlelon  in  s.  59^,  treats   of  discontinuance,  and  Coit  (oa 
Lit.)  325.  says,  '<  he/'  Liltleioti,  '<  useth  disconliDQaaoi 
^'  for  a  devesting  or  displacing  of  the  reversion^  thongk 
'^  the  entry  be  not  taken  away."     Discontinuance  isdft* 
fined  by  Finch's  Description  of  Common  Xroir,  title  Bit 
*  continuance.    Shep .  Jbr.  chapter  Discontinuance,  p.  155. 
Jrgt.  33.    It  is  necessary  clearly  to  distinguish  betweei 
disseisin  in  fact  and  disseisin  at  election;     Dissetan  iC 
election  is .  well  known  to  tlie  law,  but  it  ia,  where  Am 
is  no  disseisin  in  fact.  LiY/.  s.  279.  Co.  Utt.  181.  a.  153. 
h.  1  Burr.  1 10.  This  species  of  disseisin  has  been  mtro- 
duced  merely  for  the  sake  of  the  remedy,  that  the  dissme 
may  have  his  assize ;  and  a  liberal  construction,  as  Lord 
Mansfield  observes,  1  Burr.  1 10.,  extended  this  remedy, 
for  the  sake  of  the  owner,  to  every  trespass  or  injury  doac 
to  real  property.    The  principal  subjects  of  those  dis- 
seisins at  election  were  denial  of  rents,  either  in  gross,  or 
annexed  to  reversions,   estovers,  corodies,  and  other  io. 
corporeal  hereditaments,  and  sometimes,  though  rardj, 
the  pernancy  of  profits  of  land,  where  a  man  entered 
and  took  the  profits,  without  claiming  the  freehold ;  sodi 
as  a  lease  for  years  by  a  man  having  no   title,  for  there 
was  no  new  reversion,  as  in  Blunden  v.  Bangh ;  but  if  ia 
that  case  he   had  made  a  lease  for  life,  it  would  hafe 
been  an  actual  disseisin,  because  of  the  livery.     Such  aU 
so  was  a  lease  by  a  guardian,  a  tenant  holding  over,  &c. 
There  is  one  instance  of  an  actual  dissebin  of  rent,  asreat 
If  a  stranger   disseised  the  lord  of  his  manor,  he  thereby 
gained  actual  possession  of  the  manor,    but  not  actual 
possession  of  the  r^it,  which  was  parcel  of  the  manor, 
unless  the  tenant  attorned,  and  then  it  was  an  actml 
disseisin  of  the  rent,  Mid  yet  it  continued  to  be  at  the  op« 
tion  of  the  lord,   whether  he  would  conuder  himself  as 
di;»^ised  or  not.    LiU.  s.  587*     Co.  LUl  322.  b.  323.  a. 
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In  Co  Litt.  153.  b.,  a  distinction  is  taken  between  dis« 
seisin  and  dispossession.  Litt.  ss.  486,  487.  illustrates 
this  difference.  Litt.  587.  by  attornment  of  the  tenant 
and  the  death  of  the  disseisor,  the  disseisee  loses  his  dis- 
tress for  his  rent :  this  is  a  disseisin  in  fact.  But  if  one 
holdeth  of  me  by  rent  service,  which  is  a  service  in  gross, 
and  not  parcel  of  my  manor,  and  another  disseiseth  me 
by  taking  of  the  rent,  and  dies,  I  may  distrain  after  his 
decease  :  this  is  a  disseisin  at  election.  Hence  it  is  evident^ 
that  in  the  case  of  a  rent  in  gross,  there  never  could  be  a 
descent  to  toll  an  /entry.  The  next  proposition  is,  that 
the  feoffment,  and  olher  tortious  conveyances  of  the  te* 
nant  for  life,  work  a  wrongful  alienation,  and  do  not 
operate  merely  as  a  rightful  conveyance.  Inasmuch  as 
a  tenant  for  life  has  the  freehold,  his  alienation  has  the 
same  effect  as  the  alienation  of  tenant  in  tail,  with  this 
difference  only,  that  'the  tenant  in  tail,  being  seised  by 
force  of  the  gift  in  tail,  may  by  his  alienation  turn  the 
reversion  into  a  right  of  action  ;  while  the  tenant  for 
life,  seised  by  force  of  his  freehold,  can  only  turn  the 
reversion  into  a  right  of  entry»  At  common  law,  indeed^ 
tenant  for  life  could  have  annexed  a  warranty  to  his 
alienation,  and  barred  his  sons  by  collateral  warranty. 
Liu.  ss.  697.  727.  Co.  LUt.  365.  4.381.  b.  By  thesta- 
tute  of  Gloucester  this  was  restrained,  as  to  tenants  by 
the  courtesy.  Co.  Lilt.  365.  The  like  restraint  was  put 
upon  jointresses  by  thest.  11  /i.  7.  c.  10.  Co,  LUt.  381.  b. 
Lastly  the  stat.  4  8c  5  Ann.  c.  16.  restrained  all  tenants  for 
life.  ^  The  law  has  taken  great  notice  of  the  title  of  the 
alienee  of  tenant  for  life ;  for  he  is  in  by  title  in  the  same 
estate  as  the  ali^ee  of  a  disseisor ;  consequently  he  stands 
in  a  more  favourable  point  of  view  than  a  mere  disseisor. 
A  fine  levied  by  tenant  for  life  has  a  tortious  operation 
like  a  feoffment,  and  is  not,  as  it  has  been  said,  merely 
an  innocent  conveyance,  an  assertion  which  was  never 
before  beard  of.    On  the  contrary,  a  fine,  when  levied 
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by  particular  tenants  has  always  been  considered  as  a 
tortious  conveyance.  In  Fermor^s  case,  3  Co.  78.  6. 
the  right  of  tenant  for  life  to  levy  a  fine  and  bar  hit 
lessor  by  nonclaim  is  acknowledged.  This,  as  Lord 
Mansfield  observes^  1  Burr,  109*>  was  on  account  of  the 
confidence  and  privity  of  estate  between  tenant  for  life 
and  the  reversioner  and  the  notoriety  of  hia  investiture. 
If  tenant  in  tail  makes  a  lease  for  years  of  land,  and  after 
levies  a  fine,  this  is  a  discontinuance  ;  for  a  fine  is  a 
feoffment  of  record  and  the  freehold  passeth.  Co.  Utt. 
332.  b.  Forfeiture  may  be  where  a  greater  estate  paasedi 
by  livery  than  the  particular  tenant  may  lawfully  make, 
whereby  the  reversion  or  remainder  is  devested,  as  by 
alienation  by  feoffment,  fine,  or  recovery  by  consent.  Co. 
Lilt,  251 .  a.  And  though  in  the  case  of  Hunt  ▼•  Bomn^ 
1  Salk.  341.,  the  Court  denied  the  propriety  of  callii^  a 
fine  a  feoffment  on  record,  they  admitted  that  it  had  the 
effect  of  a  feoffment  to  some  purposes,  if  he  that  levied 
the  fine  was  seised  of  the  freehold  at  the  time  of  the  fiie 
levied.  Lord  Coke  {Co.  Litt.  251.  &:)  divides  alienatioo 
by  tenant  for  life  into  two  sorts,  viz.  by  alienation  de- 
vestingy  or  not  devesting  ;  devesting,  as  by  levying  a  fine, 
or  suffering  a  common  recovery  of  lands,  whereby  the 
reversion  or  remainder  is  devested ;  not  devesting,  as  bf 
levying  of  a  fine  in  fee  of  an  advowson,  rent,  common, 
or  any  other  thing  that  lieth  in  grant.  The  case  of  a 
fine  is  better  than  the  case  of  a  feoffment,  because  oo 
the  alienation  a  fine  is  paid,  and  the  conusee  comes  ia, 
(by  presumption  of  law,  and  formerly,  in  fact,)  vrith  the 
assent  of  the  lord.  But  the  tenant  for  life  had  this  dis- 
posing power  only  while  he  was  actually  seised  of  die 
freehold.  And  it  is  important  to  observe,  that  after  a 
disseisin  nearly  all  the  rights  and  privileges  of  ownership 
are  transferred  from  the  disseisee  to  the  disseisor.  For 
the  disseisee,  until  he  has  re-entered,  cannot  lease,  can- 
not charge  by  grant,  Perk.  s.  65. ;  or  take  a  release  of 
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a  rent-char/D^y  Perk,  s,  594.,  reversion,  or  a  right  of  ac- 
tion, cannot  be  tenant  to  the  precipe,  6  Co.  59*;  cannot 
even  endow,  Perk.  426.  His  right  gives  no  title  of 
dower ;  he  cannot  give  seisin  of  a  rent  by  attornment. 
6  Co.  59.  BredimavLS  case.  And  although  he  may,  on 
account  of  his  privity,  accept  a  release  of  services,  Co. 
lAtt.  268.,  he  cannot  accept  of  a  release  of  a  reversion. 
If  there  be  a  feoffment  made  by  livery  of  seisin  by  dis- 
seisor and  disseisee,  it  is  the  feoffment  of  the  disseisor. 
Perk.  s.  157.  Otherwise,  if  the  disseisee  re-enter  before 
the  feoffment.  Perk.  690,  If  a  reversioner  disseises  his 
tenant  for  life,  he  hath  a  new  estate  under  a  new  title, 
and  cannot  grant  bis  reversion  eo  nomine.  Hoh.  323.  A 
recovery,  or  fine  levied  to  a  stranger,  may  operate  by 
estoppel  to  extinguish  his  title.  Buckler's  case,  2  Co.  56. 
Moor's  case.  Palm.  365.  Weak  v.  Lower,  Pollexf.  54. 
His  right  is  no  assets  till  recovery.  6  Co.  58.  Perk,  s.  270* 
Before  acceptance  of  the  disseisee  as  tenant,  the  lord  may 
treat  either  the  disseisor  or  disseisee  as  tenant.  Hence 
be  may  have  escheat  on  the  death  of  the  disseisse  without 
heirs:  but  after  acceptance  of  the  disseisor,  the  disseisor 
alone  is  tenant :  and  the  alienee  of  the  disseispr  is  tenant, 
for  he  comes  in  by  a  feudal  contract  to  .which  the  lord 
hath  consented.  On  the  other  hand,  .the  disseisor  may 
lease,  charge,  endow  alone.  Perk,  426.;  may  take  a  re- 
lease from  the  disseisee,  a  stranger,  or  the  lord  of  the 
fee ;  is  alone  tenant  to  the  precipe ;  may  give  seisin  of  a 
rent,  6  Co.  58.  a.  Dower  assigned  by  him  without  covin 
binds  the  disseisee.  6  Co.  58.  Co.  LUt.  35.  Perk.  394.  He 
may  accept  a  release  of  services.  His  feoffment  is  good. 
Perk.  157.  Litt.  s.  476.  If  disseisor  and  dissebee  join 
in  an  exchange,  it  is  the  exchange  of  the  disseisor.  Perk. 
280.  His  wife  is  dowable,  and  his  assignment  of  dower, 
is  not  avoided  by  his  taking  a  release  from  the  disseisee.  Co. 
Liu.  278.  b. ;  but  if  the  disseisee  had  entered,  the  dower 
•would  have  been  avoided.  His  fine  will  be  good,  and 
R  r  3  will 
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will  confinn  his  title  by  nonclaim.  His  estate  b  assHs, 
m  his  heir's  hands.  Perk.  270.  6  Co.  68.  The  loij, 
upon  bis  decease  without  heirs,  ^all  have  bis  escheat,  for 
the  lord  may  elect  to  affirm  the  feudal  contract  either 
with  the  disseisor  as  tenant  de  faciOf  or  ^idi  the  dissdsee 
as  tenant  dejure.  Perk.  s.  157.  If  disseisor  and  disseisee 
had  joined  in  a  feoffment  after  the  dbseisee  had  re- 
entered, it  would  be  the  feoffment  of  the  disseisee,  md 
the  confirmation  of  the  disseisor;  but  if  it  bad  been  be- 
fore entry,  it  would  be  the  feoffment  of  the  disseisor 
and  confirmation  of  the  disseisee.  So  if  the  heir  of  the 
disseisor  and  the  disseisee  come  on  the  land  together  to 
give  seisin,  the  law  will  adjudge  the  possession  to  be  m  the 
disseisor,  though  the  disseisee  has  jt/s  majus  in  re.  s,  QSw. 
And  several  other  instances  might  be  enumerated.  It 
is  next  to  be  shewn,  that  when  the  feoffinent  of  ternat 
for  life  passes  a  greater  estate  than  the  feoffor  hath,  it 
also  devests  the  fee  simple  out  of  the  reversioner,  or 
remainder-man.  JUti.  9S.  609,  610.  Foi  it  cannot  at 
the  same  time  be  in  one  and  the  other,  since  there  cannot 
be  two  fee  simples  of  the  same  land.  When  tenant  (or 
life  maketh  a  feoffment  in  fee,  the  fee  simple  passeth  bj 
such  feoffment.  Litt.  s.  Gil.  So  tenant  for  years  may 
make  a  feoffment  in  fee,  and  by  bis  feoffinent  the  fee 
simple  shall  pass,  and  yet  he  had  at  the  time  of  the  feoff- 
ment made,  but  an  estate  for  term  of  years.  Sec.  Liti. 
s.6\}.:  his  feoffment  works  a  disseisin  to  the  lessor.  Co. 
Litt.  SMO.  6.  Tenant  for  life,  the  remainder  in  tail,  the 
reversion  in  fee,  and  the  tenant  for  life  enfeofis  him 
in  the  reversion  in  fee,  it  is  a  forfeiture  of  his  estate, 
and  shall  devest  the  estate  tail  in  remainder.  Chtidr 
leig/is  case,  1  Co.  140. 1st  res.  Lord  Mansfield  thought 
that  most  of  the  cases  in  Littleton  applied  to  disseisin  at 
election.  This  was  true  as  to  the  chapter  respectii^ 
rents,  but  not  true  as  to  several  other  chapters,  as  of 
warranty,  continual  claim,   and  several    others.      Litt' 
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9.  414*  If  a  man  be  dbseisedi  and  the  disseisee  makes 
continual  claim  to  the  tenements  in  the  life  of  the  dis- 
aeisor,  although  that  the  disseisor  dieth  seised  in  fee,  and 
the  land  descend  to  the  heir,  yet  may  the  disseisee  enter 
upon  the  possession  of  the  heir,  notwithstanding  the  de« 
scent.  It  may  appear  extraordinary  how  the  disseisor  can 
die  seised  with  continual  claim  of  the  disseisee,  but  it  is 
because  the  remaining  of  the  tenant  on  the  land  is  a  new 
disseisin,  and  the  heir  must  enter  within  a  year  and  a 
day.  So,  if  tenant  for  life  aliene  in  fee,  that  is,  by 
common  recovery,  feoffment,  or  fine,  the  only  means  by 
which  it  could  be  done,  (and  this  expression  is  material^ 
to  shew  that  the  Defendant  acquired  a  fee,  for  the  de* 
scent  of  an  estate  pur  auier  vie  does  not  toll  an  entry ;) 
he  in  the  reversion,  or  he  in  the  remainder,  may  enter 
upon  the  alienee ;  and  if  such  alienee  dieth  seised  of  such 
estate  without  continual  claim  made  to  the  tenements 
before  the  dying  seised  of  the  alienee,  and  the  lands,  by 
reason  of  the  dying  seised  of  the  a^enee,  descend  to  his 
heir,  then  cannot  he  in  the  reversion  or  he  in  the  remain* 
der  enter.  Ldtt,  t.  415.  Again,  Co.  Liti.  s.  327.  b.  There 
is  a  diversity  between  an  alienation  working  a  discon- 
tinuance of  an  estate  which  taketh  away  an  entry,  and 
an  alienation  working  a  devesting,  or  displacing  of  estates, 
which  taketh  away  no  entry.  As  if  there  be  tenant  for 
life,  the  remainder  to'  ^.  in  tail,  the  remainder  to  iJ.  in 
fee,  if  tenant  for  life  doth  alien  in  fee,  this  doth  devest 
and  displace  the  remainders,  but  '^  worketh  no  discon* 
^  tinuance  ;*'  (t.  e.  so  as  to  turn  the  estate  into  a  right 
of  action,)  and  **  therein  it  is  to  be  observed,  that  to 
every  discontinuance  there  is  necessary  a  devesting  or 
displacing  of  the  estate,  and  turning  the  same  to  a  right  ; 
for  if  it  be  not  turned  to  a  right,  they  that  have  the 
estate  cannot  be  driven  to  an  action ;  and  that  is  the  reason 
that  such  inheritances  as  lie  in  grant  cannot  by  grant  be 
discontinued,  because  such  grant  devesteth  no  estate,  but 
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paisetb  only  that  which  he  may  lawfully  gnuit,  ao  that  Ac 
estate  itself  doth  descend,  revert,  or  remain.*'    Thoogii 
Lord  Coke*s  observation  is  applied  to  a  disGootimiance 
which  reduces   the   estate    to   a  rq;ht   of  action,  it  ii 
equally  applicable,  (except  as  to  the  remedy)  when  the 
estate  is  turned  into  a  right  of  entry.     The  operation  of 
innocent  and  rightful  conveyances  is  materially  diffiereaL 
A  grant   by  deed  or    by  fine  of  things  lying  in   gnot 
maketh  no  discontinuance.    Liit.  s.  618*     For  it  ist 
maxim  in  law  that  no  grant  by  deed  of  such  things  ai 
do  lie  in  grant,  and  not  in  livery  of  seisin,  doth  woik 
any  discontinuance.     Co,  LUl.  s.  332.     Every  discon- 
tinuance worketh  (a  wrong.  Co.  Jjitt.  ibid.   In  <Seymovr'f 
case,  10  Co.  98,  Lord  Coke  shews  that  tenants  of  a  dete^ 
minable  fee  cannot  devest  (y  discontinue,  because  tbeie 
cannot    be   any  tortious   alienation.     But   when  tenant 
for  life  or  in  tail  maketh  a  feoffment,  the  feoffment  is 
tortious ;  for  tenant  for  life  cannot  lawfully  give  the  fee, 
therefore  hb  feoffment  is  tortious,  and  in  case  of  in 
estate  tail,  it  is  tortious,  as   to  his  issue,  and  those  ia 
remainder  or  reversion.      Finally,  Lord  Chief  Justice 
Haley  in  Focus  v.  Salisbury ^  Hard.  400.  observed,  **  The 
**  fine  here,  [by  tenant  for  years,]  does  not  displace  the 
**  estate.    As  if  lessee  for  years  be,  the  remainder  over 
**  for  life,  and  lessee  for  years  levy  a  fine,  and  five  yean 
''  pass,  the  lessor  is  not  barred  by  any  nonclaim,  because 
^*  the  fine  operates  nothing,  and  partes  finis  nihil  habue" 
*^  runt  may  be  pleaded  to  it ;  otherwise  it  is  where  a 
**  tenant  for  life  levies  a  fine,  for  he  has   a  freehold,  and 
**  his  fine    displaces  the    remainders ;  and  therefore  an 
''  entry  is  requisite  within  five  years  after  the  death  of 
'^  the  tenant  for  life ;  and  therefore  when  a  lessee  for 
*^  years  or  at  will  is  to  levy  a  fine,  it  is  usual   for  the 
*'  lessee  to  make  a  feoffment  first  to  displace  the  other 
''  estates.    But  here  the  lease  for  years  is  antecedent  to 
*^  the  estate  of  the  lessor  who  levies  the  fine,  and  he  hu 
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*'  a  freehold  expectant  upon  tbe  lease,  and  not  prece- 
''  dent  to  it.  If  there  be  tenant  for  life,  remainder  for 
**  years*  remainder  in  fee  to  the  remainc^r-man  for 
**  yean,  and  the  remainder-man  for  years  levies  a  fine^ 
''  the  estate  for  life  will  not  be  barred  by  this  fine^  as 
**  hath  been  adjuged :  but  it  was  held  in  the  same  case 
*'  that  a  lease  for  years  in  possession  would  have  been 
'*  barred,  quod  non  credo.  And  the  reason  of  BlundelPs 
**  case  holds  here,  that  a  man  shall  not  be  disseised 
**  against  his  will ;  and  a  fine  with  five  years  nonclaim 
*^  must  bar  an  estate  precedent  to  the  fine,  not  subse* 
*'  quent  to  it.  And  there  is  here  a  privity  of  estate  be- 
**  twixt  the  lessor  and  lessee,  and  therefore  the  fine  shall 
*^  not  bar,  as  in  case  of  a  mortgage,  where  the  mort* 
**  gagor  continuing  in  possession  levies  a  fine.  And  in 
^'  the  Dutchess  of  Richmond's  case  in  C.  B.  this  very  c^se 
''  was  adjudged  in  terminis,  for  two  reasons ;  first,  By 
''  reason  of  privity  betwixt  the  persons ;  2dly,  Because 
''  the  lessor  was  in  the  nature  of  a  tenant  at  will,  and 
'^  there  was  a  natural  confidence  between  tbe  parties. 
**  If  he  be  tenant  for  life,  the  remainder  for  life,  the  re- 
**  mainder  for  life,  the  remainder  in  fee  to  the  first 
'^  tenant  for  life  in  remainder,  who  levies  a  fine ;  this  is 
'^  adjudged  to  be  a  forfeiture,  but  that  it  operates  no 
''  displacing.  GallanCs  case.  And  although  in  this  case 
*^  the  lessor  be  e.«itopped,  yet  that  b  nothing  to  the 
^*  lessee.*'  All  the  instances  which  have  been  noticed 
are  cases  of  actual  disseisin,  as  distinguished  from  disseisin 
at  election :  the  person  on  whom  the  entry  is  made,  or 
whose  seisin  is  devested  or  discontinued  by  the  operation 
of  a  feoffment  or  a  fine,  has  no  option  whether  lie  will 
deem  himself  disseised  or  not.  If  he  had  such  election, 
he  might  contend  that  a  fine  levied  was  void  for  want  of 
a  freehold  in  the  disseisor,  or  he  might  alien>  8cc.  to  a 
stranger,  and  thus  introduce  his  grantee  to  contend  the 
question  of  title  with  the  disseisor.    Lord  Mansfield  ad« 
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mitted,  1  Burr,  113.,  that  if  there  had  been  a  dimnip 
there  could  not  be  a  devise,  without  re-entry.  la  abort, 
the  Plaintiff  would  assign  a  right  or  title  of  entry;  or 
chose  in  action,  contrary  to  a  maxim  of  hiw«  In  the  ar- 
gument of  the  Plaintiffs  the  case  of  Paused  ▼•  Biackmaif 
Palm.  201 .,  also  reported  in  Cro.  Jac.  659.,  and  in  2  RolL 
Rep.  284.,  was  strongly  bsisted  on  as  decisive  in  fafonr 
of  the  Plaintiff,  and  as  proving  that  a  disseisee  may  de- 
vise. The  facts  of  that  case  were,  that  a  bargain  and 
sale  was  made  on  condition  to  be  void  on  payment  of  a 
sum  of  money  within  five  years,  and  with  ao  agreemeat 
that  the  bargainor  should  take  the  rents  until  default  in 
payment  of  the  money.  The  bargainor  made  a  lease  with- 
in the  five  years,  and  the  lease  being  expired,  be  entered 
after  the  five  years ;  after  this  entry,  and  without  making 
any  entry  on  the  bargainor,  the  bargainor  devised  to  Perr^ 
man,  who  was  the  lessor  of  the  Plaintiff  in  ejectment.  It 
was  objected  to  the  Plaintiff's  title,  that  the  entry  of  the 
bargainor  was  a  disseisin  to  the  bargainee,  and  that  the 
bargainee  had  no  devisable  interest ;  but  it  was  decided 
that  the  devise  was  good.  This  decision  proceeds  oo 
the  ground,  that  neither  the  lease,  or  subsequent  entry 
of  the  bargainor,  was  any  disseisin.  In  short,  it  wis 
nothing  more  than  the  common  case  of  a  lease  by  a 
mortgagor,  and  such  lease  has  no  operation  to  devest  the 
estate  of  his  mortgagee.  The  reports  of  this  case  do  not 
exactly  accord  :  according  to  Palmer,  the  conclusion  is, 
*^  that  at  last,  for  the  inconvenience  which  would  be  in- 
**  troduced  into  the  state,  if  the  bargainor  might  frustrate 
*^  the  devise  of  a  bargainee,  by  such  secret  act  between 
**  him  and  a  stranger,  it  was  resolved  by  Ley  C.J.  Dod* 
"  deridge,  Houghton,  and  Chamberlain,  that  the  devise 
''  made  by  the  bargainee  was  good.'*  But  according  to 
Jtoll,  **  it  was  adjudged  that  the  devise  was  good,"  hot 
the  Court  did  not  say  on  what  ground.  And  Croke 
gives  this  solution  as  the  result  of  the  case,  '^  that  by 
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*'  this  means  many  assurances  would  be  destroyed,  which 
**  the  law  will  not  suffer ;  wherefore  the  law  accounts 
^  that  the  bargainor  by  his  entry  is  in  of  his  former  estate, 
^  and  the  will  of  the  bargamee  is  good :  and  by  all  the 
^  four  justices  it  was  adjudged  for  the  Plaintiff."  From 
this  comparison  of  the  reporters,  it  is  evident  that  the 
Court  came  to  the  determination  that  there  was  no  ac* 
tual  disseisin ;  that  at  the  utmost  it  was  a  desseisia  only 
at  election,  and  1  Ro.  Abr.  661.  Disseisin^  H.pl.  3.  4. 
abridges  the  case  accordingly.  In  Blunden  v.  Baugh^ 
Cro.  Car.  304.  the  learning  of  disseisins,  and  the  differ- 
ence between  actual  disseisins  and  disseisins  at  election 
was  fully  considered.  The  point  of  that  case  is,  that  a 
person  being  tenant  at  will,  made  a  lease  for  years,  and 
it  was  the  opinion  of  the  Court  that  no  actual  disseisin 
was  committed ;  and  much  discussion  took  place  in  re- 
gard to  the  person  who  should  be  deemed  the  disseisor. 
The  distinctions  to  be  collected  from  this  case  are,  that 
DO  one  who  enters,  claiming  a  term  for  years,  or  who 
makes  a  lease  for  years  without  first  making  an  entry  to 
gain  the  freehold,  can  be  deemed  an  actual  disseisor ;  so 
no  person  who  receives  rents,  can  merely  by  that  cir- 
cumstance be  an  actual  disseisor.  But  the  case  ofJB/tin- 
den  V.  Baugh  is  particularly  important  to  the  defendant, 
as  it  contains  a  comment  on  the  recent  determination  in 
Pouselif  V.  Blackman.  And  the  report  proceeds  to  give  it 
as  the  opinion  of  all  the  judges,  that  if  the  bargainee  had 
been  disseised,  the  devise  had  been  void;  and  it  shews 
the  consequence  of  there  being  no  disseisin,  viz.  that  the 
freehold  remains  in  the  former  owner. .  At  this  period, 
the  reason  which  governed  the  decision  in  the  case  of 
Pousely  V.  Blackman^  must  have  been  ^cll  known  to  the 
bar  and  to  the  Court ;  and  from  the  opinion  of  the 
Court  in  Bluftden  v.  Baugh,  and  from  the  uniform  opi- 
nion expressed  by  subsequent  Judges,  including  Lord 
Holt,  the  conclusion  is,  that  a  disseisee  has  no  deviseable 
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interest ;  and  Pouteley  v.  Blackman,  so  far  fromestabUsb- 
ing  the  right  of  a  diseisee  to  make  a  valid  deTise,  is  la 
authority  that  no  disseisin  had  been  committed,  but  the 
possession  of  the  bargainor  under  the  agreement,  (whidi 
in  the  report  is  called  his  former  estate,)  was  in  poiot  of 
laWy  the  seisin  of  the  bargainee.  2dly.  In  answer  to  the 
position,  that  every  interest  which  is  decendible  isde- 
viseable,  it  is  to  be  answered,  that  a  right  of  entry,  like 
a  right  of  action,  is  not  deviseable.  The  policy  of  the 
law  is  in  favour  of  this  proposition  ;  no  rent  can  be  n> 
served  to  a  stranger,  nor  could  the  alienee  of  a  reversioQ 
at  common  law  enter  for  condition  broken.  iJU.  su 
346,  347.  This  matter  was  much  discussed  in  Poribig- 
ion\  case,  where  it  was  designed  its  the  means  of  creatiag 
a  perpetuity.  10  Co.  35.  Ace.  Jermjfn  v.  Artcot,  I  Co. 
85.  ilfoor.364.  Litt.  347.  Co.  Uu.  215.  a.  A  dis- 
tinction is  taken  on  the  statute  of  wills,* 32  H.  8.  c.S4. 
that  a  stranger,  the  devisee  of  the  reversion,  for  life  or 
years  may  take  benefit  of  a  condition  created  on  a  lease 
for  years :  but  a  grantee  of  part  of  the  reversion,  as  of 
one  acre  out  of  three,  shall  not.  Before  the  statute  of 
wills  there  was  no  mode  of  making  a  will  of  a  legal 
estate,  but  by  means  of  a  custom ;  but  under  the  cus- 
tom, as  under  the  statute,  it  was  necessary  that  the  de- 
visor should  be  seised  at  the  time  of  making  his  will. 
Fortunately  one  case  is  preserved  of  a  devise  before  the 
statute  of  wills.  39  H»  6.18.  b.pl.  23.  wherein  it  ^as 
held  to  be  a  good  plea  against  a  devise,  that  the  testator 
did  not  die  seised ;  and  the  reporter  is  also  of  opinion, 
that  it  would  have  been  a  good  plea  that  he  had  notliing 
in  the  lands  at  the^time  of  making  the  devise,  as  if  he  had 
been  disseised  before  the  devise  made,  and  had  re-entered 
after  the  devise.  Bunker  v.  Cook.  1 1  Mod.  123.  ace. 
(which  case  is  better  reported  at  the  end  of  Gilbert  on 
Devises.)  And  there  is  thb  good  reasoa  for  the  decision, 
that  the  devisor   must  be  seised  as  well  when  he  makes 
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th^  devise,  as  wlieD  he  gives  effect  to  it  by  bis  decease; 
thougb  Lord  Holt,  without  departing  from  the  principle, 
thought  that  if  be  be  disseised,  and  then  devise,  and  after- 
vrards  re-enter  and  die  seised,  this  shall  purge  the  dig- 
seisin,  and  make  the  will  good  by  relation  ab  intio. 
1 1  Mod.  128.  Lord  Eldon  Chancellor,  in  &  Fes.  282. 
The  Attorney  Generalv.  Vigor,  was  of  opinion,  with  Lord 
Holt,  in  the  last  cited  case,  that  a  right  of  entry  was  not 
deviseable,  and  that  if  a  devisor  had  been  disseised,  and 
had  not  re-entered,  the  will  would  have  continued  re- 
voked, because  at  his  death  he  had  nothing  but  a  right 
of  entry.  No  argument  in  favour  of  the  Plaintiff  arises 
on  the  words  of  the  statute  of  wills.  That  statute  enacts 
that  *^  all  persons  having,  or  which  hereafter  shall  have^ 
'^  any  manors  y  lands,  tenements,  or  hereditaments,  holden 
**  in  socage,  and  not  having  any  manors,  8cc.  holden  of 
^*  the  king  by  knights'  service,  8cc.,  shall  have  full  and 
**  free  libert^f,  power,  and  authority,  to  give,  dispose, 
**  will  and  devise,  as  well  by  his  last  will  and  testament 
*^  in  writing,  or  otherwise,  by  act  or  acts  lawfully  exe- 
'^  cuted  in  his  life,  all  his  said  manors,  lands,  tenements, 
^  or  hereditaments."  This  was  much  caught  at,  as  a 
great  boon  to  the  public,  and  many  questions  arose  on  it. 
In  the  next  session  but  one,  a  statute  was  made,  34  & 
35  H.  8.  c.  5.  which  explains  the  power  given  by  the 
former  to  extend  to  all  persons  '^  having  a  sole  estate  or 
*^  interest  in  fee  simple,  or  seised  in  fee  simple  or  copar- 
''  cenary,  or  in  common  in  fee  simple,  of  and  in  any 
*^  manors,  lands,  tenements,  rents,  or  other  heredita- 
**  ments,  in  possession,  reversion,  remainder,  or  of  rents 
"  and  services  incident  to  any  reversion  or  remainder." 
These  words  are  incapable  of  being  construed  to  extend 
to  a  right  of  entry :  until  a  recent  period  the  privilege 
of  devising  was  denied  by  the  Courts,  even  to  persons 
who  were  the  owners  of  contingent  or  executory  inte- 
rests.   But  under  the  word  ^*  having,''  in  the  statute  of 

wiUs. 


1809. 

OOODRIOHT 
V. 

Forester 
and  Another. 


602 


CASES  IN  EASTER  TERM 


1809. 
Goodrich  r 

V, 
FORESTBR 

and  ABother. 


wills;  the  right  of  devising  has  been  extended  to  peiWDi 
having  possibilities  coupled  with  an  interest,  and  to  tke 
owners  fif  contingent  and  executory  interests,  as  pertoni 
of  tliis  description.  Roe  v.  Jones.  And  although  tke 
opinion  of  many  great  lawyers  has  been  against  that  de- 
cision, I  do  not  combat  it.  It  was  very  proper,  libeni, 
and  reasonable.  But  it  never  was  in  the  contemplatioa 
of  the  Courts  to  extend  the  right  of  devising  to  penoo 
ivho  bad  mere  rights  or  titles  of  entry.  It  is  evident, 
that  neither  Lord  Kenyon,  Chief  Baron  Eyre^  or  Lmd 
Eldon  understood  the  decision  in  Roe  v.  Jones  to  hafe 
gone  to  this  extent.  That  case  decides  no  more  thaa 
that  a  possibility  coupled  with  an  interest,  as  a  contii^eiit 
remainder,  may  pass  by  the  will  of  the  owner.  Now  m 
point  of  law,  though  it  is  otherwise  in  point  of  fact,  t 
right  or  title  of  entry  is  no  interest,  at  least  no  interest 
for  the  piupose  of  disposition,  though  it  is  an  interest 
wl|ich  may  be  released :  it  is  merely  a  naked  possibility. 
The  ownership  is.in  the  person  who  has  the  seisin,  thongli 
the  right  .of  defeating  that  ownership  is  m  the  penoa 
who  has  the  right  or  title  of  entry.  Contingeut  and  ex- 
ecutory interests  partake  of  the  nature  of  remainden, 
and  may  be  assimilated  to  them ;  and  for  that  reasoa 
each  owner  has  only  a  partial  interest,  and  the  several 
parts  make  one  whole.  A  possibility  coupled  with  aa 
interest  is  devisable  when  it  is  part  of  the  ownership 
under  the  seisin,  that  is,  the  two  interests  put  together 
make  but  one  (ee  simple.  Though  the  law  says  it  is  not 
a  remainder,  that  is  only  because  the  common  law  had, 
before  the  statute  of  wills,  defined  what  a  remainder 
should  be ;  but  it  is  analogous,  and  bears  the  aame  relf 
tion  to  the  precedent  estate  as  a  remainder  does.  BoC 
when  one  person  has  the  seisin,  and  another  person  hai 
merely  the  right,  there  is  no  such  divided  ownership; 
and  tliere  cannot  be  two  estates  in  fee  simple  of  the  same 
land ;    and  no  person  has  ever  before  endeavoured  to 
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establish  a  title  under  the  will  of  a  person  who  had 
merely  a  right  or  title  of  entry,  or  of  action,  either  for  a 
condition  broken,  or  any  other  cause ;  nor  is  there  to  be 
found  in  the  books  a  single  authority  in  support  of  such 
right.  As  far  as  authority  goes,  all  the  books  shew  that 
it  has  al>^ays  been  considered  as  a  clear  proposition  that 
no  person  can  make  out  a  title  under  the  will  of  a  dis- 
seisee. In  Jonet  v.  RoCf  Lord  Kenyan  distinguislied  very 
correctly  in  saying,  ^'  it  (meaning  the  statute  of  wills) 
''  enables  persons  having  any  manors,  lands,  8cc.  to  de- 
*^  vise,  which  must  mean  having  an  interest  in  the  lands. 
''  There  are  two  kinds  of  possibilities :  the  one  a  bare 
''  possibility,  that  which  the  heir  has  from  the  courtesy 
**  of  his  ancestor,  and  which  is  nothing  more  than  a 
''  mere  hope  of  succession.  Such  a  possibility,  undoubt- 
*'  ediy,  is  not  the  object  of  disposition ;  for  if  tlie  heir 
^  were  to  dispose  of  it  during  the  life  of  the  ancestor^ 
'^  though  it  afterwards  devolved  on  him  from  his  ances* 
''  tor,  such  disposition  would  be  void.  The  other  a  pos- 
^  sibility  or  contingeccy  like  the  present"  (a  contingent 
remainder),  ''  and  which  is  widely  different  from  the  for- 
''  mer/'  Throughout  his  observations  it  is  evident  Lord 
Kenyon  never  meant  to  deny  the  opinion  which  he  noticed 
of  Lord  Holt,  in  Bunker  v.  Cooit,  or  the  opinion  in  Breti 
T.  Higdcnt  Plofsi.  340.,  that  an  estate  which  is  devested 
by  disseisin  is  not  devisable.  When  he  says, ''  it  is  diffi* 
cult  to  assign  any  reason  why  these  interests  should  be 
capable  of  disposition  by  one  mode  and  not  by  another,'* 
be  did  not  advert  to  the  case  of  a  disseisin  ;  all  his  ob« 
aervations  are  coufined  to  contingencies  like  those  which 
then  were  under  the  consideration  of  the  Court  The 
observations  of  BulUr  J.  still  more  fully  prove  that  the 
cupinion  of  the  Court  was  confined  to  those  possibilities 
which  were  coupled  with  an  interest,  find  descendible. 
Though  the  terms  in  which  these  eminent  lawyers  have 
expressed  themselves  may  seem  to  bear  on  the  present 
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case  in  favour  of  the  Plaintiff,  yet  in  that  ^  soond  db* 
tiiiction/'  as  Buller  J.  styled  it,  which  was  taken  by  Loid 
Kenton,  between  bare  possibilities  and  possibilities  oonpM 
with  an  interest,  it  is  evident  that  a  right  or  title  of 
entry  was  considered  by  the  Court  as  classed  under  the 
possibilities  of  the  former  description.  It  was  contended 
on  a  former  occasion,  not  only  that  there  must  be  la 
actual  disseisin  to  prevent  the  right  of  devising  ;  but  thit 
as  long  as  the  party  has  a  right  to  enter,  be  has  a  right 
to  devbe.  It  was  admitted,  however,  that  after  the  ex« 
piration  of  five  years  the  party  could  have  do  right  to 
devise.  On  the  part  of  the  Defendant  it  is  contended, 
that  whensoever  there  is  a  disseisin,  an  inability  to  deviM 
is  created.  That  it  exists,  from  the  moment  the  dis- 
seisin IS  committed,  and  as  well  during  the  five  yean  ai 
after  the  expiration  of  the  same.  Tlie  only  difference 
which  arises  from  the  lapse  of  the  five  years,  is,  dot 
the  right  or  title  of  entry  is  actually  barred.  [Ma$w 
field  C.  J.  observed,  that  it  wouM  not  probably  be 
denied  that  many  authorities  could  be  found  to  shew 
that  persons  disseised  cannot  devise ;  but  the  argument 
drawn  from  the  case  of  Jones  v.  Roe^  was  not  that  this 
interest,  was  the  same  as  .that,  but  that  the  interest  theie 
devised,  was  not  till  lately  held  devisable,  and,  that  bj 
analogy,  this  interest,  which  was  not  formerly  devisable, 
is  now,  pari  ratione,  devisable  also  ;  that  whatever  is  d^ 
scendible  to  the  heir,  is  devisable  by  will.  It  does  not 
indeed,  therefore,  follow,  that  such  is  the  law,  but  il 
would  be  a  singular  construction  at  this  day  to  say,  that 
upon  the  words  of  a  statute^  which  enacts  that  persoai 
having  lands,  tenements,  and  hereditaments,  may  devise 
them,  he  who  hath  a  reversion  in  fee,  the  highest  estate 
ill  lands,  to  be  perfected  merely  by  entry,  cannot  devise 
them.  The  policy  of  the  old  law  was  the  fear  of  op> 
pression  arising  by  grants  of  disputable  titles;  where  a 
man  had  a  right  of  entry  on  which  there  were  doubts 
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.  or  which  he  would  not  enforce  Limselfi  the  law  said, 
it  should  not  be  the  subject  of  a  grant,  but  that  does  not 
.  shew  that  it  might  not  as  well  be  devised  as  descend ;  for 
•the  same  reason  of  inconvenience  does  not  apply.]  The 
judges  who  decided  the  case  of  Jone$  v.  Rot  never  de-* 
signed  to  extend  the  power  of  demising;  Mr.  Charles 
Yoflre,  who  was  a  good  lawyer,  argued  the  case  of  Selwyn 
V.  Selwi/Hf  1  BL  225.,  with  a  qualification  that  the  in- 
terest there  devised  differed  from  a  right  of  entry,  or  a 
right  of  action.  Arthur  v.  Bocketiham,  FUzg,  £36.  Lord 
Trevor*^  argument  proceeded  on  the  same  ground,  la 
the  case  of  Taylor  v.  Horde,  1  Burr.  1 13.  Lord  Mansfield, 
feeling  it  necessary  to  get  rid  of  the  doctrine  of  dis- 
seisin,  admitted  that  if  it  had  been  a  right  of  entry,  it 
could  not  have  been  devised.  He  cites  Powsley  v.  Black* 
man,  Palm.  605.,  where  it  is  said,  that  if  a  disseisee  de- 
vise and  afterwards  enter,  the  devise  is  good,  which 
Dodderidge,  .an  excellent  lawyer  on  points  of  real  pro« 
perty,  and  the  supposed  author  of  Shepherd^s  Touchstone^ 
denied.  In  the  case  of  Goodright  v.  Oiway,  1  Bos.S^ 
Pull.  594.  603.  3  Ves.jun.  669.  Eyre  C.  B.  expressly 
refers  ^o  the  doctrine  of  disseisin.  Lord  Eldon  decided  ia 
the  same  manner  in  the  case  oiiiit  Attorney  ^General  v. 
I^igor ;  and  although  there  was  no  right  of  entry  in  that 
case  before  the  testator's  death,  it  makes  very  little  dif- 
ference. Grose  J.  introduced  the  doctrine  that  an  in- 
terest coupled  with  a  possibility  is  devisable  in  the  case 
of  Roe  V.  Jones ;  and  as  he  concurred  in  the  judgment 
given  below  in  the  present  case,  that  judgment  may  be 
considered  as  his  own  comment  of  equal  authority  ex- 
plaining his  own  text.  Rights  of  entry  and  rights  of 
action,  therefore,  are  tit  part  lege,  neither  of  them  de- 
visable. Contingent  remainders  and  executory  devises 
are  pails  of  the  same  seisin,  and  it  is  material  that  a 
devisor  who  devises  them,  devises  all  he  ever  had :  not 
so  with  a  disseisee.  If  it  should  be  held  that  a  right  of 
Vol.  I.  S  8  entry 
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entry  is  devisable,  it  will  foUow  that  a  right  of  acUoi 
will  be  devisable,  and  it  will  become  necessary  to  fnm 
a  new  writ,  the  jus  deecendem  must  be  changed  to  ligbt 
devised. 

As  to  the  third  point,  The  lessor  of  the  Plaintiff  ii 

barred  by  the  fine  levied  by  Philip  Brmme,  by  reason  of 

his  nonclaim.    Thb  argument  is  primal  imprtsmoms :  fcr 

as  it  never   before   was -thought    that  a  right   of  cob; 

was  devisable,  there  are  no  authorities  to  shew  witUs 

what  time  it  must  be  pursued.     Here^.,  tenant  for  li(^ 

With  remainder  to  B.  in  fee,  disseises  the  remainder-mi, 

and  the  disseisee  devises  and  dies,  the  Plaintiff  coatorii 

that    the  devisee  is  not  barred,  though  the  heir  wodd 

have  been  barred,  if  the  disseisee  had  died  intestate :  bnC 

eurely  the  disseisee  cannot,  by  making  bis  will,  give  lo  Ui 

-devisee  a  longer  period  for  recovering  his  estate  than  is 

given  by  law  to  the  heir.     If  he  could,  how  crroneoos 

would  be  the  practice  of  conveyancers,  who  rely  on  is 

abstract,   accompanied  with  60   years  posaesrion,  as  i 

secure  title,  whereas  in  thb  case,  a  piuchaser,  after  76 

years  possession,  might  lose  his  estate.     The  entry  at  tk 

latest  ought  to  have  been  made  within  five  years  after  the 

expiration  of  the  term  of  40  years,  computed   from  tke 

decease  of  Philip  Browney  that  is,  ip  five  years  after  tk 

1  St  day  of  July,  1778.    The  tenant   for  Kfe  under  the 

will  of  Thomas  Burton  died  in  1803,  and  it  vrill  be  arged 

that,    therefore,    the    entry  made  in  1805  was  in  good 

time ;  but  if  this  were  so,  it  would  entirely  put  an  end 

to  the  statute  of  nonclaim ;  for  by  creating  estates  for 

life  or  in  tail,  the  time  might  be  prolonged  ad  infimttm* 

But  in  construing  this  statute  of  fines  and  procIamatioD^ 

4  H.  7.  c,  24.  it  is  to  be  observed  that  the  several  pafti« 

'  cular  estates  all  make  only  one  estate  in  fee  simple.    It 

is  clear  that  if  the  time  begins  to  run  against  the  aoccf- 

tor,  it  continues  to   ruli   against  the  heir.     If.  that  wffe 

not  90«  the  consequence  would  be  still  more  deplorably 
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that  even  though  the  Defendant  might  succeed  in  his 
defence  against  this  Plaintiff,  because  the  five  years  bad 
elapsed)  yet  he  would  be  liable  to  the. claims  of  subse* 
quept  remainder-men.  But  at  the  moment  when  the  fine 
was  levied,  this  statute  fixed  the  periodsi  which  nothing 
done  after  the  fine  levied  could  enlargCi  within  which 
the  Plaintiff  should  make  his  entry,  and  bring  his  action^ 
It  may  be  admitted,  that  there  were  three  periods  of 
entry.  1.  Immediately  upon  the  fine  levied,  to  take  ad* 
vantage  of  the  forfeiture,  committed  by  his  tortious 
alienation.  2.  Upon  the  decease  of  the  tenant  for  life, 
because  the  fine  extinguished  the  term.  3.  Upon  the 
expiration  of  the  term  of  40  years.  Upon  the  former 
argument  it  was  urged  in  favour  of  the  Plaintiff,  that  a 
person  who  had  no  right  before  the  fine,  was  not  affected 
by  it,  and  in  support  of  it  was  cited  the  authority  of 
Sheph.  Touchst.  22.  ^*  Such  as  have  neither  present  nor 
*^  future  right  at  the  time  of  levying  the  fine  by  reason 
''  of  any  matter  before  the  fine  ;  but  whose  right  grow« 
*'  eth  entirely  after,  or  partly  before  and  partly  after  the 
**  fine :  am)  these  are  not  barred  at  all  by  the  fine,  but 
''  they  may  make  their  claim  when  they  will.''  The 
author  refers  to  Plmd.  538.  337.  375.  378.;  but  none 
of  these  cases  warrant  this  proposition,  and  it  is  contrary 
to  the  opinion  of  the  Court  in  the  case  of  Stawell  v.  Lord 
Zouch,  Plowd.  353.,  though  it  agrees  with  the  opinion  of 
Plowden  himself:  but  Plowden*s  opinion  has  been  over- 
ruled, as  appears  by  the  cases  cited  from  Di/er,  72.  b. 
Damport  and  wife  v.  Wright,  Di/er,  234.  a.  and  Moor, 
53.  S.  C.  and  13  Co,  21.  ManvilPs  case.  In  CoHoiCs  case, 
1  Leo.2il.pL  297.,  which  is  cited  in  2  Inst.  519*  under 
the  name  of  Sunie  v.  Howes,  it  was  indeed  supposed  that 
a  person  might,  under  particular  circumstances,  viz.- that 
the  ancestor  was  under  a  disability,  and  died  under  that 
disability,  be  left  at  large,  and  be  at  liberty  to  claim  at 
any  indefinite  time  :  but  the  law  is  now  settled  by  Dillon 
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V.  Leman,  2  H.  BL  584. ,  that  the  heir  must,  even  i 
these  circumstances  claim  within  five  years  after  Ui  tide 
accrues  :  unless  he  labours  under  disabilities ;  and  in  dnt 
case,  within  five  years  after  his  disabilities  are  removei 
The  fair  inference,  then,  is,  that  the  enacting  chose  of 
the  statue  of  4  H.7.  b  general  and  universal,  and  ail 
persons  are  within  the  scope  of  it :  so  that  the  statile 
will  begin  to  run  immediately  as  against  all  persons,  as- 
less  they  can  bring  themselves  within  the  saving  clamei; 
and  against  those  who  are  within  the   saving  clame^ 
unless  they  make  their  claims  and  pursue  their  titb 
within  the  limited  period  adapted  to  their  particular  esse. 
It  follows  also  that  no  new  cause  of  avoiding  a  fine  on 
arise  after  the  fine :  every  right  of  avoiding  the  fine  noA 
commence  in  the  party,  or  his  ancestor,  testator,  or  into- 
tate,  upon  a  cause  existing  before  the  fine  is  levied:  m 
that  no  alienation  or  disposition  can  be  made  whidi  cai 
introduce   strangers  into  the  situation  of  claiming  a  nev 
title,  or  cause  of  entry,  action,  Scc.   fmd  such  indeed  a 
the  common  law,   wfiich  denies  the  right  of  alicnstios 
to  those  who  have  merely  a  right  or  title  of  entry  or  of 
action :  in  short,  who  have  no  estate ;  and  it  is  qiute  clar 
that  a  fine  can  never  operate  as  a  bar  by  nonclaim  agaiut 
any  except  those  whose  estates  are  devested  or  discoa- 
tinued  before  t^ie  fine  is  levied,  or  by  the  operation  of 
the  fine ;  and  consequently  turned  into  a  right  of  enti; 
or  of  action :  nor  is  there  an  instance  that  a  devisee,  as 
assignee,  or  any  other  than  a  party  afiected  by  the  fioei 
or  his  heir,    executor  or  administrator,  according  to  die 
nature  of  the  interest,  has  ever  asserted  a  title  in  oppo- 
sition to  a  fine  with  proclamations  which   devested  the 
estate  under  which  the  title  was  to   be  asserted.    Oot 
decision  goes  the  whole  length  of  part  of  this  propontio^ 
If  there  was  tenant  for  life,  remainder  for  life,  remain- 
der in  fee,  if  the  second  tenant  for  life  do  not  enter  npoa 
alienation  made  by  the  fifst^  within  a  year  and  a  dM}, 
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the  remainder-man  in  fee  was  barred  of  his  action.     $o 
that  the  principal  of  the  common  law  was  not  in  favour 
of  keeping  the  right  always  open ;  but  the  tenant  for  life 
having  to  assert  the  whole  right  of  the  inheritance,  did,  by 
his  laches,  bar  the  remainder-man  in  fee,  though  perfectly 
innocent  and   unable  himself  to  assert  his  own   right. 
The  periods  then  of  entry  were  immutably  fixed  by  law, 
and  were  not  capable  of  being  altered  by  any  testamen- 
tary disposition.     Plow.  373.     **  Also  the  word  (first) 
joined  to  the  subsequent  words  shall  exclude  him  from 
the  benefit  of  this  saving;    which  word  (first)  seemed 
to  them  (the  Judges)  all,  to  be  put  in  the  statute  to  great 
purpose.    And  Dyer  said,  that  the  stat.  of  1 V2.  3.  r.  7.^ 
made  touching  fines,  has  all  the  words  of  the  purview 
and  the  body  of  this  act,  of  4  //.  7.»  except  this  word 
(first),  which  is  added  to  this  act  of  4  H.  7.  more  than 
is  in  the  said  act  of  1  R.  3.,  as  a  thing  thought  very  ne- 
cessary.     And  this  word  ought  to  be  added  to  each  of 
the  four  words,  accrue,  remain,  descend,  or  come.   And 
the  four  words  are  by  the  letter  limited  after  the  fine 
engrossed  and  proclamations  made,  by  force  of  any  gift 
in  tail,  or  by  any  other  cause  or  matter  had  or  done  be- 
fore the  fine  levied.     And  so  he  who  will  take  benefit 
of  tins  saving,  ought  to  prove  four  things,  viz.  that  he 
is  another  person,  and  that  the  right  first  came  to  him,' 
and  that  it  came  after  the  fine  engrossed  and  proclama- 
tions made,  and  that  his  right  or  title  is  by  cause  or 
matter  before  the  fine  levied.    And  so  the  foundation  of 
his  title  ought  to  be  before  the  fine,  and  first  to  come 
after  Ae  proclamations.     As  for  example,  (upon  the 
word  acme,)  tVeston  said,  if  the  father  dies  seised,  his 
eldest  son  being  in  religion,  and  the  yoongest  is  desseised, 
and  a  fine  is  levied  with   proclamations,  and  five  years 
pass,  and  afterwards  the  eldest  is  deraigned,  he  shall  be 
aided  by  this  second  saving,  causct  qua  supra.     So  Dyer 
said,  if  the  mortgagee  is  disseised,  and  a  fine  is  levied  by 
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18Q9*  the  disseisor,  and  five  years  pass  after  the  proclsiitioM^ 

^^^^^^^  »nd  afterwards  tbe  marg  gor  pays  or  tenders  the  iwmey, 

V.  he  shall,  by  this  second  saving,  have  five  years  after  hii 

and  Another,  payment  or  tender ;  for  his  title  first  accrued  to  him  sfia 


the  proclamations  by  the  payment  or  tender,  opoa  < 
or  matter  before  the  proclamations,  viz.  by  the  conditioi 
made  before  the  fine.  And  if  tbe  faosbaDd  levies  t  ht 
with  proclamations,  and  five  years  pass  after  the  fn- 
damations,  and  afterwards  the  husband  dies,  tbe  wife,ty 
this  second  saving,  shall  have  five  years  after  die  dcslk 
of  the  husband  to  purchase  her  writ  of  dower;  for  ki 
title  cometh  after  the  proclamatiops  made,  via.  bj  tk 
death  of  her  husband,  npon  cause  before  the  fine,  vii. 
the  intermarriage  with  the  husband  and  his  seisin:  far 
Aree  things  are  the  cause  of  the  wife's  dower,  vii.  tk 
intermarriage,  the  seisin  of  the  husband  in  deed  or  ii 
law,  and  his  death ;  two  of  which,  viz.  the  inicratf* 
riage  and  the  seisin,  were  before  the  fine  levied ;  lod  lk 
third,  viz.  the  death,  was  after  die  prodamation.*-^ 
This  was  questioned  be  Plowden,  and  with  great  rsMOs; 
since  it  may  be  said  that  there  was  no  adverse  title  st  tk 
time  when  the  fine  was  levied.  But  it  is  clearly  sad  ex- 
pressly settled  that  the  fine  will  bar  the  wife  unleM  ik 
claims  within  five  years  after  die  death  of  her  husbaii 
See  Dj^er,  72.  b.  Damport  and  Wife  ▼.  Wright,  JDyen 
224.  a.  Moor,  53.  S.  C.  The  reason  of  the  last  cmcj  n 
stated  in  Dyetj  is,^'  because  the  reason,  ground,  and  msU 
ter  of  their  [the  wives]  endowment,  was  the  warn  of 
their  husbands  during  the  marriage,  whieh  vras  befoft 
the  fine  levied,  although  the  action  be  given  aftsrwsiii 
videlicet,  after  the  death  of  the  hnsbnd;  vritevefeit 
they  shall  be  excluded  of  their  dower^  if  they  vrill  oot 
prosecute  for  their  right  within  the  five  years  after  actios 
accrued."  Shep.  Touch.  23.  <<  The  persons  whose  lisht 
''  is  saved  and  preserved  are  mentioned  in  the  first  sad 
*^  second  savii^  of  the  statute  of  4  H.  7;  and  Aey  are 
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''  -strangeni,  not  parties  tior  privies.  Tbey  that  have 
**  benefit  by  the  first  sating  of  the  statute,  sball  have 
'^  none  by  the  second  saving.  For  he  that  will  be  widiin 
*'  the  second  saving,  to  have  benefit  by  it,  mast  be* 
*^  1.  Another  person.  2.  The  right  must  come  and  ac- 
''  cnie  te  him  first.  S.  It  itinst  come  to  him  after  the 
''  fine  and  proclamations.  4.  His  right  must  be  upon 
<'  some  cause  or  matter  before  the  fin^.**  13  Coket  21. 
Menvirs  case. .  Husband  seised  in  fee  took  a  wife,  and 
levied  a  fine  with  proclamations.  He  was  outlawed  of 
high  treason  and  died.  The  conusees  conveyed  to  the 
queen.  Five  years  after  the  death  of  the  husband  passed : 
the  heirs  of  the  husband  reversed  the  attainder,  and  the 
i4'ife  sued  her  petition  of  right.  First  objection,  that  she 
was  barred  by  the  fine  and  fivd  years  nobclaim ;  and  as 
t6  that  objec(iaiH>  ^  ft  Was  resolved,  Aat  the  wife  should 
be  endowed,  and  that  the  fine  with  proelamationB  was 
not  a  bar  unto  her ;  and  yet  it  was  resolved,  thtft  (he  act 
of  4  H.  7.  c.  24.,  shall  bfeu-  a  woman  of  her  dower  by  a 
fine  levied  by  her  husbitnd  with  pfodamations,  if  tho 
Woman  doth  not  bring  her  writ  of  dower  within  five 
years  after  tbe  deafli  of  her  bvsbatid ;  as  it  was  adjudged 
Hil.  4  H.  8.  Rot.  844.y  in  th*  GottihoB  Plein,  arid  Q  El. 
Dyer,  244.  For  by  the  act,  the  rq|bt  and  mle  of  a  feme- 
covert  is  saved,  so  diat  she  take  her  action  wkhiu  fiv^ 
yeiits  afte^  she  becomes  untc^rt,  8ic.  but  it  wat  re- 
solved, the  wife  was  fiot  to  be  Hided  by  tint  saving;  for 
ih  respect  of  the]^said  attainder,  Of  her  husbasd  of  tredson^ 
she  had  not  titsf  right  dower  At  the  tim^  of  the  death 
of  her  husbaifd ;  nor  ctth  she,  itft^f  die  deaAi  of  her  hus-^ 
bahd,  btii^  an  action,  or  pf6se<:«rte  an  tdciion  to  i^coVer 
ber  doWer,  according  to  the  diredtion  end  saving  of  the 
silid  act ;  b6t  it  was  resolved,  tlttt  tbe  wife  iv2a  to  h6 
iMed  by  atiodier  forttier  sitviAg  in  the  same  act^  vie.  the* 
aecOnd  savh%.  And  1ft  (his  case  the  action  add  right  of 
dow^  aecrtied  to  the  wife  after'  the  reversal  of  the  at- 
S  s  4  attainder^ 
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tainder»  by  reason  of  a  title  of  record  before  the  fine,  hj 
reason  of  die  seUin  in  fee  (had),  and  the  marrii^  (aMde)^ 
before  the  fine  levied,  according  to  the  intentioQ  and 
meaning  of  the  said  act** 

BenyoHf  in  reply.  It  has  been  urged  that  tlie  Plaiatiff 
must  bring  himself  within  the  first  or  second  saving. 
The  first  applies  to  rights  completely  subsisting  befora 
the  time  of  the  fine,  and  of  course  it  excludes  the 
Plaintiff's  case.  But  the  Plaintiff's  right  either  comei 
within  the  second  saving,  or  it  is  not  within  the  purview 
of  the  act.  As  to  the  second  saving,  it  has  been  argued 
that  the  right  of  the  lessor  of  the  Plaintiff  did  not  arise 
from  any  matter  prior  to  the  fine,  because  the  will  wis 
a  year  after  the  fine,  and  because  the  Plaintiff  had  odj 
a  representative  right,  and  did  not  acquire  by  the  mills 
right  then  for  the  first  .time  created,  that  the  testator, 
Thomas  Bwrtan^  was  the  sole  person  to  be  considered  with 
reference  to  the  statute,  and  that  all  persons  claimiDg 
under  him  are  in  the  same  situation,  which  amooits 
merely  to  this,  that  Thoma  Burton  could  not  give  i 
greater  right  than  he  himself  had.  But  if  it  must  be 
admitted  that  the  Plaintiff  is  not  within  the  seoood 
saving,  because  his  tide  does  not  accrue  by  matter  befoie 
the  fine,  yet  it  may  fairly  be  contended  that  he  does  not 
come  with  the  statute  at  all.  The  Defendant's  argu- 
ment has  to  contend  on  this  point  with  the  authority  of 
the  Touchsione  and  the  other  authorities  there  cited.  He 
Touch$tonei  £2.  says  expressly,  ^  That  such  as  have  uei- 
^  ther  present  nor  future  Y^t  at  the  time,  of  levring 
''  the  fine,  but  whose  right  groweth  either  entirely  after, 
''  or  partly  before  and  partly  after,  they  are  not  barred 
''  by  the  fine,  and  may  claim  when  they  will."  The 
present  case  then  is  out  of  the  act  of  parliament,  which 
does  not  at  all  look  to  rights  accruing  by  oiatter  sub- 
sequent to  the  finew    Under  the  stat«  £1  Jac  c*  16.  it  is 
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not  doubted  but  that  the  devisee  has  a  longer  time  than 
the  heir.  IMansfield  C.  J.  denied  this.]  The  authority 
of  PloK'dtn^  in  Stawell  v.  Zouch^  supports  ShephercTs  as- 
sertion :  it  is  argued  on  the  other  side,  that  the  instances 
put  bj  Plozpdm  do  not  apply  to  his  proposition.  But 
that  does  not  touch  the  general  doctrine  :  the  illustration 
may  be  mistaken,  but  the  principle  will  remain.  Hie 
termination  of  the  life  estate  gave  a  new  title  to  the  re- 
^maioder-man. 
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T/te  Court  relieved  Benyon  from  answering  the  olher 
points  of  the  case,  until  they  should  have  disposed  of  this. 


Mansfield  C.  J.  The  case  will  now  be  decided  upon 
the  last  pointy  and  since  it  will»  consequently,  Jji^e  unne- 
cessary to  decide  on  apy  of  the  points  argued  in  the  Court 
of  King's  Bench,  where  this  objection  was  never  touched 
on,  it  need  not  be  at  all  inferred  or  supposed  that  the 
authority  of  the  jugdment  of  that  Court  is  in  any  respect 
impeached  by  this  decision.  We  could  not  at  present 
give  judgment  on  those  points,  because  it  would  first  be 
necessary  minutely  to  examine  the  old  authorities,  which, 
upon  the  present  grounds  of  our  decision,  it  is  superflu** 
ous  to  do.  If  the  doctrine  of  estates  arising  by  disseisin 
is  such  as  has  been  stated  by  the  Defendant's  counsel, 
we  must  lament  that  the  law  is  such,  pur  ancestors  got 
into  very  odd  notions  6n  these  subjects,  and  were  induced 
by  particular  causes  ta  make  estates  grow  out  of  wrong- 
ful acts.  The  reason  was,  the  prodigious  jealousy  which 
the  law  always  had  of  permitting  rights  to  be  transferred 
from  one  man  to  another,  lest  the  poorer  should  be  har- 
rassed  by  rights  being  transferred  to  more  powerful  per^ 
sons.  Hence  arose  all  the  law  of  maintenance  ;  which, 
if  strictly  adhered  to,  one  does  not  see  how  a  poor  man 
could  possibly  at  this  day  recover  a  right.  We  are  all 
of  opinion,  that  the  right  of  entry  was  confined  to  five 

years 
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jeBitB  after  the  expiration  of  the  40  years  tefro.  Tlie 
devise  wds  to  Philip  BrMmt  for  life,  with  retnaiodtt  to 
his  executors  for  A  term  of  40  years.  He  died  m  1738, 
and  the  tehfl^  trhich  then  commenced,  expired  m  l778. 
When  the  fitie  was  levred,  Robert  Browne  was  seised  m 
fee  of  the  reversion ;  contequently,  if  he  hiid  lived  to 
1778,  he  and  his  heir  woiild  have  been  boand  to  chin 
within  five  years  from  1778,  in  which  year  the  40  yean 
expired.  If  he  would  have  been  bound  to  claim  within 
the  five  years  from  that  time,  the  question  is,  Whetbv 
he  could  by  his  will  give  a  right  to  avoid  fhb  fine  at  a 
more  distant  period  than  the  end  of  the  five  yean.  If 
he  might,  he  could  equally  limit  the  estate  to  fivehon- 
dred  or  five  thousand  meii  in  succession,  and  their  hein 
in  tail,  and  so  keep  the  right  of  entry  alive  for  a  centtv; 
or  more :  this  would  be  the  consequence,  and  a  inost 
extraordinary  consequence  it  Would  be.  Whether  it  cio 
be  so,  depeuds  upon  the  words  of  the  statute  of  fines, 
which  are,  **  The  said  proclamations  so  made,  the  ssid 
''  fine  to  be  a  find  end,  and  conclude  Us  Vreli  privies  il 
^  strangers  to  the  same.''  Stopping  here^  the  qoestioo 
is,  since  a  man  and  his  heirs  are  barred,  is  a  man  and  hii 
devisees  barred  ?  or  has  the  statute  of  wills  this  effect, 
that  more  time  is  required  to  bar  a  right  of  entry  against 
a  devisee  than  against  an  heir,  or  is  not  the  devisee 
exactly  in  the  same  state  as  the  heirt  I  have  never  be- 
fore heard  it  disputed ;  and  if  so,  he  was  barred  at  the 
end  of  five  years  after  the  40  years.  But  it  is  said,  tfaeri 
is  a  saving  of  future  rights,  Md  every  person  shall  have 
five  years  from  the  accruer  of  such  futare  rights.  This 
depends  *upon  the  words  of  the  statute,  ^^  Saving  to  all 
'<  other  persons  such  action,  right,  title,  claim,  and  in- 
''  teresty  in  or  to  the  said  lands,  tenements,  or  other 
'*  hereditaments,  as  first  shall  grow,  reiHain,  or  descend, 
^'  or  come  to  them  after  the  said  fine  engrossed  and  pro* 
**  clamation  made,  by  force  of  any  gift  in  the  tail,  or  by 
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''  any  other  cause  or  matter  bad  and  made  before  the 
''  said  fine  levied  ;  so  that  they  take  their  action  or  pur- 
''  sue  their  said  right  and  title,  according  to  the  law, 
'^  within  five  years  next  after  such  action,  right,  title, 
''  claim,  or  interest  to  them  accrued,  descended,  re- 
**  mainedi  fallen,  or  come»'^  This  is  confined  to  per- 
sons whose  future  right  first  accrues  after  the  fine  by  gift 
in  tail  Or  other  cause  or  matter  had  and  made  before  the 
fine  levied.  Did  the  title  of  the  lessor  of  the  Plainti^ 
first  acme  to  him  after  the  fines,  as  a  distinct  original 
title,  by  matter  before  the  fine  ?  Certainly  not :  at  the 
time  of  the  fine  T.  Burton  was  seised  in  fee  in  reversion, 
and  made  his  will  after  the  fine  levied,  in  which  he  de- 
vises the  premises  to  Robert  Burton  for  life,  with  remain- 
der in  tail  to  the  lessor  of  the  Plaintiff.  His  title,* 
dierefore,  is  a  part  of  the  same  estate,  the  same  fee,  which 
Thomas  Burton  had  at  the  time  of  the  fine  levied,  tnd 
which  first  accrued  before  the  fine :  the  Plaintiff  is  driven 
to  contend  that  the  words,  before  the  fine  levied,  mean 
the  same  thing  as,  after  the  fine  levied.  But  the  lessor 
of  the  Plaintiff  having  this  estate-tail,  in  order  to  bring 
him  within  the  saving,  it  is  said  that  the  case  is  the  same 
as  if  he  had  had  it  before  the  fine  levied :  bpt  to  hold 
this,  would  be  to  pervert  the  statute  entirely,  and  it 
would  have  the  monstrous  con8e((iience,  that  though  the 
person  seised  at  the  time  of  the  fine  levied  must  have 
entered  within  five  years  after  the  40  years,  hb  could 
by  his  will  give  his  devisee  a  right  of  entry  for  an  hun 
dred  years.  We  are,  therefore,  of  opinion,  that  the 
judgment  must  be  affirmed,  because  no  entry  was  made 
within  five  years  after  the  expiration  of  the  40  years, 
which  determined  in  1778. 
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REGULA  GENERALIS. 

Whereas  the  practice  that  has  prevailed  in  this  court, 
by  which  in  bailable  actions  no  notices  of  bail,  or  of  decla- 
ratioii  being  filed  conditionally,  have  been  necessary,  is 
found  in  many  instances  to  be  attended  with  inconvenience. 
It  is  theeefore  ordered.  That  from  and  after  the 
last  day  of  this  term,  in  every  action  in  which  special  bail 
ahall  be  required,  and  where  the  declaration  shaH  be  filed 
conditionally,  notice  in  writing  of  such  declaration  being  so 
filed  shall  be  given  to  the  Defendant,  his  attorney,  or  agent. 
And  in  all  such  actions  when  special  bail  shall  be  put  in 
for  the  Defendant  a  notice  in  writing  ot  such  bail  being 
BO  put  in  shall  be  forthwith  given  to  the  PlaintiflTs  attor* 
ney,  or  agent:  and  that  do  declaration  shall  be  consider* 
ed  as  filed,  or  special  bail  as  put  in,  until  such  notices 
shall  be  so  respectively  given. 

J.  Mansfield. 
J.  Heath. 
S.  Lawrence. 
A.  Chambrb. 


MEMORANDUM. 

IN  this  term  Robert  Henry  PeckweU,  of  Lincoln's  Inn, 
9Lnd  William  Frere,  of  the  Middle  Temple,  Esquires, 
were  called  Serjeants,  and  took  for  the  motto  on  their 
rings,  ''  Tradiium  ab  antiqms  servare.^ 
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A 

ABUTTAL. 
See  Deed. 

ACCORD  AND  SATISFAC 
TION. 

See  Pleading,  5. 

ACT  OF  BANKRUPTCY. 

See  Bankrupt,  1. 

ACCOUNT. 

See  Assumpsit,  % 

ACTION  ON  THE  CASE. 

See  Bill  of  Exchange,  3. 

1.  TF  ^.  make  an  inquiry  of  B.  as 
-*-  to  the  circumstances  of  6\, 
with  respect  to  opening  an  account 
with  him  as  a  general  customer, 
and  J3.  fraudulently  misrepresents 
him,  in  consequence  of  which  A. 
sells  C.  goods  from  time  to  time, 
and  is  afterwards  a  loser  by  him, 
an  action  lies  for  the  deceit ;  al- 
though the  buyer  paid  for  the  first 
parcels  of  goods,  on  the  purchase 
of  which  the  reference  is  made. 
Page  55B 


2.  But  the  Defendant  is  liable  only 
within  a  reasonable  time,  and  to 
a  reasonable  amount.  f£. 

3.  If  one  who  has  sold  on  the  repre- 
sentation of  another  concerning 
the  buyer's  circumstances,  after« 
wards  tells  the  buyer  he  will  sell 
him  no  greater  amount  without 
further  references,  and  after  that 
entrusts  him  to  a  greater  amount, 
the  author  of  the  misrepresenta- 
tion is  not  liable  beyond  the  sum 
due  at  the  date  of  the  PiaintiflTs  (|e- 
claratiou.  Hutchinson  v.  Bell.  tb. 

ACTION,  Limitation  of. 
See  Limitation  of  Actions* 

ADDITIONS. 
See  Notice  of  Actions.' 

ADMINISTRATION. 
See  Executob. 

ADMINISTRATOR. 
See  Executor. 

ADMIRALTY. 
See  Courts,  1.,  Prize  Money: 
Convoy, 

ADMIS. 
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ADMISSION. 
See  Evidence,  2. 

ADULTERY. 

See  COTENANT,  3. 

AFFIDAVIT. 

See  Fine,  2. 

AGENT. 
See  Assumpsit,  2. 

AGREEMENT. 

1.  The  Defendant  promised  to  pay 
the  Plaintiff  5/.  ''if  he  w6uld  pro- 
*'  vide  a  tenant  for  certain  pre* 
**  m\8e$t  ^nd  get  him  350/.  for  bis 
♦'lease.**  The  Plaintiff  procured 
one  iS.y  with  whom  the  Defendant, 
entered  iiito'^o  agreement,  and  re- 
ceived 50L  as  a  deposit.  S.  being 
unable  to  complete  his  engagement 
the  Defendant  afterwards  consent- 
^  to  releiise  him  from  the  further 
performance  of  it,  but  retained  the 
60L  The  Court  held  that  this  was 
a  substantial  performance  of  the 
the  cocditiou  on  the  part  of  the 

/  Plaintiff;  and  that  he  was,  there- 
fore, entitled  to  recover  the  5/. 
from  the  Defendant.  Horford  v. 
Wilson.  Page  12 

2.  The  Defendant,  in  consideration 
of  his  having  procured  one  D.  to 
serve  on  board  the  ship  IV.  for  a 
particular  voyage,  received  from 
the  Plaintiff  four  guineas,  and  af- 
terwards, signed  a  note  by  which 
he  engaged  ''  to  pay  the  Plaintiff 
<<  four  guineas  if  the  said  D.,  a 
*^  seaman^,  did  not  proceed  in  the 
''  said  ship  upon  the  intended  voy- 
"  age."  It  was  discovered  that  JD. 
was  not  a  seaman,  and  the  captain 
of  the  W*  refused  to  receive  him. 
The  Court  held  that  the  above 


note  did  not  amount  to  an  under- 
taking on  the  part  of  the  Defend- 
ant^  that  D.  was  a  seaman,  but 
was  merely  a  stipulation  for  his 
personal  service.  Levy  v.  Haw. 
Page  05 
3.  Qu.  If  the  Defendant  had  under- 
taken to  procure  a  seaman,  whe- 
ther under  the  above  circum* 
stances,  the  four  guineas  paid  by 
the  Plaintiff  could  have  been  re« 
covered  upon  account  for  money 
had  and'receivedtohis  use  i  Levy 
V.  Haw.  ib. 

ALIEN  ENEMY. 
See  Courts,  I;     Fine,  3. 

1.  If  an  alien  enemy,  a  prisoner  of 
war,  nialees  ^  contract,  it  may  be 
enforced  by  the  king  for  the  bene- 
fit of  the  crown.  Maria  v.  Hall. 

29-  €3. 

2.  And  if  th^  crown  does  not  en- 
force it,  the  prisoner  may  site  on 
it  after  the  return  of  peace.  29*33. 

ALLEGIANCE. 

See  Courts,  1. 

ALLOCATUR. 
See  Lien. 

ALTERATION  OF  WRIT- 
TEN  INSTRUMENTS. 

See  Recovery,  5.  Bill  of  Ex- 
change, 3,4,  5. 

AMENDMENT. 
See  Bail,  IL  1.4.    Rbcoveby,  1, 
2. 4, 5, 6,7,  8.   Practice,  1, 1. 

ANNUITY. 

1.  No  memorial  is  necessary  to  be 
enrolled  of  an  annuity  granted  in 
consideration  of  the  grantee  re- 
signing her  trade  and  leasehold 
premi|es  to  the  grantor.  356 

2.  Though 
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€.  Thoogh  part  of  the  consideration 
W9S  book-debts,  and  stock  in  trade. 

DoCf  on  eternise  of  Johnston^  v.  Pkil- 
lips.  ib. 

d.  Where  an  annuity  ia  Hicured  up- 
on land  expressed  to  bg  of  equal 
or  greater  annual  value,  before  the 
Court  will  set  aside,  upon  the  infe- 
riority of  the  v^ue  of  the  land,  a 
warrant  of  attorney  given  as  a 
collateral  security,  for  the  want  of 
a  memorial,  they  will  direct  an  is- 
sue, to  try  whether  the  land  be  of 
less  annual  value,  and  will  not  try 
I  hat  matter  upon  affidavits.  Sfuttt- 
dersv.tVright.  S6{) 

4.  Especially  if  there  be  conflicting 
evidence  of  the  value  of  the  lands. 
Saunders  v.  Wright*  ib. 

5,  An  annuity  was  granted  in  consi- 
deration of  a  debt  before  secured 
by  bond.  The  grantee's  refusal 
to  deliver  up  the  bond  neither 
makes  tlie  consideration  to  be 
falsely  described.  372 

fi.  Nor  is  such  a  keeping  back  of  part 
of  the  consideration,  as  to  vacate 
the  annuity.  37£ 

7.  An  annuity  was  granted  in  consi- 
deration of  a  bill  accepted,  which 
was  dishonoured  by  the  acceptor, 
but  paid  by  the  drawer  on  notice ; 
held  that  this  was  not  such  a  non- 
payment of  the  bill  as  to  vacate 
the  annuity.  ib. 

8.  Though  the  bill  was  accepted  for 
the  accommodation  of  the  drawer, 
who  undertook  to  furnish  assets 
for  payment,  and  neglected  to  do 
so.  ib. 

p.  It  is  discretionary  with  the  Cotirt, 
whether  they  will  give  relief  under 
the  4th  section  of  17  G.  3.  c.  26. 
Cook  v.  Cower.  ib, 

10.  Where  a  contract  of  life  annuity 
is  avoided^  and  the  grantee  is  to 


receive  back  his  principal  and  le- 
gal interest,  if  annuity  instalments 
to  a  greater  amount  than  the  prin- 
cipal and  interest  hfive  been  pfiid. 
Whether  it  is  reasonable  that  the 
graptee  ahall  re-fund?  jtufre. 
nurdon  v.  Brownim.  520 

1 1 .  The  premiun^s  oJfTlfe  iasurapce 
cannot,without  a  special  contract, 
be  charged  on  the  grantor  of  a  rer 
scinded  annuity.  5^2 

APPEARANCE. 

See  Amendment,  K 

APPOINTMENT. 

See  Power. 

APPORTIONMENT. 

SeeF4EiGHT,  1.  2. 

i.Upon  an  agreeoMnt  to  pay  eer« 
tain  pilotage  and  port'K^arges  for 
an  entire  voyage,  though  a  part 
Qnly  of  the  cargo  is  delivered, 
there  shall  be  no  apportionment 
of  the  pilotage  and  port-charges, 
but  the  whole  shall  be  paid. 
Christy  v.  Row.  300 

APPRENTICE. 

See  Assumpsit,  \. 

APPROVEH. 

5ee  Common. 

APPURTENANT. 
After  an  easement  has  been  exiin* 
guished  by  unity  of  possession,  a: 
new  easement  is  not  created  by  a 
grant  of  a  messuage  and  land  with 
common  appurtenant :  though 
those  who  have  occupied  the  tene- 
ment since  the  extinguishment 
»  have  also  used  common  therewith. 
Otherwise,  if  it  had  been  a  grant 
of  all  commons  used  therewith. 
Clements  v.  Lambert..  §05 


620 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


ARBITRATION.     , 

1.  In  order  to  impeach  an  award* 
upon  the  face  of  which  no  objec- 
tion appears,  it  is  not  sufficient  to 
state  facts  from  which  it  may  be 

' '  inferred  that  the  award  was  found- 
ed upon  an  incorrect  notion  of 
the  law  of  the  case. 

48 

£.  Semb.  That  if  an  arbitrator 
chooses  to  put  the  law  out  of  the 
question,  and  to  award  the  pay- 
ment of  a  conscientious  demand 
arising  out  of  a  transaction  which 
he  knows  to  be  illegal,  he  may  do 
so.  Quart.  Delver  v.  Barnes,  ib. 

3.  Upon  a  reference  at  nisi  prius, 
an  arbitrator  cannot  award  a 
greater  sum  than  that  for  which 
the  ferdict  is  taken.  But  if  he 
awards  a  greater  sum  than  the 
amount  of  the  verdict,  and  judg- 
ment is  entered  for  the  whole,  and 
It  appears  that  a  part  of  the  sum 
is  covered  by  a  countervailing  de- 
mand which  never  was  a  subject 
of  dispute,  so  that  only  a  balance, 
kss  than  the  amount  of  the  ver- 
dict, is  ultimately  to  be  paid  over, 
the  Ccurt  will  reduce  the  judg- 
ment to  the  amount  of  the  ver- 
dict, and  grant  execution  for  the 
sum  really  due.  151 

4.  Where  an  arbitrator  has  power  to 
order  what  he  should  think  Jit  to  be 
done  by  either  of  the  parties  re- 
specting the  matters  in  dispute ; 
Quaere,  Whether  he  might  not  di- 
rect them  to  consent  to  an  appli- 
cation to  the  Court  for  enlarging 
the  damages  given  by  the  verdict  ? 
Prentice  v.  Reed.  ib. 

5.  If  no  directions  are  given  respec- 
ting the  costs  of  an  award,  they 
are  to  be  paid  by  both  parties 
equally.    Grove  v:  Cox.        16d 


6.  If  an  arbitrator  has  power  to  en- 
large  the  tmie  for  makiag  his 
award  to  any  other  day,  he  may 
enlarge  it  more  than  ouce.  Pawne 
V.  Deackle.  W 

7.  If  an  award  direct  one  of  two 
things  to  be  done  in  the  alterna- 
tive, and  either  ot  the  two  is  un- 
certain, or  impossible,  it  is  iocum- 
bent  on  the  party  to  perform  the 
other  of  them.  Sunmonds  f. 
Swaine.  ^ 

8.  If  an  award  direct  that  money 
shall  be  paid,  or  be  secured  to  be 
paid,  the  party  must  either  py 
the  money,  or  give  such  secority 
as  is  satisfiMTtorj  to  the  persoi 
entitled  to  receive  it.  H* 

9.  If  it  be  not  a  condition  of  the 
submission,  that  the  award  shaH 
be  made  on  all  the  points  sub- 
mitted, an  award  detenniniog 
some  of  the  points  only  is  good, 
provided  that  the  omission  of  the 
others  do  not  destroy  the  equi- 
poise of  consideration.       ^    649 

10.  If  an  award  order  two  things  in 
favour  of  one  party,  one  of  whidi 
is  uncertain,  or  for  other  reasons 
cannot  be  enforced,  he  may  waiTC 
this,  and  sue  upon  the  breach  of 
the  other.  «&• 

11.  If  an  arbitrator  be  appointed  to 
arbitrate  a  certain  measure  con- 
templated bet>*een  two  parties, 
(as  a  dissolution  of  partnership,) 
he  is  not  necessarily  bound  to  di- 
rect that  the  partnerahip  shall  be 
dissolved.  SinunondsyJ^dwineib. 

ARREST. 
See  Peactick,  IL    Pritilegk. 

ARSON. 

See  Stas^F8^  2. 
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ASSAULT. 

Sff  Costs,  l. 

ASSIGNEES  OF  BANKRUPT. 

Sec  Pboperty  iic  Chattels,  1. 

ASSUMPSIT. 
&«  Freight,  1. 

).  The  master  of  an  apprentice, 
who  has)  been  seduced  from  his 
service  to  work  for  another  per- 
son may  waive  iiis  action  for 
the  tort,  and  bring  an  action  of 
indelkalus  assumpsit  for  work  and 
labour  done  by  his  apprentice, 
against  the  person  who  tortiously 
employed  him.  Lightly  v.  Clous- 
ton.  1 12. 

S.  Ifgoods  are  consigned  to  a  factor 
for  sale  on  commission,  it  shall 
be  presumed  that  he  contracts  to 
account  for  such  as  lire  sold,  to 
pay  over  the  proceeds,  and  to  re- 
deliver the  residue  unsold,  on  de- 
mand. 572 

3.  And  an  action  does  not  lie  against 
him  for  not  accounting,  till  after  a 
demand  made  of  an  account. 

572 

4.  Therefore  the  statute  of  limitati- 
ons runs  only  from  the  time  of  a 
demand  made.  ib. 

5.  After  a  reasonable  time  elapsed, 
a  jury  might  presume  that  the  con- 
signor had  made  a  demand,  and 
that  the  factor  had  accounted,  ib. 

6.  And  14  years  would  be  a  suffi- 
cient time  for  such  a  presumption. 

ib. 
1.  If  it  were  not  rebutted  by  circum- 
«tances.  Topfuimy.Braddick.ib^ 
ATTACHMENT 

Sec  PRACtlCE. 

ATTAINDER. 

1.  A  person  attained  of  felony  can- 
VOL.  I.  ^ 


not  be  heard  by  petition  to  the 
Chancellor  to  supersede  a  com- 
nrisson  of  bankrupt  issued  against 
him.  82 

2.  Whether  h\s  attainder  directly 
rose  out  of  the  commission  of  bank- 
rupt, or  is  wholly  irrelevant  to  it. 
Rex.y.  Bullock.  t&« 

ATTESTING  WITNESSES. 
'Se^  Evidence,  IV.  1,  2,  3,  4,5. 

ATTORNEY. 

Sec  Bail,  1. 2.  Lien.  Warkant 
OF  Attorney. 

1.  A  Plaintiff  may,  without  consul- 
ting his  attorney,  compromise  aa 
action  with  the  Defendant,  and 
take  on  himself  the  payment  of  the 
costs  to  the  attorney,  if  there  be 
no  fraudulent  conspiracy  to  cheat 
the  attorney  of  his  costs.  Chap* 
man  and  another  v.  Haw.      341 

2.  Upon  the  death  of  the  attorney  in 
the  cause,  notice  must  be  given 
to  the  opposite  party  of  the  ap- 
pointment of  the  new  attorney,  be- 
fore he  can  proceed  in  the  cause. 
Rylands.  Noakcs.  342 

ATTORNEY'S  BILL. 

1.  Ifa client  in  thecourseof  a  cause 
advances  money  to  his  attorney 
for  specific  disbursements  in  the 
cause,  those  disbursements  must 
nevertheless  be  included  in  the 
bill  of  costs.  536 

2.  Therefore,  where,  upon  taxation, 
'  a  sum  was  deducted  less  than  one* 

sixth  of  the  amount  of  the  bill  deli- 
vered, including  those  disburse- 
ments, the  Court  ordered  the  client 
to  pay  the  costs  of  the  Uxationl 
Hindu  V  .ShackUton.  ib. 

T  t 
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ATTORNEY,  POWER  OR 

See  Authority.  Ware  ant  of 
Attorney. 

AUTHORITY. 

See  Pow£R,  1,  2,  3,  4,  5.  Inclo- 
surbAct,  1.  Ship,  3.  Arbi- 
tration. 

1.  A  power  of  attorney  to  receive 
all  salary  and  money,  with  all  the 
prindpars  authority  to  recover, 
compound  and  discharge,  and  to 
give  releases,  and  appoint  substi- 
tutes, does'not  authorize  the  attor- 
ney to  negotiate  bills  received  in 

•  ptyment.  347 

Ife*  Nor  to  indorse  them  in  his  own 
name.    Hog  v.  Snaith.  ib. 

3.  Nor  does  a  power  to  transact  all 
business.  Hoyv.GoiStbmi/A.  349 

AWARD. 

Bet  kKTiYtVik'tlOV. 


BAIL. 

$eef  Payment  of  Money  into 
Court. 

1.  Of  the  arrest  and  the  bail, 
II.  Proceedings  against  the  bail 
or  the  sheriff. 

III.  Surrender  of  the  principal. 

IV.  Discharge  By  other  means. 
V.  fTrU  of  error. 

I. 

1.  The  want  of  a  description  of  bail 
is  cured  by  the  Plaintiff  excepting 
to  them.  Bigg  \.  Dick.  17.—*— 
Pierson  v.  Williment.  18 

S.  If  bail  is  added  to  an  attorney, 
and  Justifies  without  opposition, 
the  Cowri  will  not  set  aside  the 


allowance  of  bail.  Bdh  Gale.  1&2 

3.  Any  persons  may  be  bail  for  the 
purpose  of  renderiiq;  the  piinci- 
pal.  Bell  V.  Gaie.  163 

4.  An  attorney  no  bail.  Richk  v. 
Gilbert.  164 

5.  An  attorney's  clerk,  though  not 
under  articles,  is  objection^^  as 
bail.     Cakish  v.  i?oif  •  ib. 

'    II. 

1.  In  an  action  on  a  bail-bond,  if 
the  issue  depends  on  the  date  of 
the  appc»rance,tbe  Court,opoBaii 
application  by  the  Plaintiff,  will 
order  the  day  of  the  appearance 
to  be  entered  in  the  filazer's  book. 

23 

2.  Although,  before  the  application 
to  the  Court,  issue  has  been  al* 
ready  joined  on  the  plea  of  em' 
perttit  ad  diem,  jtwitn  nd 
OtherSf  Ass^ees  oftheskcrift^ 
^Middlesex  v.  Fenion.  ib. 

3.  The  Plaintiff  must  proceed 
agamst  the  sheriff  within  a  reaso- 
nable time,  and  after  tliat  is  elap- 
sed, he  cannot  resort  to  the  sbenff 
although  he  had  been  delayed  bt 
listening  to  proposals  for  a  com- 

Sromise  made  by  the  Defendant. 
Ae  King  v.  The  Sher^ofLon- 
don,  in  Peacock  v.  Leigh.       1 1 1 

4.  If  the  sheriff  omits  to  take  a  bail- 
bond  upon  the  arrest,  and  after- 
wards, upon  an  action  being  conir 
nienced  against  him  for  an  escape, 
causes  bail  to  be  perfected,  the 
Court  will  order  the  allowance  of 
bail  to  be  set  aside,  that  the  actjoa 
may   proceed.      Haw  v.  JLaty. 

119 

5.  In  <Sctre/acia5  against  the  bail,  if 
there  be  a  failure  of  the  record 
through  a  mis^prision  of  the  officer 
of  the  court,  the  Court  will  per- 
mit the  recognizance  to  be  ameud- 
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.    ed.    Mann  v.  Callow  and  another. 

III.  See  Bail,!. 3. 

V  a  Defendant  become  bankrupt, 
and  be  required  to  appear  to  a 
commission  in  a  distant  county, 
the  Court  will  enlarge  the  time 
for  the  bail  to  surrender  him,  till 
a  reasonable  time  after  the  end  of 
his  last  examination.  Glendining 
V.  Robinson.  320 

IV. 

1.  A  cognovit  conditioned  for  pay- 
ment by  instalments  dischan^es 
the  sheriff.  The  King^i.  The  She- 
riff of  Surrey  ^  in  a  cause  of  Brew^ 
erv,  Clarke.  159 

2.  If  bail  enter  into  a  recognizance 
although  they  are  excepted  to  and 
never  justify,  they  are  liable. 
Bramwell  and  Another  v.  Far- 
mer  and  Another ^  bail  of  Leffman. 

427 

3.  The  Plaintiff,  at  the  desire  of  the 
sheriff's  officer,  forebore  to  enforce 
an  attachment  in  the  first  instance, 
and  ten  days  afterwards  applied  to 
the  sheriff  for  the  debt  and  costs ; 
held  that  the  sheriff  was  not  dis- 
discharged  by  the  indulgence  giv- 
en to  the  officer.  The  King  v. 
The  late  Sheriff  of  London^  in  the 
case  of  Jonu  v.   Broadknight. 

489 

V. 

1.  Where  a  writ  of  error  is  brought 
upon  a  judgment  on  demurrer,  in 
the  case  of  a  scire  facias  sued  out 
pursuant  to  the  slat.  ^^9W.  3. 
<;.  11.  s.  8.  bail  in  error  is  not  re- 
quired.   Sparkes\.Cy  Kellj/.  168 

d.  if  a  declaration  in  debt  contain 
any  one  count  on  a  contract  on 


]  which  debt  would  not  lie  at  the 
time  of  passing  the  stat.  fi  Jac. 
1.  c.  8.  bail  in  error  is  not 
necessary.  540 

3.  Debt  will  not  lie  on  a  bill  of  ex- 
change against  the  acceptor,    ib. 

4.  Therefore  bail  in  error  is  not  ne- 
cessary upon  a  judgment  in  debt 
against  the  acceptor  of  a  bilK    ib 

5.  Nor  upon  a  judgment  for  goods 
sold  and  delivered.  ib. 

6.  Or  for  money  paid.  ib. 

7.  Money  lent.  ib. 

8.  Money  had  and  received.        t6. 

9.  Oron  an  account  stated*  Webb  v. 
Geddet.  540 

BAIL-BOND. 
See  Bail. 

BANKRUPT. 

I.  Of  the  bankruptcy  and  com* 
mission. 
II.  Of  the  bankrupts  rights^  and 

duties. 
III.  Of  the  bankrupt's  estate. 

1.  The  Stat.  46  G.  3.  c.  135.*.  3. 
which  makes  a  docket  notice  of  a 
prior  act  of  bankruptcy,  does  not 
make  it  proof  of  a  prior  act  of 
bankruptcy,  nor  proof  of  a  prior 
debt  sufficient  to  sustain  a  4:0m- 
mission.  71 

%.  It  is  not  sufficient,  in  order  Xq 
invalidate  a  commission  of  bank- 
rupt, to  prove  a  prior  act  of  bank- 
ruptcy, without  also  proving  a 
prior  debt  sufficient  to  sustain  a 
commission.  ib. 

3.  It  is  not  competent  for  a  bank- 
rupt to  set  up  a  former  act  of 
bankruptcy  in  order  to  invalidate 
his  commission.    Rex  v.  Bullock. 

71.82 

Ttg 
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4.  Semb.  That  commissioners  of 
bankrupt  may  receive  evidence 
of  the  act  of  bankruptcy  from  a 
creditor  who  seeks  to  prove  under 
the  commission.  71 

5.  Or  at  least  if  they  do,  after  evi- 
dence aliunde  of  bankruptcy, 
proof  that  the  commissioners  de« 
dared  the  bankrupt  to  be  such 
on  the  creditor's  evidence,  will 
not  disprove  the  allegation  that 
lie  was  ''  duly  declared  a  bank- 
rupt."   Rex  v.  Bullock,         ib. 

6*  If  a  trader,  whose  house  of  trade 
18  in  Ireland^  comes  to  England 
on  business,  and  again  quits  this 
country  to  avoid  an  arrest  by  a 
creditor,'  it  is  such  a  departing 
the  realm  as  constitutes  an  act  of 
bankruptcy.  270 

7.  An  intent  to  delay  a  creditor 
makes  the  leaving  the  realm  or 
dwellinghbuse  an  act  of  bankrupt- 
cy :  it  is  not  necessary  that  a  cre- 
ditor should  actually  be  delayed. 

ib. 

S.  A.y  trading  in  London ^  pur- 
chases goods  to  be  sold  by  A. 
*  and  /?.,  partners  in  trade  in  Duh- 
,.     //;f,and  charges  them  to  A.  and  B, 

'  at  prime  cost;  this  creates  a  debt 
due  from  B.  in  England,  and 
makes  him  a  trader  here.  IVil- 
Hams  v,  Nunn  and  Another.  270 

9.  Whether  a  departing  the  dwel- 
ling house  be  accompanied  with 
an  intent  to  delay  a  creditor,  is  a 
question  of  fact  for  a  jury  to  de« 
decide,  upon  all  tlie  circumstances. 

9.73 

10.  If  it  be  not  accompanied  with 
such  intent,  it  is  no  act  of  bank- 
ruptcy. -4  Wrirfge  and  Another  v. 
Ireland.  ib. 

1  ] .  A  commission  of  bankrupt  can- 
not be  supported  on  the  petition 


of  one  only  of  two  partners  to 
whom  a  joint  debt  is  due.  Buch 
land  and  Others  As$^tteei  v.  New- 
same.  ATI 
12.  if  a  trader  |;ives  a  general  or- 
der  to  be  denied,  and  is  denied 
to  a  creditor,  it  is  beginning  to 
keep  house,  though  be  immediate- 
ly overtakes  him,  and  says  he  wii 
not  afraid  of  him.  Mmcklow  ▼. 
May.  479 

II. 

A  bankrupt  cannot  be  permitted  to 
set  up  a  prior  secret  act  of  bsok- 
ruptcy  to  impeach  bis  commissioa 
either  at  law  or  in  equity.  The 
King  V.  James  Bullock.    71. 8£ 

III.  See  Propkrtt  in  Chattels, 
1. 

BARON  AND  FEME. 

See  Pleader,  V.  7.  Privilege, 
2,  Fine,  1. 

Where  a  feme  covert  has  for  many 
years  been  separated  from  her 
husband,  and  during  that  time 
has  received  for  her  separate  ase 
the  rents  of  her  own  property, 
which  accrued  to  her  by  devise 
after  the  separation,  she  shall  be 
presumed  to  receive  tlie  rents  and 
acknowledge  the  tenancy,  by  her 
husband's  authority.  JDoe,  dem, 
Leicester  v.  Biggs.  367 

BILL  OF  LADING. 

See  Licence,  1. 

BILL  OF  PARTICULARS. 
See  Practice,  III.  1,«,3; 

BILL  OF  SALE. 
See  Fraudulemt  Conteyancb. 
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BILL  OF  EXCHANGE. 
See  Pleading,  V.  4,  5,  6,  7« 

1.  In  an  action  against  the  drawer  of 
a  bill  of  exchange,  in  consequence 
of  the  acceptor's  default,  the  Court 
v^ill  leave  it  to  the  jury  to  pre- 
sume from  circudfistances,  (»uch 
as  the  payment  of  a  part  of  the 
bill,  without  any  objection  to  the 
want  of  notice,  &c.)  that  notice 
was  regularly  given.  Horford  w 
Wilson.  \% 

2.  It  is  not  of  itself  a  defence  to  aa 
action  by  the  indorsor  of  a  bill  of 
exchange,  to  plead  that  it  was 
accepted  for  the  accommodation 
of  the  drawer,  without  considt^ra* 
tion,  and  was  indorsed  over  after 
it  became  due.  Charles  v.  Man- 
den.  224 

S.  If  upon  a  bill  being  presented  far 
acceptance,  the  payee  alters  it  m^ 
the  time  of  payment,  and  accepts 
it  so  altered,  he  vacates  the  bill  us 
against  the  drawer  and  indorsers. 
Paton  V.  Winter  and  Another,  420 

4.  But  if  the  holder  acquiesces  m 
such  alteration  and  acceptance^  it 
is  a  good  bill  as  between  the 
holder  and  acceptor.  ib, 

5.  The  keeping  the  bill,  and  pre- 
senting it  for  payment  at  the  de- 
ferred period,  is  proof  of  such 
acquiescence.  4^4£0 

6.  And  the  holder  cannot  afterwards 
maintain  an  action  on  the  ca^^ 
against  the  acceptor,  for  thereby 
destroying  the  bill.      Paton  v. 
Winter  and  Another.  ib, 

BILL  OF  LADING. 

See  Freight,  5. 

BYE-LAWS. 

1 ,  Where  the  general  consent  of  llie 


persons  engaged  in  a  trade,  has 
established  certain  rules  for  the 
conduct  of  that  trade,  it  is  not 
competent  for  any  number  of  in* 
dividuals  to*  promulgate  a  con- 
trary regulation.  241 

.  And  though  they  may  agree  a- 
mongst  themselves  to  adopt  new 
rules,  they  cannot  thereby  deprive 
one  who  has  not  assented  to  their 
compact,  of  the  benefit  of  the  old 
rules,  as  against  themselves,    it. 

.  Though  it  be  a  trade  recently 
established.  f6. 

.  More  especially  if  the  trade,  and 
the  custom^  be  of  such  a  nature, 
that  the  subjects  of  several  na« 
tions  partake  in  the  trade,  and 
are  governed  by  the  custom.  Fea- 
nings  v.  Lord  Grenvillt.         il^* 
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CARRIER. 
See  Ship,  S. 

CASES-— orer-riiW,  doubled,  «r- 
pfainedfdislinguishedfOr  observed  on. 

Barnardistone  v.  Chapman,  Bull. 

N.  P.  34.  247 

Builer  V.   Harrison,  2  Cowp.  365. 

363 
Clarke  v.  Reed,  1  New  Rep.  31C. 

200 
Comber  v.  Hill,  Str.  969.  S.  C.  An- 

naly,  22.  239 

De  Goles  v.  Ward,  Forrester,  243. 

76 
Fawcet   v.  Strickland,  Willes,  57. 

Corny  n,  578.  441.447 

Grant  v.  Delacour,  (466.)  476 

Gregory  v.  Christie,  B.  R.  24  G.  5. 

Park,  67.  456.  476 
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Htrbin  v.  Edwards,  2  T.  R.  587. 

Hi  882 

Hoi  ward  v.  Andre*  1  Bos.  8c  Pull.  32 

57 
Jackson  v.  HWhs,  E.  term  45  G.  S* 

l6a 

Lonsdale  (Lord)  v.  Church,  2  T.  R. 

388.  £20 

Master  v.  Miller,  4  T.  R.   336.423 

Pond  v.Underwood,2  Ld.Ray«  1210. 

363 
jPrice  V.  Shute,  Molloy,  lib.  2.  c.  10. 
8. 28.  423 

Radcliffe  v.  Tate,  1  Keb.  779.  55 
Roberu  v.  Holt,  2  Sho,  443.  312 
Sadler  v.  Evans,  4  Bur,  1986.  363 
Salvador  v.  Hopkins^  3  Bur.  1707. 

476 
Scurry  v.  Freeman,  1  Bos.  &  Pull. 
381  516 

Smith  t.  Dovers,  Doug.  427.    224 
Stevenson  v.  Grant,  2  New  Rep. 
103  222 

Stickle  V.  Pearsofif     Exchequer- 
chamber,  1807.  324 
5/i7/  V.  Wardell,  Park,  6  Ed.  388 

456 
Thynne  t.  Rigby,  Cro.  Jac.  314. 

554 
Wilson  V.  Macreth,  3  Burr.  1824. 

CERTIFICATE. 
See  Costs. 

CHARTER. 
See  Market. 

CHARTER-PARTY; 
See  Ship,  3. 

COLLECTOR.: 
See  Money  had  and  beceived. 


COLLUSION. 
See  Tenant  for  Years. 

COMMON. 

See  Appurtenamt,1.  Evidence, 
I.  3,  4. 

1.  There  can  be  no  approver  in  de- 
ntation of  a  right  of  common  of 
turbary.  435 

2.  At  common  law  the  lord  might 
approve  against  common  of  pas- 
ture appendant.  Grant  v.  Gun^ 
ner  and  Another.  ib. 

COMMON  RECOVERY. 

See  Recovery. 

COMPOSITION,  DEED  OF. 

Although  a  debtor  compoundingwith 
his  creditors  gives  them  the  secu« 
rity  of  a  third  person  for  payment 
of  part  of  the  stipulated  dividend, 
he  is  not  discharged  upon  pay- 
ment  of  that  part  only,  if  the  re» 
sidue  continues  unpaid.  Walker 
and  Others  v.  Seaborne.        526 

COMPOSITION  OF  PENAL 

ACTIONS. 
See  Penal  Action. 

CONDITION   ALTERNA- 
TIVE. 

See  Arbitration,  7. 

CONFIRMATION. 

The  confirmation  by  a  competent 
authority  of  an  oflBce  assumed 
without  authority,  cannot  divest  a 
right  acquired  by  a  stranger  be* 
fore  the  confirmation,  and  adverse 
to  the  title  of  the  oflicer.  Donelly 
V.  Popham.  5 
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CONSIDERATION. 
See  PleadinOi  6, 1. 

CONSOLIDATION  RULE. 
See  Peacticb,  VII.  S, 

CONSUL. 
See  Paivilegb. 


CONTEMPT. 


See  Pleading,  V.  3. 
Hi.  2. 


Practice. 


CONTRACT. 
See  Alien  Enemy,  U 

CONVEYANCE, 

See  Deed.    Fraudulent  Con* 
.  YBYANCE.    Title, 

CONVOY. 

1.  The  tailing  with  coavov  required 
by  the  stat.  43  Geo.  3,  c.  67.  is  a 
sailing  with  convoj  for  the  voy- 
age 249 

8.  It  is  not  sufficient  to  sail  with  a 
convoy  appointed  for  another  voy-i 
age,  though  it  may  be  bound  upon 
the  same  course  for  great  part  of 
the  way.  24a 

S.  A  ship  cannot  legally  sail  from 

{)ort  to  port  without  convoy,  ijin- 
ess  she  is  bound  from  port  to 
port.  ib. 

4.  If  a  convoy  has  sailed^  a  ^Jt^ip. cap- 
not  legally  endeavour  to  overtake 
it.  ib 

5.  The  Stat.  43  Geo.  3.c.  57.  does  not 
avoid  policies    on  ships    sailing 


without  convoy  y  unless  the  party 
interested  in  the  assurance  naa 
privy  to  or  instrumental  in  the 
sailing  without  convoy.  Hendep- 
9on  V.  Hinde,  250.  u.  Cohen  v. 
Hinckley.  t^ 

COPIES. 
See  Practice,  iV.  2. 

COSTS. 

L  When  payable  by  and  ioger^ 

sons  in  general. 
II.  When  payable  by  andto  par^ 
tkular  persons. 
III.  Of  staying  proceedings  HU 
costs  paulor  Hcurity  gsven.. 

I.  See  Venue, i.  Arbitration. 

1.  If,  in  an  action  of  assault  and  bat- 
tery, the  Defendant  justify  the  as- 
sault and  plead  not  ^ilty  to  the 
battery,  and,  at  the  trial,  a  verdiqt 
be  found  in  his  favour  UDon  the 
justification,  and  for  the  Flaintiff, 
with  a  Airtbing  damages,  upon 
the  issue  of  not  guilty,  the  Plaintiff 
unless  the  Judge  certify,  will  not 
be  entitled  to  more  costs  than 
diunages.  Brenan  and  Wife  v. 
Redmond.  l6 

2.  If  the  Plaintiff  has  incurred  the 
costs  of  instructing  counsel  to 
move  for  an  attachment  before  the 
Defendant  gives  notice  of  his  sur- 
render, though  he  surrenders  be- 
fore the  attachment  is  actually 
obtained,  the  Court  will  order  the 
costs  of  those  instructions  to  be 
paid  by  the  Defendant  upon  get- 
ting atside  the  attachfnent.  The 
King  V.  The  Stieriff  of  Middlesex, 
in  trxvin  v.  Hogg.  56 

3.  An  application  for  costs,  upder 
the  43  Geo.  3.  c.  46.  cannot  be 
supported  by  a  reference  tot}i«^ 

Tt  4 
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notes  of  the  Judge  before  whom 
the  cause  was  tried.  Fountain  v. 
V.  Young.  60 

4.  An  affidavit  made  to  support  such 
an  application,  must  shew  there 
was  no  reasonable  or  probable 
cause  for  the  arrest.  Fountain^ 
AdmimUrator  of  Crump,  v. 
Young.  ib. 

5.  If  one  count  state  an  assault  on  a 
man,  and  an  assault  on  the  horse 
which  he  is  riding,  and  the  jury 
give  a  verdict  with  general  dam- 
ages under  40«.,  the  Plaintiff  shall 
bsve  no  more  costs  than  damages. 
Bannister  v.  Fisher.  357 

6.  Where  a  statute  prohibits  an  act, 
and  gives  damages  for  the  viola- 
tion, with  costs  of  suit,  it  does  not 
take  away  the  Judge's  power  to 
certify,  under  43  Eliz.  c.  6.  that 
the  costs  are  less  than  40s.  Wil- 
Hams  V.  Mill^n  400 

7«  If  there  be  a  probable  cafise  of 
action,  however  oppressive  or  cor- 
rupt the  motives  of  bringing  the 
action  ipay  be,  the  Court  cannot 
give  the  Defendant  costs  under  43 
Geo.  S.C.46.S.  3.  Whitby  v,  5ea- 
man,  E.T.  49.  G.  3. 

8.  If  bail  have  been  opposed  and  re- 
jected, the  Court  will  not  permit 
othe^  hfijl  to  justify  till  the  costs  of 
the  former  oppositions  are  paid, 
JRex  If.  Sheriff^  of  Middlesex.  67. 
— Mitchell  v.  Claridge.       58.  w. 

II.  See  Practice,  VIII.  1.  IV.  5. 

If  money  when  recovered  would  be 
assets,  the  executor  suing  is  not 
liable  to  costs.  J^hompsmy.  Stent. 

322 

111. 

1.  Security  for  costs  is  not  required 
of  an  English  subject^  though 


abrpad.  Tullock  v.  Crowley.  19 
2.  If  an  action  be  brought  without 
the  knowledge  of  tl:^  Plaintiff, 
who  is  out  of  the  realm,  the  Court 
will  require  security  for  the  costs 
to  be  given  on  the  part  of  the 
Plaintiff.  BaU  v.  Adrian.         64 

COVEN  ANT* 

1.  A  covenant,  by  a  tenant,  to 
yield  up  in  'repair  at  the  expira- 
tion of  his  lease,  all  buildm^s, 
which  should  be  erected  dunng 
the  term,  upon  the  demised  pre- 
mises, includes  buildings  erected 
and  used,  by  the  tenant,  for  the 
purpose  of  trade  and  manufacture, 
if  such  buildings  be  let  into  the 
soil,  or  otherwise  fixed  to  the  free- 
hold, but  not  where  they  merdy 
rest  upon  blocks  or  pattens.  Nay- 
lor  and  Another,  Executors  of 
Samuel  Naylor,  v.  Collinge.    19 

2.  A  restrictive  covenant  in  an  inden- 
ture, with  alternative  liquidated 
damages,  is  equivalent  to  a  grant. 
AttersoUv.  Stevens.  183 

3.  Proviso  that  an  annuity  should 
cease  if  a  lady  should  associate, 
continue  to  keep  company  with, 
or  cohabit  or  criminally  corres- 
pond with  J.  F.  All  inter- 
course whatever,  though  the 
most  innocent,  is  within  the  terms 
of  the  deed.  Lord  Dormer  v. 
Knight.  417 

COVERTURE. 

See  Privilege,  2,  3. 

COUNTY. 

See  Recovery,  8.    Venue. 

COUNTY  PALATINE. 

See  Vbnue. 
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COURTS. 
1«  A  niaiiftlaughter  comiDitted  in 
China  by  an  alien  enemy»  who  had 
been  a  prisoner  of  war,  and  was 
then  acting  as  a  mariner  on  board 
an  English  merchant  ship,  on  an 
Engiishmanf  cannot  be  tried  here 
under  a  commission  issued  in  pur- 
suance of  the  statutes  33  Hen,  8. 
c.  £3.  and  43  Geo.  3.  c.  1 13.  s.  6. 
The  King  v.  Antonio  Depardo. 

26 

2.  The  46  Geo.3.  c.  87.  (the  Court 
of  Requests  act  for  the  borough 
of  Southwark)  «.  12.  contains  an 
exception  of  any  debt  for  any  sum, 
being  the  balance  of  an  account 
on  demand  originally  exceeding 
5L  A  debt,  originally  above  51. 
but  reduced,  by  a  partial  pay- 
menty  below  that  sum,  is  within 
the  exception.  Fountain  v.Young- 

60 

3.  An  action  upon  the  case  for  neg- 
ligence in  driving  the  Plaintiff's 
carriage  contrary  to  an  implied 
assumpsit,  is  not  a  demand  com* 
ing  within  the  jurisdiction  of  the 
Southwark  Court  of  Conscience. 
LazDson  v.  Moggridge.  396 

CROSS  REMAINDERS. 
See  Devise,  II.  2. 


D 

DAMAGE,  TEMPORAL, 
See  Defamation. 

DAMAGES,  MEASURE  OP. 
See  Action  on  the  Case. 


1.  J.  T.  demised  land  to  the  Plain- 
tiff at  an  annual  rent  for  21  years, 
with  liberty  to  dig  half  an  acre  of 
brick  earth  annually :  the  lessee 
covenanted  that  he  would  not  dig 
more,  or  if  be  did,  that  be  would 
pay  an  increased  rent  of  375/. 
per  half  acre,  being  after  the  same 
rate  that  the  whole  brick  earth  wa% 
sold  for.  A  stranger  dug  and 
took  away  brick  ear£ :  the  leasee 
recovered  against  him  the  full 
value  of  it.  It  was  held  that  he. 
was  entitled  to  retain  the  whole 
damages.     Attersoll  v.  StiveHi^ 

183 

2.  Upon  the  breach  of  the  warranty 
of  a  horse,  if  the  horse  is  reluraedy 
the  measure  of  damages  is  the 
price  paid  for  him.  666 

3.  If  the  horse  is  not  returned,  the 
measure  of  damages  is  the  difier« 
ence  between  his  real  value  and 

I      the  price  given.  ib. 

4.  If  the  horse  b  not  tendered  to  the 
Defendant,  the  Plaintiff  can  re« 
cover  no  damages  for  the  expence 
of  his  keep.  Caswell  v.  Coare.  j6. 

DAMAGES,  SPECIAL. 
See  Defamation,  1. 

DAMAGE  FEASANT. 
See  Distress. 

DECEIT. 

See  Action  on  the  Case,  1,2, 

DECLARATION.    - 
See  Practice,  III.  5. 

DEED. 

1.  Abuttal  in  its  strict  sense  includes 
the  idea  of  contiguity.  4UD 
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4.  Abuttals  are  not  in  general  to  be 
construed  strictly.  ib. 

3.  But  if  tbe  description  of  abuttals 
be  such,  that,  if  correct,  it  might 
increase  the  value  of  the  premises^ 
and  induce  the  purchaser  to  take 
the  land  on  that  account,  the  deed 
18  not  merely  evidence  that  the 
land  abuts  according  to  the  de- 
acription,  which  roigUtbe  answer- 
ed by  contrary  evidence,  but  it 
ahall  amount  to  a  grant  that  the 
land  abuts  as  it  is  described, 

lb. 

4*  Jl.  granted  to  B.  land  of  unequal 
width,  described  as  abutting  on  a 
road  on  his  own  soil.  It  abutted 
in  the  broadest  part  on  the  road, 
but  in  the  narrowest  part  a  nar- 
row strip  of  thj^  grantor's  land  in- 
tervened betMi^een  the  road  and 
the  premises  granted.  Held  that 
the  grantor  and  those  claiming 
from  him  were  condluded  from 
preventing  die  srantee  to  come 
out  into  me' road  over  this  slip  of 
land.  Roberts  v.  Karr.  ib. 

DEFAMATION. 
See  Pleading,  IV.  I,  2. 

If  in  consequence  of  words  spoken 
the  Plaintiff  is  deprived  of  sub- 
stantial benefit  arising  from  the 
the  hospitality  of  friends,  this  is 
a  sufficient  temporal  damage 
whereon  to  maintain  an  action. 
Moore,  Cent.  v.  Meagher.     39 

DEMAND,  WTHERE  NECES- 
SARY. 

See  Assumpsit,  2,  3. 

DEMURRAGE. 
If  a  ship  being  freighted  on  a  single 
voyage  outwards^  be  prevented  by 


default  of  the  consignees  or  res- 
traint of  princes  from  delivering 
the  whole  cargo,  and  briags  part 
back,  the  master  will  be  entitled 
to  demnm^  from  the  time  of 
her  arrival  at  the  port  of  loading 
and  notice,  till  the  owner  receives 
the  cargo,  or  the  master  has  had 
time  to  discharge  it,  if  abandoned 
by  die  owner.    ChrMt  v.  Rowe. 
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DEPOSITED  INSTRUMENT, 

RIGHT  TO  SUE  ON. 

See  Practice,  VII.  1 

DEVISE. 

I.  By  what  words  lands^  ^e.  shall 
pass. 
II.  What  estate. 

I. 
1.  A  general  residuary  clause  will 
carr^  estate  not  in  the  contem* 
plation  of  the  testator,  unless  tbe 
will  contains  special  indications 
of  a  contrary  intention.  Mar" 
gan,  on  the  demise  of  Surman  v. 
Surman.  289 

II. 

1.  An  executory  devise  over,  con- 
tingent in  case  J.  B.  shall  die 
and  not  attain  the  age  of  21,  or 
having  no  issue,  is  defeated  either 
by  J.  B.  attaining  21,  or  by  his 
having  issue.  Eastman  v.  Baker. 

174 

2.  Wherever  it  appears  to  be  the  in- 
tention of  a  testator  that  the  whole 
of  his  estate  shall  go  over  toge- 
ther, upon  the  failure  of  issue  of 
more  than  two  tenants  in  com- 
mon, cross  remainders  shall  be 
implied  between  them  in  tbe  mean 
time,  in  order  to  effectuate  that 
intent.  Doe,  dem*  Georges,  v. 
Webb.  234 
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3.  Under  a  devise  of  freehold  pro* 
perty  to  the  relatiom  on  my  side, 
all  those  shall  take  who  would  be 
entitled  to  personal  estate  under 
the  sutute  of  distributions.    263 

4.  As  well  iu  the  maternal,  as  in  the 
paternal  line.  ib, 

b.  And  the  devise  speaks  at  the  time 
ot  the  testator's  death,  not  at  the 
time  of  framing  the  devise.      ib. 

6.  Therefore  one  who  was  related 
iu  equal  degree  at  the  time  of 
making  the  will,  having  died  be- 
fore the  testator,  leaving  a  son,  the 
son  was  held  not  entitled  to  a 
share,  as  a  relation.  Doe  dem. 
Th wattes  v.  Over.  ib. 

7.  Devise  to  ji.  fbr  life,  remainder 
to  testator's  children  as  B.  shall 
appoint.  The  fee  simple  becomes 
vested  on  the  testator's  death  in 
all  his  children  then  living,  sub- 
ject to  be  devested  by  the  ap- 
pointment. Morgan  dem.  Sur- 
man  v.  Surman.  289 

8.  Whether  a  right  of  entry  be  de- 
visable. Dub.  per  Mansfield  C. 
J.  Goodright  v.  Forrester,  378. 
ContrabjfB.  H.  S.  C.  K  East,o52. 
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DISSEISIN,  ACTUAL. 
See  Fine,  4. 

DISSEISIN,  AT  ELECTION. 

See  GooDRiGHT  v.  Forester, 
passim.  578. 

DISTRESS. 

See  Fences,  1, 2, 3, 4,  Repxetin. 

1.  No  action  lies  against  one  who 
.    distrains  cattledami^  feasau  t ,  for 
impounding  then,  instead  of  ac- 
cepting a  compensation  for  the 
damages  tendered  before  thecattle 


were  impounded.     Anscomb.  v. 
Shore.  86 1 

DISTRINGAS. 
See  Practice,  I.  4.5.0. 

DOMICILE. 

See  Courts,  1. 

DOWER. 

1.  Dower  is  due  of  mines  wrooghl 
during  the  coverture.  ^M 

2.  Whether  by  the  husband,  or  by 
lessees  for  years,  whether  pajfiiy; 
pecuniary  rents,  or  r^nts  iu  kmd. 

t*. 

3.  And  whether  the  mines  are  mi* 
der  the  husband's  oMm  land.    ib. 

4.  Or  have  been  absolutely  granted 
to  him  to  take  the  whole  stratum 
in  the  land  of  others.  Stoughton 
V.  Leigh.      ^  ib. 

5.  But  dower  is  not  due  of  mines, 
or  strata,  unopened,  whethjer  on* 
der  the  husband's  soil.  ib 

Or  under  the  soil  of  others* 
Stoughton  V.  Leigh.  ib. 

Note,  Upon  this  point  it  was 
not  urged  by  the  counsel  for  tlie 
dowress,  that  there  is  no  possible 
enjoyment  or  pernancy  of  profit 
of  mineral  strata,  granted  m  the 
land  of  another,  but  by  working 
them.  In  a  grove  of  oaks,  there 
is  the  herbage  and  pannage,  and 
the  timber  is  only  an  incident  to 
the  inheritance,  though  perhaps 
it  may  be  the  most  valuable  part 
of  it :  but  the  working  of  the  strata 
is  the  only  enjoyment  of  tbeu^ 
Ideo  quare  de  hoc. 

6.  If  land  assigned  for  dower  con« 
tain  an  open  mine,  tenant  in  dower 
may  work  it  for  her  own  benefit. 

7*  Dower  may  be  assigned  of  mines^ 
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either    collectively    with    other 
landsy  ^  ib. 

8.  Or  separately  of  themselves,   ib, 

9.  It  shall  be  assigned  by  metes  aod 
bounds,  if  practicable :  otherwise, 
either  by,  ib. 

10.  A  proportion  of  the  profits,  or, 

ib. 

11.  Separate  alternate  enjoyment  of 
the  whole  for  short  proportionate 
periods.  ib. 

12.  If  the  heir,  being  of  full  age, 
assign  Excessive  dower,  he  has  no 
riiiiedv  at  law.  ib. 

13.  If  the  sheriff  assign  excessive 
dower,  the  heir  may  have  a  scire 
facias  to  obtain  an  assignment  de 
novo.    Or  if  ib. 

It.  The  heir  under  age  assign  ex- 
cessive dower,  he  may  have  relief 
by  writ  of  admeasurement  of 
dower.  Stougkton  v.  Leigh,  ib. 

DURHAM  ACT. 
See  Elections,  1. 


'  EAST  INDIA  COMPANY. 
$ee Insurance  II.  1.2.3. 4.  III. 6' 

EJECTMENT. 

See  Notice  to  quit,  l.    Prac- 
,  TICB,  V.  S,  4.  VII.  2. 

ELECTION,  WHOSE  IT 
SHALL  BE. 

See  Disseisin  AT  Election.  Ar- 
bitration, 6. 

ELECTIONS. 

1.  The  offence  prohibited  by  the 
DurhamviCU3.G.3.c.  15.  s.  I., 


is  the  voting  as  a  freeman,  not 
having  been  12  months  admitted, 
and  not  having  any  other  right  of 
voting  than  that  which  the  cha^ 
racter  of  a  freeman  confers.  And 
the  offence  must  be  so  averred  in 
the  declaration.  Daman  v.  Mar- 
ret.  ^  Page  128 
2.  If,  at  a  coanty  court  held  for  the 
election  of  knights  of  the  shire,  a 
freeholder  interrupt  the  proceed- 
ings, by  making  a  great  noise  and 
disturbance,  the  sheriff  may  order 
him  to  be  taken  into  custody,  and 
carried  before  a  justice  of  the 
peace.  It  is  sufficient,  in  a  plea 
of  justification  to  an  action  for  an 
assault  and  false  imprisonment, 
brought  against  the  sheriff  under 
the  above  circumstances,  to  state, 
'^  that  the  Plaintiff  made  a  great 
noise  and  disturbapce  at  the  elecd- 
on,  and  then  and  diere  obstructed 
and  molested  the  Defendant  in 
the  execution  of  his  duty,"  with- 
out stating  that  he  thereby  ob- 
structed and  molested  him.  Spils- 
bury  V.  Micklethwaite.  146 

ENCROACHMENT. 

1.  A  lesse  for  lives  cannot  acquire  a 
fee  by  encroachment  upon  the 
waste  adjoining  the  land  demised, 
though  accompained  by  30  years 
uninterrupted  possession.  But  it 
shall  be  intended  that  he  incloses 
the  waste  in  right  of  the  demised 
premises,  for  the  benefit  of  the 
lessor  after  the  term  expired. 

2.  More  especially  if  his  lessor  be 
seised  in  fee  of  the  waste.  Bryan 
v.  Winwood.  £08 

But  see  Doe  ex  dem.  Colclough 
V.  Johnson^  1  Esp.  460.,  where 
Lord  Kenyon  C.  J.  is  said>  to 
have  revolted  at  the  idea  that  a 
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Jtenant  could  ni^ke  his  landlord  a 
trespasser  by  implication.  But  it 
did  not  appear  that  the  landlord  in 
that  case  was  seised  of  the  waste. 

ENEMY. 
&e  Alien  Enemy. 

ERROR. 
See  Bail  V. 

ERROR,  WRIT  OF. 
See  Bail  V. 

ESQUIRE^ 
See  Qualification. 

ESTATE. 

See   Licence.      Property    in 
Freehold. 


ESTOPPEL. 


210 


EVIDENCE. 

I.  O^ihe  competency  of  witnesses. 
H    0/  the  evidence  of  particular 
facts  or  averments.    See  Way, 
1,2,3,4,5.  Usage,  1.  Bank* 
RUPT,  I.   1,  4,  i. 
III.  Of  Stamps.    See  Stamps. 
1. 

1.  An  admission  made  by  one  of  two 
pai  tner8,af ter  the  dissolution  of  the 
partnership,  is  competent  evidence 
to  charge  the  other  partner.  Wood, 
assignee  o/Hussey,  v.  Braddick. 

104 

S.  So  the  answer  in  Chancery  of  one 
partner,  pat  in  after  the  dissolution 
of  partnership,  is  evidence  against 
the  other  partner.  Petherick  v. 
Turner.  i05 

?.  Upon  an  issue  between  J.  and  jB.' 
whether  C.  died  possessed  of  cer- 


tain property,  evidence  may  be 
given  of  declarations  made  by  C. 
that  she  had  assigned  the  property 
to  A,  Ivat  V.  tinch.  141 

4.  Acts  exercised  in  assertion  of  right 
upon  one  part  of  a  waste,  are  ad- 
missible in  evidence  asainst  occu- 
piers of  another  part  6f  the  same 
waste.  Bryan  dem.  Child  v.  IVin- 
wood.  208 

5.  If  a  commoner  prescribe  in  right 
of  a  particular  messuage,  to  have 
done  by  the  Defendant  for  his 
benefit,  a  certain  act  which  is 
a  beneficial  to  all  the  commoners, 
another  commoner,  who  claims  by 
a  similar  prescription  in  right  of 
another  tenement,  and  not  by  cus- 
tom, is  not  a  competent  witness  Co 
prove,  the  diarge.  Anscomb  v. 
Shore.  .  261 

6.  If  a  Plaintiff  and  a  Defendant  are 
both  willing  that  the  Plaintiff  shall 
give  evidence  in  the  cause,  he  is  aa 
admissible  witness  on  his  oath.  S78 

7.  Although  he  comes  to  defeat  the 
claim  of  another  Plaintiff  suing 
jointly  with  himself.    Norden  v. 

fVilliamson  and  TwUrilL         -ib. 

8.  If  one  party  to  a  civil  suit  be  oon- 
vicled  of  penury  upon  the  testi- 
mony of  another,  the  witness  can- 
not in  any  manner  avail  himself  of 
that  conviction  in  the  same  suit*. 

520 

9.  Nor  in  another  suit  for  the  same 
cause.  Semble,  Burdony.  Brown- 
ing. dSO 

II. 

1 .  Parole*evidence  of  what  passed  at 
the  time  of  effecting  a  pohcy  is  not 
admissible  to  restrain  the  effect  of 
the  policy.  Weston  v.  Ernes.   115 

2.  If  a  bill  given  in  discharge  of  a 
debt  b  inadmissible  by  beiiig  on 
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sn  ioiproper  stamp,  the  Plabtiff 
may  prove  bis  original  debt.  J3ro»;i 
V.  rVatts.  353 

:)«  Offers  mack  by  the  Plaintiff's  at- 
torney in  the  hearing  of  a  third 
person  to  do  an  act  relative  to  the 
I)efendantj  which  la^within  the 
scope  of  bb  authority,  are  not  ad- 
missible evidence  to  affect  the 
Plaintiff  with  such  offer.        398 

4.  Otherwise,  if  the  offers  had  been 
made  to  the  Defendant.  Wihon  v. 
Turner.  ib. 

6.  Payment  of  money  into  court  to 
the  amount  of  a  partial  loss  upon 
a  valued  policy,  is  not  an  admissi- 
on of  a  total  loss.  Sucker  v. 
Pabigrave.  419 

IIL   Sfe  Stamps. 

IV. 

].  If  upon  fair,  serious,  diligent  in- 
qdiry,  without  evasion,  an  attest- 
ing witness  is  not  to  be  found, 
evidence  of  his  hand-writing  is 
admissible  to  prove  the  attesta- 
tion. .      364 

fi.  If  on  inquiiy  for  an  attesting  wit- 
ness it  appears  that  he  has  ab- 
sconded to  avoid  his  creditors,  the 
aeoondary  evidence  is  admissible. 

ib. 

5.  Semb.  That  circumstances  cor- 
roborative of  the  genuineness  of 
the  transaction,  may  render  a 
slighter  search  sufficient,  than 
would  be  required  under  circimi* 
stances  of  suspicion. 

364 
4.  Evidence  that  the  attesting  witness 
to  an  intermediate  assignment  of  a 
lease  had  absconded  from  his  credi- 
tors, was  held  sufficient  to  let  in 
proof  of  his  hand-writing,  the  pos- 
session having  accompanied  the 


subsequent  assignment,  and  no 
slur  being  cast  on  the  title.  Crosby 
V.  Percy.  ib. 

5.  If  an  attesting  witness  has  set  out 
to  leave  die  kingdom,  his  absence 
is  sufficiently  accounted  for,  al- 
though in  fact  his  vessel  may  un- 
expectedly have  been  beaten  back 
into  an  English  port  by  contrary 
winds,  just  at  the  time  of  the  trial. 
Ward  V.  Wells.  461 

6.  If  two  parts  of  an  instrument  are 
prepared,  but  one  only  is  stamped, 
the  party  having  the  custody  of  die 
unstamped  part  may  give  secon- 
dary evidence  of  the  contents  of  the 
agreement,  if  the  other  party  re- 
fuse, on  notice,  to  produce  the 
stamped  part.  Garnom  v.  Swijl. 

607 

EXCHANGE. 
See  Bill  of  Exchange. 

EXECUTION. 
See  Practice,  VI. 

EXECUTOR  AND  ADMINIS. 

TRATOR. 
See  Pleader,  I.  1, 2.  Costs,  II. 

EXECUTORY  DEVISE. 

See  Devise. 

EXTINGUISHMENT. 
<See  Appurtenant,  1.  Set-off, 

F 
FACTOR. 

See  Assumpsit,  d. 

FALSE  CHARACTER. 
See  Action  on  the  Casb. 
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FELONY. 

See  Bankrupt.  Stamps. 
Courts,  1. 

FEME  COVERT. 
See  Privilege,  2. 

FENCES. 

1 .  If  two  persons  ftre  possessed  of 
adjoining  closes^  neitber  being  un- 
der any  obligation  to  fence,  each 
must  take  care  that  his  cattle  do 
not  enter  the  land  of  the  other. 
Page  529 

ft.  But  if  two  persons  have  the  con- 
current possession  of  land  for  the 
purpose  that  each  may  take  profits 
of  a  special  nature,  and  distinct 
from,  but  not  inconsistent  with, 
the  right  of  the  other,  whether 
either  one  is  bound  to  guard 
against  casual  damage,  which 
during,  and  by  the  fair  enjoyment 
of  his  right,  may  happen  to  the 
other,  quccre.  Semb.  ace.  per 
Lawrence  J.  contr.  per  Mansfield 
Q.3.  and  Chambre  J.  ib. 

5.  But  clearly  the  one  cannot  dis- 
train the  cattle  of  the  other 
damage  feasant.  Per  Cur.        ib. 

4.  A.  having  the  exclusive  right  to 
dig  stone  m  a  certain  close,  avow- 
ed distraining  the  cattle  of  JB.,  who 
had  the  exclusive  right  of  pasture 
there,  as  damage  feasant,  for  hav- 
ing broken  the  stones  ;  B.  plead- 
ed that  there  was  no  fence  to  keep 
them  off,  nor  did  A.  otherwise 
guard  or  protect  the  stones.  A. 
replied  that  he  was  not  bound  to 
fence;  and  on  demurrer  the  repli- 
cation was  held  bad,  Churchiilv. 
Erani:  62§ 


FINE. 

1.  The  Court  will  not  interfere  to 
authenticate  a  fine  levied  by  a  mar- 
ried woman  in  the  absence  of  her 
husband,  though  he  has  become 
a  bankrupt,  and  omitted  to  surren- 
der himself,  and  is  gone  beyond 
seas.    Ex  parte  Abney.  37 

2.  The  notarial  certificate  required 
in  the  case  of  a  fine  acknowledged 
in  a  foreign  country,  must  be  un- 
der seal;  a  defect  in  this  particular 
cannot  be  supplied  by  proof  of 
the  band-writingof  the  cognizors. 
Cruttenden  v.  BourbelL  144 

3.  The  Court  will  not  permit  a  fine 
to  be  levied  in  which  it  appears 
that  the  conusor  is  an  alien  enemy. 
Cruttenden  v  BourbetL  ib* 

4.  Whether  a  fine  levied  by  tenant 
for  life,  works  an  actual  disseisin 
of  the  remainder  man,  or  only  a 
disseisin  at  election  ?  Goodright  v. 
Forreiter.        ^  578 

5.  If  a  fine  be  levied  by  a  tenant  for 
'life  which  turns  the  estate  of  die 
reversioner  to  a  right  of  entry,  and 
the  reversioner  devises  it  without 
entering  ;  if  the  devise  be  of  any 
effect,  the  devisee  must  enter  with- 
in  the  same  time,  within  which  the 
devisor,  if  living,  or  hist  heir,  must 
have  entered.  Goodright,  ex  dent* 
Burton,  v.  Forrester,  ib. 

6.  ^.tenant  for  life,  wifdi  remainder 
to  his  own  executors  for  40  ^ears, 
with  the  reversion  to  B.  m  fee, 
levies  a  fine  with  proclamations. 
After  the  tine,  B.  without  enter- 
ing, devises  to  C.  for  life,  with  re* 
mainder  to  D.  in  ^tail,  and  dies, 
living  A.    A.  dies.  C.  does  not 

•  enter  within  5  years  after  the  ex* 
piration  of  the  term  of  40  years. 
Held  that  Z>.  is  barred,  and  can- 
not enter  within  5  years  after  the 
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death  of  C.    Goodrighl^  ex  dem. 

Burton,  v  Forrester.     Page  578 

1^.  ItHv^tr  admitted  that  there  were 

Ihree  periods  of  entry.  First  up- 

''^*  on  the  fine  levied,  for  the  forfei- 

"  'tftlW;    Secondly,  upon  the  espi- 

-''  lirfldn  of  the  estate  for  life.  Third- 

Iy«  upon  the  efRuxion  of  the  term 

for  years.  Goodright^.  Forester. 

ib. 
8.  He  who  will  take  benefit  of  the 
second  saving  id  the  stat.  4  H.7. 
musty  1.  Be  other  than  a  party  or 
privy  to  the  fine.  2.  The  right 
must  first  come  to  him.  3.  It 
must  first  come  after  the  fine  and 
proclamations.  4.  It  must  come 
by  matter  before  the  fine.  Good- 
right  Vi  Forester.  ib. 

FISHERY. 
See  Whalb. 

FIXTURES; 

SeeCoYENANT,  1. 

FLAG  OFFICER. 
See  Paize  Monet. 

FORFEITURE. 
See  FiNB|  7. 

FilAUDS,  STATUTE  OF. 
See  GbqDS  sold  and  deliypr- 

FRAUDULENT  CONVEY. 
ANCES. 

]«  A  bill  of  sale  of  goods  made  for 
.  a  valuable  consideration^  unac-, 
"  compinied  with  the  possession,  is 
*  valid  as  against  the  vendor.  Page 


2.  And  as  against  a  creditor,  vritb 
whose  knowledge  and  assent  it 
was  given.  Steel  v.  Brown  atid 
Parry.  ib. 

FREIGHT. 

) .  If  a  ship  freighted  to  ff.  under  a 
charter-partyi  is  prevented  by  re- 
straints of  princes  from  arriving^ 
and  the  consignees  direct  the  mas- 
ter to  deliver  the  cargo  at  G.,  and 
accept  it  there,  he  may  maintain 
assnmpsit  upon  an  implied  con- 
tract to  pay  freight  pro  rati 
itineris.  3(X) 

2.  And  if  the  master  be  prevented 
by  the  default  of  the  consignees 
or  restraints  of  princes  from  de- 
livering the  whole  cargo  there,  he 
shall  be  entitled  to  freight  pro 
rati  for  the  part  delivered.        ib* 

3.  If  a  ship  be  freighted  on  a  single 
voyage  outwards,  and  be  prevent- 
ed from  delivering  her  cirgo,  seia- 
ble  that  she  shall  be  entitled  to 
receive  frdm  the  owner  of  the  car- 
go freight  for  bringing  it  back.  ib. 

4.  And  semlle,  that  the  master 
would  not  be  entitledi  upon  losing 
the  delivery,  to  cast  away  the  resi- 
due of  the  cargo.  ib. 

5.  If  the  master  signs  a  bill  of  lad- 
ing, expressing  tnat  upon  the  de- 
livery of  the  cargo  freight  ia  to  be 
paid  by  the  consignees,  he  does 
not  thereby  renounce  hb  claim  for 
freight  against  the  consignor,   ib. 

6.  Semble,  that  the  master^  right  to 
exact  payment  of  any  part  of  the 
freight  from  the  consignee,  does 
not  arise  till  the  delivery  u  com- 
pleted^ or  determined.  t6. 

^      G 
GAME. 

See  QuALIFlCATiON^  l.^ 
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GOODS    SOLD    AND    DE- 
LIVERED. 

See  Sunday,  1. 

1.  If  a  man  bargains  for  the  pur- 
chase of  goods,  and  desires  the 
Tendor  to  keep  them  in  his  posses- 
sion for  an  especial  purpose  for  the 
vendee,  and  the  vendor  accepts 
the  order,  this  is  a  sufficient  de- 
livery of  the  goods  within  the 
statute  of  frauds.  Pog^  ^8 

£•  It  is  no  objection  to  a  construc- 
tive delivery  of  goods,  that  it  is 
made  by  words,  parcel  of  the  pa- 
rol contract  of  sale,  Elmore  v. 
Stone.  458 

GRANT. 

See  CoTBNANT,  2.  Appurte- 
M ANT,  1.   Common. 

GREAT  SEAL. 

1.  The  great  seal  of  Greai  Britain 
has  been  destroyed,  and  a  new 
great  seal  of  the  united  kingdom 
of  Great  Britain  and  Trelanais  in 
use,  since  the  union  with  Ireland^ 
to  seal  such  matters  as  before  bsu- 
ed  under  the  great  seal  of  Great 
Britain.  71 

12.  Where  a  statute  made  before  that 
union,  directs  an  intrument  to 
issue  under  the  great  seal  of  Great 
Britain f  it  ndw  properly  issues 
under  the  great  seal  of  the  united 
kingdom.  ib. 

3.  And  if  it  be  alleged  in  pleading 
that  an  instrument  issued  under 
the  great  seal  of  Great  Britain^ 
and  evidence  be  given  of  an  in- 
strument issuing  under  the  great 
seal  of  the  united  kingdom,  this 
is  no  variance.    Rex  v.  Bullock, 

ib. 
Vol.  I.  \ 


GUARANTY. 
If  a  person  discounts  a  bill  fcr  the 
drawer  upon  the  terms  that  he  shall 
receive  o  per  cenU  discount^  and 
an  additional  sum  for  guaranteeing 
the  payment  of  the  bill  by  the  ac- 
ceptor, he  having  no  doubt  of  thf 
acceptor's  solvency, '^  this  is  an 
usurious  contract.  '  Lee  q.  t.  v. 
Cass.  ^11 


H 

HERIOT. 
See  Evidence,  I.  2. 

HUSBAND  AND  WIFE. 
See  BAR'Ujr  and  Feme. 


ILLEGAL  CONTRACT. 

See  Money  had  an  d  received,!* 

ILLEGAL  TRADE. 
See  Licence,!.  Insubancb,I.2, 

3,4- 

INCLOSURE  ACT. 

An  inclosure  act  gave  power  to  the 
commissioners  to  aw'ard  in  what 
townships  the  allotmenU  should 
be  assessed  to  the  rates  and  taxes. 
Tliey^  awarded  that  certam  allot- 
ments which  before  were  Within 
the  district  of  H.  were  within  the 

'  tpwnship  of  C.  Held  that  they 
did  not  thereby  become  rateable 
in  C.  Fenton  v.  Boyle  and 

Others.  334 

INDEBITATUS  ASSUMPSIT. 

See  Assumpsit,  l. 
U« 
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INQUIRY^  WRIT  OF. 
$e6  Writ  op  Inqi;iry. 

INSOLVENT. 

£e«  PRACTICE,  iX  21. 

INSURANCE. 

1 . '  Of  the  validity  of  the  insurance. 
il.  Of  the  effects  of  a  valid  insur- 
ance. 
HI.  Of  the  acts  of  the  insured.    ' 

I.  See  Licence,' 1,2.  Money  HAD 

AND  RECEIVED,  1.    STAMPS,  2. 

1.  Semb.  that  if  an  underwriter 
transfer  by  parol  to  another,  at  « 
higher  premium,  his  subscription 
to  a  policy,  it  is  not  such  a  re-as- 
surance as  is  prohibited  by  stat. 
19  Geo.  t.  c.  37*  s.  4.  Delver, 
Assignee  of  Bunny  v.  Barnes.  48 

2.  Commissioners  were  authorized, 
by  a  commission  granted  in  pur- 
suance of  a  statute,  to  take  into 
their  possession  ships  and  goods 
belonging  to  subjects  of  tlie  Cnited 
Provinces,  which  had  been  or 
might  be  detained  in  or  brought 
into  the  ports  of  this  kingdom, 
and  to  manage,  sell,  and  dispose 
of  the  same  to  the  best  advantage, 
according  to  such  instructions  as 
they  should  receive  from  the  king 

'  in  council ;  before  any  declara* 
lion  of  war  against  the  United 
JProvinces,  one  of  his  majesty's 
ships  took  several  Dutch  East 
Jndiamenj  aiKl  carried  them  into 
Si.  Helena*  The  commissioners, 
M'ith  ibe  assent  of  the  Lords  of 
the  Treasury,  insured  them  at  and 

f  from  St.  Helena  to  London. 
.  !  War  was  soon  after  declared  a^ 


gainst  the  United  Prowiees^  and 
the  ships  were  finally  condemned 
as  prize  to  his  majesty,  **  as  hav- 
''  ing  belonged,  when  taken,  to 
''  subjects  of  the  Ufdied  States, 
'^  since  become  enemies."  Upon 
a  loss  happening,  the  conranis- 
aioners  declared  on  tbe  policy, 
and  averred  the  interest  to  be  in 
the  king ;  and  held  that  the  Mic- 
tion will  lay.  JLucena  v.  Craw- 
furd  and  Others.  325 

';.  All  trading  within  the  limits  of 
the  South  Sea  Compan/s  char- 
ter is  illegal^  unless  it  ia  licenced 
by  them.  227 

4.  llie  Stat.  47  G.  3.  sess.  1.  c«  2S. 
legalizes,  from  Sept.  17.  1B06, 
the  tradiiq;  to  any  places  which 
then  were,  or  should  thereafter 
be,  under  the  dominion  of  bis 
majesty.  Ssre^iot^^reswasi  taken 
by  his  majesty's  troops  in  the 
preceding  year,  and  retaken  on 
l^\h  AugwU  IHOd.  Heldtbatan 
adventure  to  Buenos  Ayres,  com- 
mencing in  the  first  week  of  Sept. 
1806,  was  illegal,  and  the  policy 
on  it  void.  ib. 

5.  Whether  European  goods  may  be 
transported  from  colony  to  cojony 
within  the  stat.  13  Car.  2.  r.  7. 
s.  Q.  quare.  Toulmin  y.  An- 
derson.  ib. 

II.  See  Set-off,  1.  Variance,  1. 

1.  A  policy  upon  a  homeward  voy- 
age  from  /ii(//a,  upon  goods  at  and 
from  a  foreign  port  of  loading, 
until  the  ship's  arrival  in  London ; 
beginning  the  adventure  upon 
tbe  said  goods  from  the  loading 
thereof  at  tbe  foreign  port  of 
loading,  and  so  shotild  continue 
upon  the  geods^  until  the  same 
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should  be  discharged ;  was  held  to 
attach  only  on  the  particular  car- 
go taken  at  the  first  port  of  load- 
ing. 463 
fl.  Though  the  insurance  was,  to  all 
or  any  ports  or  places  whatso- 
ever beyond  the  Cape  of  Good 
Ilopct  in  port,  and  at  sea,  in  all 
places,  at  all  times,  and  in  all  ser- 
vices, with  liberty  to  proceed  to, 
touch,  and  stay  at  any  port  or 
places  whatsoever  for  any  pur- 
pose whatsoever.  ib» 
3,  But  upon  an  insurance  on  an  In- 
dia voyage  out  and  home,   the 
policy  being  equally  extensive  as 
as  that  above  stated,  and  contain- 
ing the  additional  words,  aud^br- 
wards  and  backwards  at  sea^  un- 
til the  6hip*s  arrival  at  her  last 
station  of  discharge.     Though  it 
be  purposed  literally  to  be  on  the 
said  goods,,  the  Court  held   it 
must    by  necessary  implication 
apply  to'all  goods  put  ou  board 
in   the  course   of    the    voyage. 
Grant  v.  Delacour.              466 

4.  "  Forwards  and  backwards" 
means  from  port  lo  port  in  the 
course  of  the  voyage,'  not  from 
Europe  to  Aiia,  and  from  Jsia 
lo  Europe.  ib. 

5.  Upon  an  insurance  on  an  East 
India  voyage,  the  underwriters 
are  bound  to  know  the  course 
of  the  East  India  company's 
charter-parties  and  trade,  and 
that  the  ship's  destination  is  lia- 
ble to  be  cbanged  after  the  policy 
is  effected.  Grant  v.  Paxton.  ib. 

6.  If  a  ship  be  warranted  free  of  cap- 
ture or  seisure  in  port  or  ports, 
a  capture  by  an   enemy's   ship 

'while  the  vessel  insured  is  lyiijg 

in  an  open  road,  outside  of  an  liar- 

'    hour,  is  not  within  the  warranty. 

Brown  v.  Tiernejf^  5 1 7 


III.    See  Convoy. 

1 ,  It  does  not  necessarily  rhct'ease 
the  risk  on  a  policy,  to  Ci'uvey 
prisoners  of  war  in  |he  vessel  in- 
sured. Toulmin  v.  Anderson.  ^27 

2.  If  a  ship  has  liberty  to  touch  al  a 
port,  it  is  no  deviation  to  take 
in  merchandize  during  her  allow- 
ed stay  there,  if  she  does  not  by 
means  thereof  exceed  the  period 
allowed  for  her  remaining  there. 

450 
\.  If  liberty  be  given  to  touch  at  a 
port,  the  contract  not  defining  for 
what  purpose,  but  a  commuiii2:a- 
tion  having  been  made  to  the  un- 
derwriter, that  the  ship  was  to 
touch  for  a  purpose  of  trade,  it 
'shall  be  intended  as  a  liberty  to 
touch  for  that  purpose.  VrqU" 
hart  V.  Barnard.  ib. 

4.  if  the  East  India  Company  per- 
mit the  voyage  of  a  chartered 
ship  to  be  altered,  though  it  is  at 
the  request  and  partly  for  the 
benefit  of  the  assured,  the  altered 
voyage  continues  protected  by 
the  policy.  Grant  v.  Paxton.  463 

5.  Misrepresentation  must  be  of  a 
matter  collateral  to  the  contract. 

117 


INTEREST  IN  PROPERTY 
INSURED. 

See  Insurance,  1.  2. 

JOINDER  OF  ACTIONS. 
See  Pleading,  I.  ' 

JOINT  AcnoNs. 

1.  Where  bail  call  together  upon 
au  attorney,  and  employ  kim  to 
surrender  their  principal,  one  of 
them  cannot  afterwards  maintain' 
a  separate  action  against  the  at- 
Uu2 
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torney  for  neglecting  to  eiFect 
the  render  pursuant  to  his  under- 
taking. Hdlv.  Tucker  onefi^c.l 

JOINT  TENANTS. 
See  Tenants  in  common. 

JURISDICTION. 
See  Courts^  1« 


LANDLORD  AND  TENANT. 

See  Covenant,  1,2.  Damages, 
Measure  of,  I.  Practice, 
VIII.  1.  Replevin  Bond,  1. 
Replevin,  1. 

LEASE. 
Sec  Notice  to  Quit,  1.     Li- 
cence, 3. 

LIBEL. 
See  Defamation. 

LICENCE. 

See  Insurance,  L  2,  S,  4. 

\i  A  licence  from  the  king  to  I'.  B. 
to  import  in  neutrals  from  an 
enemy's  country  goods  being  the 
property  of  T.  B.j  cannot  be 
Assigned,  so  as  to  authorize  the 
importation  of  goods  the  proper- 
.ty  of  the  assignee.  tdse  v. 
T/tompson.  121 

£.  But  quare,  If  there  is  a  special 
property  remaining  in  T.  B.  as 
general  consignee  of  the  cargo, 
whether  the  licence  is  not  then 
sufficient.  Feise  v.  Thompson,  ib. 

9.  Held  that  a  general  consignee, 
having  no  valuable  interest  in  the 
goods,  has  not  a  sufficient  pro- 


perty to  bring  the  goods  within 
the  protection  of  the  licence. 
Post.  Feise  v   Thompson^  2  vol. 

4.  Whether  licence  to  take  a  profit 
apprendre  be  assignable,  quine. 
Churchill  v.  Evans.  529 

5.  If  a  foreignei  comes  here  in  time 
of  war,  and  continues  here  with- 
out disturbance,  the  king's  licence 
shall  be  intended.  37 

LIEN. 
Where  an  order  b  obtained  for  tax- 
ing an  attorney's  bill,  and  deliver- 
ing up  all  papers,  8cc.,  upon  the 
back  of  which  the  prothonotary, 
according  to  the  usual  practice, 
indorses  his  allocatur,  the  attor- 
ney is  entitled,  in  the  first  in- 
stance, to  the  possession  of  it,  for 
the  purpose  of  eiiforcingpayment 
of  his  bill.  Jlgerv.H^d.    38 

LIMITATION  OF  ACTIONS. 

See  Assumpsit,  4,  5,  6,  7. 

If  an  estate,  which,  by  a  fine  levied, 
is  turned  to  a  right  of  entry,  can 
be  devised,  the  devisee  must  en- 
ter within  the  same  time  within 
which  the  devisor  must  have  en- 
tered if  living.  Goodrightexdem. 
Burton  v.  Forrester^  678 


M 

MAJORITY. 
See  Bye-Law,  1,  2,  3,  4* 

MARKET. 
See  Pleading,  VI.  1. 

MASTERS  AND  SERVANTS 
3ee  Ship.    Assumpsit,  k 
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MEMORIAL. 
See  Annuity. 

MONEY  HAD  AND  RECEIV. 
ED. 

See  Agreement,  1.  3. 

1.  Where  one  of  two  partners  un- 
derwrites policies  of  insurance 
upon  ships,  &c.  in  his  own  name, 
but  upon  their  joint  account,  con- 
trary to  the  6G.  1.  c.  18.  s.  12., 
no  action  can  be  maintained  to 
recover  the  premiums  upon  such 
policies  fiom  the  assured.  Bran" 
ton  V.  Taddy.  6 

fi.  The  action  for  money  had  and 
received  lies  to  recover  back^mo- 
ney  which  -has  been  obtained 
through  compulsion,  under  co- 
lour of  process,  by  an  excess  of 
authority,  although  it  has  been 
paid  over.  359 

3:  To  make  it  a  defence  to  an  agent 
that  he  has  paid  over  the  money, 
it  18  necessary  that  the  money 
should  have  been  paid  to  the  a- 
gent  expressly  for  the  use  of  the 
person  to  whom  he  has  so  paid 
It  over.  ib. 

4.  A   sheriff  issued  a  warrant  on 

mesne  process    to   distrain   the 

goods  of  ^. ;  the  bailiff  levied  the 

.  debt  upon  the  goods  of  B.,  and 

Eaid  it  over.     Held  that  money 
ad  and  received  will  lie  against 
the  bailiff.  Snowdenv.  Davis,  ib. 

MURDER. 

See  Courts,  1.. 


N 

NEl^  TRIAL. 
See  Pbactick,  IV. 


1.  The  Court  will  not  wti  aside  a 
nonsuit  on  the  ground  that  tl>e 
case  ought  to  have  been  submit- 
ted to  a  jury,  unless  this  was  de- 
sired on  the  part  of  the  Plaintiff 
at  the  trial  of  the  cause.  Kin^ 
dred  v.  Bagg.  10 

2.  The  Court  will  not  set  aside  a 
verdict  on  account  of  the  admis- 
sion of  evidence  which  ought  not 
to  have  been  received,  provided 
there  be  sufficient  without  it  to 
authorize  the  finding  of  the  jury: 
Horford  v.  WiUon.  12 

3.  The  Court  will  not  grant  a  new 
trial  on  account  of  a  verdict  be- 
ing against  evidence,  where  the 
damages  to  be  recovered  would 
not  exceed  five  pounds.  Roberts 
v.  Karr.  495 

NONCLAIM. 
See  Fine.     Limitation  op  Ac* 

TiONS. 

NONSUIT. 
See  New  Trial,  1. 

NOTARY  PUBLIC. 
See  Fine,  2. 

NOTICE. 
See  Bill  of  Exchange,  1. 

NOTICE  OF  ACTION. 

One  person  acted  as  clerk  to  two 
bqdies  of  public  officers.  A  no* 
tice  of  action  required  by  the 
statute  was  given  him,  addressed 
to  him  as  clerk  to  the  one  body, 
the  cause  of  action  arising  under 
the  authority  of  the  other  body. 
Held  that  the  notice  was  insuffi* 
cient.     Bider  v.  Darreli.     383 

NOTICE  TO  QUIT. 

On  a  lettmg  of  a  house  ftom  year 
to  year,  to  quit  at  a  quarter^ 
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notice,  the  quarter  must  end  with 
a  year  of  the  tenancy.  Doe  dem. 
Pitcher  v.  Donovan.  555 

NUSANCE. 

See  Venue,  4,  5. 


O 

OFFICER. 
See  Money  had  an b  received, 

1.     PRi^CTlCE,  VI.  1. 

"1.  Claima  being  made  on  a  prize 
agent  by  several  persons  for  the 

Erize  money  due  to  one  sailor, 
e  was  permitted,  as  a  public  of- 
ficer, to  pay  the  money  into  court 
for  the  benefit  of  the  claimant, 
'who  should  prove  his  authority 
to  receive  it,  Edwards  v.  Mi- 
net  t.  166 
2.  A  sheriff  who  acts  fairly  under  a 
writ  of  execution  without  notice 
of  any  act  of  bankruptcy  com- 
mitted, is  entitled  to  the  protec- 
tion of  the  Court.  Per  Lord 
Mansfield,  Aldridge  v.  Ireland, 

275 


OR, 

Construed  as  and 
And  see  Devise^  II. 


183 


PARTICULARS,  BILL  O^. 

Sec  Practice,  3. 

PARTNERS. 
See  Evidence,  I.  I,  ^. 


PAYMENT  OF  MONEY  IN- 
TO COURT. 

See  Evidence.  II.  5. 

1.  A  Defendant  will  be  permitted  to 
pay  into  court,  to  abide  the  event 
of  the  cause,  a  sufficient  sum  to 
cover  the  debt  and  costs,  instead 
of  giving  bail.  Fowellv.  Leo.  425 

Q,  Upon  setting  aside  a  writ  of  in- 

iuiry,  the  Court  permitted  the 
)efendaut  to  pay  money  to  the 
Plaintiff  under  a  rule  of  court, 
with  costs  of  the  action  up  to 
that  time,  and  ordered  that  the 
Plaintiff's  further  proceeding- 
should  be  at  tlie  peril  of  the 
subsequent  costs.  Day  v.  Ed- 
wards.  491 

PENAL  ACTION. 

The  Court  will  not  grant  permission 
to  compound  a  penal  action  in 
which  part  of  the  penalty  goes  to 
the  king,  unless  the  consent  of 
the  crown  is  previously  signified, 
whether,  a  verdict  has  passed  for 
the  Plaintiff  or  not.  Uotmrd 
qui  tarn  v.  Soreerby.  103 

PERFORMANCE. 
See  Agreement,  1, 2. 

PERJURY. 
See  Evidence,  I.  8. 

PLEADING. 

I.  Of  the  form  of  action  and 
joinder  of  actions. 

II.  Of  the  parties  thereto. 

III.  IV hen  particular  matters  may 
he  pleaded. 

IV.  Of  certainty  in  pleading. 

y.  Of  the  manner  of  pleading 
in  ^eneraL 
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VI.  Of  title. 
VII.  Of  surplusage. 
VI 11.  fVhat  cured  by  verdict. 

I.    See  AsscTMPSiT,  1.  Bail,  V.  2. 

1 .  A  count  on  an  insimulcomputasiet 
with  the  Plaintiff  as  executor,  may 
be  joined  with  a  count  for  goods 
sold  by  the  testator.  322 

2,  The  criterion  whether  the  counts 
are  misjoined,  is,  whether  the 
money ^  if  recovered,  will  be  assets 
in  the  hand^  of  the  executor.  And 
if  it  >%ill,  the  executor,  declaring 
as  such,  is  not  liable  to  the  costs 
of  those  counts,  on  which  assets 
will  be  recovered.  Thompson  and 
Wife,  Executrix,  v.  Stent.      3C2 

3  Upon  a  contract  to  carry  and  del  iv- 
er  goods,  the  possession  of  the 

foods,  still  remaining  with   the 
)efendant,  trover  lies.    Dewelh. 
Moxon.  3yi 

4.  If  on  a  bill  being  presented  for 
acceptance,  the  payee  alters  it  as 
to  the  time  of  payment,  and  ac- 
cepts it  so  altered,  and  the  hold- 
er acquiesces  in  the  alteration, 
which  makes  it  a  good  new  bill 
between  the  parties,  the  holder 
cannot  maintain  case  against  the 
acceptor  fdr  destroying  the  bill. 
Paton  V.  Winter.  420 

5.  If  one  of  a  ship's  crew  does  a  wil- 
ful act  of  injury  to  another  ship, 
without  any  direction  from  or 
privity  of  the  master,  trespass  can- 
not be  maintained  againt  the  mas- 
ter. BoKcher  v,  Noidstrom.  568 

6.  AithoMgh  he  was  on  board  at  the 
time.  ib. 

7.  Debt  will  not  lie  on  a  bill  of  ex- 
change against  the  acceptor.  Webb 
▼.  Gcddes.  540 


8.  When  t  reversioner  may  bring 
waste  or  case.  Ste  Attersol  v* 
Stevens.  1^4 

II.    See  Joint  Actions,  1. 

III. 

Accord  and  satisfaction  made  before 
breach  of  a  covenant,  cannot  be 
pleaded  in  bar  of  an  action  on  the 
covenant.  Kayev.  Waghorne.  428 

IV.  See  Venue,  4, 5.  Pleading, 
VI.  1. 

1.  The  justification  of  a  libel  must 
state  issuable  facts,  not  general 
charges  of  misconduct.  543 

2.  A  libel  charged  an  attorney  with 
general  misconduct,  viz.  grosa 
negligence,  falsehood,  prevarica- 
tion,  and  excessive  bills  of  cost^ 
in  the  business  he  had  conducted 
for  the  Defendant.  A  plea  in 
justification  repeatiiiff  the  same 
general  charges,  without  speci- 
fying the  particular  acts  of  mis* 
conduct,  upon  demurrer  was  held  • 
insuflScient.  Holmes,  Gent,  one, 
Si'c.  V.    Catesby.  543 

3.  In  assumpist  for  use  and  occupa- 
tion, it  is  not  necessary  to  state  in 
what  parish  ihe  premises  are  si- 
tuated. 570 

4.  And  if  the  parish  is  described  by 
a  wrong  name,  it  is  immaterial.  t6. 

5.  At  least  if  it  b^  described  bj^  a 
name  generally  known,  and  which 
could  not  therefore  mislead  the 
Defendant.  Kirtiandv.  Poufin 
sett.  ibu 

V.  See  Elections,  I,  2. 

I.  If  a  plea  of  justification  consist 
of  two  facts,  each  of  which  would, 
when  separately  pleaded,  amount 
to  a  good  defence,  it  will  sufiici* 
ently  support  the  justification  if 
U  u4 
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one  of  these  fiacts  be  found  by  tbe 
jury.  Spihburtf  v.  Micklethwmie. 

J46 

8.  Where  a  plea  shall  conclude  to 

the  country  and  whereto  the  court. 

Qnare.     Charles  v.   Marsden. 

224 

3.  Difficult  questions  are  not  to  be 
pleaded  as  sham  pleas*  Charles 
and  Anotl^r  v.  Marsden  ib 

4.  If  a  person  discounts  a  bill,  and 
pays  for  it  fhe  amount  of  the  con- 
tents, deducting  only  legal  interest 
and  on  a  subsequent  day  receives 
usurious  interest  under  pretence  of 
becoming  guarantee  for  the  ac- 
ceptor, it  is  competent  to  declare 
on  the  sum  first  paid  as  the  sum 
forebome.  5 1 1 

5.  And  it  may  be  laid  as  forebome 
to  the  person  who  receives  the 
money  and  indorses  the  bill  to  him 
even  supposing  that  that  person, 
if  sued  on-the  bill,  might  recover 
over  against  the  guarantee.  Lee 
qui  tarn  v.  C(iss.  ib. 

6.  Any  act  which  is  a  detriment  to 
the  Plaintiff  is  a  sufficent  consi- 
deration for  a  promise  to  pay 
money.  523 

7.  An  averment  that  the  Defendant 
was  indebted  on  a  bill  of  exchange, 
and  that  the  Plaintiff  having  lost 
the  bill,  had  at*  his  request  given 
him  a  bond  acknowledging  pay- 
ment, and  conditioned  to  indem- 
nify him  against  the  bill,  states  a 
good  consideration  for  a  promise 
by  the  Defendant  to  pay  die  con- 
tents of  the  bill.  WUliamson  v, 
Clements.  523 

?•  If  a  declaration  against  baron  and 
feme  for  a  debt  of  the  feme  con- 
tracted before  marriage,  allege  a 
promise  of  the  ferae  made  before 
the  marriage  to  pay  the  debt,  it  is 


bad.      Morris  and  Wife  v.  Nor^ 
folk  and  Another.  2W 

VI.  See  Appurtenant. 

I. The  difference  between  a  declara- 
tion and  a  Justification  is  this,  that 
a  declaration  states  only  the  result 
of  law,  and  entitled  the  Plaintiff 
generally :  a  justification  states  the 
'  steps  by  which  that  result  is  ob- 
tained.  207 

2.  A  party  in  pleading  may  pre- 
scribe for  less  than  he  is  entitled  to 
claim.  The  Bailiffs  J  BurgesseSft^c. 
oj  Tewksbury  v.  Bricknell.     142 

PLEDGE. 
See  Deposited  Instrument, 

POLICY. 

SeeMoNEYHAD  AKDBECEIVED^l. 
POWER. 

See  Authority.  Abbitration. 

1.  If  a  mixed  fund,  consisting  of  real 
and  personal  property,  be  made 
subject  to  appointment,  it  is  not 
necessary  that  each  of  the  objects 
of  the  appointment  should  have  a 
part  of  each  kind.  £89 

2.  Devise  to  the  testator's  wife,  re* 
mainder  to  her  children,  subjec  t  to 
appointment.  A  child  bom  after 
making  the  will,  in  the  tesutoi^s 
lifetime  is  an  object  of  the  ap- 
pointment, tb. 

3.  If  one,  having  only  an  estate  for 
life,  with  a  power  to  appoint  in 
fee,  devise  the  property  as  her 
own,  it  shall  be  held  a  good  ex- 
ercise of  the  power.  ib. 

4.  Secusj  if  she  had  an  in e  rest  in 
the  reversion  as  well  as  a  power. 

i6. 
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5.  No  appointment  is  held  illusory 
iu  a  court  of  law.  Morgan  dem. 
jSurman  v.  Suffnan.  289 


PRACTICE. 

I.  Relative  to  process. 
II •  Arrest  detainer ^  hail  and 
appearance. 

III.  Pleadings  and  bill  of  parti^ 

culars. 

IV.  Trial  enquiry  and  evidence, 

V.  Judgment  and  reference  Jo 
lAe  prothonotary. 

VL  Execution. 

VII.  Staying  and  setting   aside 
proceedings. 
VIII.  Costs. 
IX.  Waiv&r  of  irregularity. 

1.  See  WARitANTOF  Attorney. 
Practice,  IX.  l. 

1.  A  bill  may  be  filed  to  warrant  a 

{'udgment  after  the  want  of  a  bill 
lasbeen  assigned  for  error.  frencA 

V.  Cook.  126 

2.  It  is  settled  that  the  17/51  prius 
clause  b  properly  inserted  in  the 
writ  of  summons  m  a  writ  of  right. 
PearsonyDemandant\  Maynard, 
Tenant.  415 

3.  If  the  English  notice  at  tlie  foot 
of  common  process  require  the 
Defendant  to  appear  at  a  return 
day  in  an  impossible  year,  it  is  not 
such  an  iregulnrity  for  which  the 
Court  will  set  aside  the  proceed- 
ings.   Steely,  Campbell.      424 

4.  If  a  Plaintiff  sues  a  Defendant 
who  is  out  of  the  country,  for  a 
debt  contracted  here  by  bis  wife 
in  his  absence,  and  proceeds  by 
distringas,  the  Court  will  order 


the  issues  to  be  restored,  andi^et 
aside  that  writ.  Greaves  v.  Stokes. 

48.5 

5.  A  PIlEiin tiff  who  did  not  know  at 
the  time  of  giving  credit,  that  the 
Defendant  was  out  of  the  realm, 
may  proceed,  notwithstandii^;  bis 
absence,  to  compel  au  appearance 
by  distringas.  487 

6.  So  if  tiie  Defendant,  residing 
abroad,  carries  oil  trade  in  Eng- 
land. Gurney  v.  Hardenberg.  S. 

7.  In  actions  by  quare  clausum 
fregitt  a  notice  of  the  inteut  of 
the  process  shall  be  printed  un- 
der the  summons.  Regula  Gett- 
neralis.    H.  4f)  G.  3.  505 

8.  And  a  notice  of  tlie  intent  of  the 
process  shall  be  annexed  to  every 
diuringas.  Keguld  Generali$. 
HiLT.49G^3.  505 

II.  .See  Privilege. 

No  special  bail  in  trover,  or  detinue 
without  judge's  order.  Regula 
Generalis.  Hit.  48  G.  3.      2aj 


III. 

1.  If  a  declaration  be  filed  on  the 
fssoiitday,  with  the  usual  notice 
indorsed,  the  Defendant  must 
plead  in  eight  days  from  that  time; 
although,  by  the  rules  of  the  office^ 
no  person  is  allowed  to  search  for 
a  declaration  till  the  first  day  in 
full  tenn.  Hutchinson  v.  Best.  W 

2.  In  bailable  actions,  where  th^ 
declaration  is  filed  conditionally, 
notice  shall  be  given.  Regula 
Generalis,  E.  T.  49  G.  3.      6l6 

3.  If  a  first  particular  be  delivered 
under  a  judge's  order,  and  the 
Plaintiff  deli  vera  second  particu-^ 
larrwithout  an  order,  he  cannot 
give  evidence  upon  ^ny  claim 
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contained  in  the  second  particu- 
lai'y  which  was  not  included  in 
the  first.    Brown  v.  Watts.    S5S 

4«  It  is  a  great  contempt  to  deliver 
under  an  order  a  particular  as  ge- 
neral as  the  declaration.  Brown 
V.  TVjtttts.  ib. 

5.  If  a  Defendant's  place  of  abode 
be  unknown^  application  must  be 
made  to  the  Court  tliat  affixing 
the  declaration  in  the  office  maj 
be  deemed  good  service.  Weller 
V.  Robinson.  4.'!>3 

6*  If  a  Defendant  in  custody  em- 
ploy an  attorney  merely  for  the 
purpose  of  putting  in  bail,  deli- 
Tery  of  declaration  to  tliat  attor- 
ney is  not  sufficient.  Dent  v. 
Halifax.  493 

7«  |In  bailable   actions  notice  of 

.  special  bail  shall  be  given.  Regula 

Generalis.  E.T.Ag.Gs.     616 

8.  In  all  special  arguments,  paper 
books  are  to  be  delivered  to  the 
judges^  two  days  exclusive  before 
the  day  of  the  argument.  Re^la 
Generalis.  412 

9*  In  all  speeial  acguments,  the  ex- 
ceptions intended  to  be  insisted  on 
are  to  be  marked  on  the  margin 
of  the  paper  books.  Regula 
Generalis.  Hil.4^,G.3.      20J 

IV.  See  New  Trial,  1,2. 

1.  If  witnesses  are  abi^ent,  and  their 
return  is  not  immediately  expect- 
ed, the  Court  will  not  require  of 
the  Plaintiff  a  peremptory  under- 
taking to  proceed  to  trial,  as  the 
condition  of  discharging  an  appli- 
cation for  judgment  as  in  case  of 
a  nonsuit.  Gardner  v.  Moses.  1 18 

2.  Under  a  judge's  order  to  produce 
papers  and  give  copies,  it  is  suf- 
iicient  to  give  extracts  of  tliose 


parts  of  letters  which  are  relevant 
to  the  subject.  Clifford  v.  Taylor. 

167 
d.  Under  tbe^conditions  of  pleading 
issuably  and  taking  short  notice 
of  trial,  if  a  declaration  is  deli- 
vered after  the  sittings  have  be- 
gun, but  so  early  that  there  would 
be  time  for  notice  of  trial  for  the 
adjournment  day,  upon  the  De- 
fendant pleading  titi/an/er,  that  is, 
within  24  hours,  he  must  so  plead. 
Price  V.  Simpson.  S4^ 

4.  If  one  part  only  of  an  indenture 
is  executed,  the  G)urt  will  com- 
pel the  party  having  the  custody 
of  it,  to  produce  it  for  inspec- 
tion, upon  an  action  commenced 
against  himself  by  the  other  party. 
Blakey  v.  Porter.  .      S86 

5.  In  a  writ  of  right,  if  the  msiprius 
clause  be  omitted  in  the  writ  of 
summons,  and  the  knights  come 
from  a  distant  county,  and  appear 
at  bar,  the  Court  will  not  compel 
them  to  be  sworn  unless  the  De- 
mandant will  undertake  to  pay 
their  expences.  Pearson  v.  May^ 
nard.  415 

6.  Motions  to  put  off  trials  must  be 
made  in  bank,  when  they  can» 
not  at  nisi  prius.  565 

V.   See  Annuity,  9.   Arbitra- 
tion, 3. 

1.  If  a  Defendant  dies  pending  the 
argument  on  a  point  reserved,  on 
which  judgment  of  nonsuit  is  af- 
terwards given,  his  representatives 
are  entitled,  upon  application  to 
the  Court,  to  enter  up  the  judg- 
ment of  the  term  next  after  the 
trial,  that  they  may  get  the  costs 
of  the  nonsuit.  Toulmin  v.  An- 
derson. 385 
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t.  Where  time  to  plead  has  been 
given  under  ajiidgje's  order,  the 
Plaintiff  may  sign  judgment  with- 
out demanding  a  plea.  Baker  v. 
Hall.  558 

3.  Rules  for  judgment  in  ejectment 
to  be  taken  away  from  the  second- 
ary's office  within  two  days  after 
tlie  term  in  which  the V  are  moved. 
Regula  Gefieralis,E.  T.4S  G.3. 

517 

4.  A  new  book  for  entry  of  eject- 
ments to  be  kept  by  the  se- 
condaries. Regula  Generali8,E. 
T.4&G.3.  ib 

VI.  Sec  Officer. 
1.  If  the  crown  and  a  subject  are 
contending  for  priority  iu  an  ex- 
ecution, the  Court  will  not  compel 
the  sheriff  to  return  the  writ  of  fieri 
facias  at  his  own  peril  of  rightly 
deciding  the  Jaw,  but,  upon  appli- 
cation,  will  enlarge  the  time  for 
the  making  his  return,  till  the 
Court  of  Exchequer  shall  have 
decided  the  point.  Thurston  v. 
Thurston.  120 

5.  After  possession  once  given  un- 
der a  writ  of  possession,  the  Plain- 
tiff caniiot  sue  out  another  writ  of 
possession,  though  he  be  distur- 
bed by  the  same  Defendant,  and 
though  the  sheriff  have  not  yet 
returned  the  former  writ.  Doe 
ex  dem.  Pate  v.  Roe.  55 

VI  r. 

l.Ifa  Plaintiff  deposit  a  negotia- 
ble instrument,  on  which  he  is 
suing,  at  the  same  time  giving  no- 
tice of  the  action,  he  does  not 
thereby  part  with  bis  right  of  ac- 
tion. And  if  the  depositary  sues 
on  the  same  instrilment,  the  Court 
will  not  at  the  instance  of  the  De- 
fendant stay  the  proceedings  in 
the  first  action.  log 


2.  Semb.  That  the  Court  would 
restrain  the  depositary  from  suing 
on  the  instrument,  on  the  ground 
that  he  receiving  it  with  notice  of 
the  suit  then  pending,  must  be 
considered  as  having  consented 
that  the  first  action  shall  proceed. 
Marsh  and  Another  v.  Newell 

109 

3.  Where  usurious  securities  have 
been  acted  on,  and  the  money 
partly  paid  by  the  borrower,  the 
Court  \^ill  not  set  aside  a  judg- 
ment and  execution,  but  upon  the 
terms  of  the  Defendant  repaying 
the  principal  and  legal  interest. 
HinMey.  O'Brien.  413 

4.  If  a  Plaintiff  discontinue  an 
action  stayed  in  another  court  by 
a  consolidation  rule,  and  com* 
mence  an  action  against  the  same 
Defendant  for  the  same  cause  in 
this  courty  the  Court  will  stay  pro- 
ceedings until  after  the  trial  of  the 
cause  mentioned  in  the  consoli* 
dation  rule.     Parkin  v.  Scott. 

565 

viir.- 

Neither  a  certificate  from  the 
Judge,  nor  a  suggestion  on  the 
roll,  is  necessary  to  entitle  a  De- 
fendant to  double  costs,  under  1 1 
G.  2.  c.  19.  8.  21.  Unlay  v. 
Seaton.  210 

IX. 

1.  Where  the  Defendant  was  sum* 
moned  to  appear  before  the  kinc's 
justices  at  Westminster  upon  the 
morrow  of  Saint  — ,  the  Court 
held  that  the  defect  might  be 
waived  by  his  subsequent  con- 
duct.     Harris  v.  Mullet.         59 

2.  Notice  of  applying  to  a  wTong 
court  for  discharge  of  an  insolv- 
ent is  not  cured  by  the  Plaintiff's 
opposing  his  discharge.  Scholev 
and  Another  v.  Mansell  Powell. 

64 
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premium. 

See  Insurance. 

prescription. 

SeePLEADBR,  VI.  1.     Way,  1. 

presumption. 

See  Baron  and  Feme.  Licence, 
4.    Purchaser,  I. 

prisoner. 

See  Practice,  III. 

prisoner  at  war. 

See  Alien  Enemy,  L 

PRIVILEGE. 

1.  Quuere.  Whether  a  consul  is  pri- 
vileged from  arrest.  Clarke  v. 
Cretico.  106 

8.  An  attorney  sued  with  his  wire 
for  a  debt  incurred  by  her  dum 
tola  loles  his  privilege.  254 

3.  Nor  is  bis  wife  entitled  to  be  dis- 
charged out  of  custody  on  mespe 
pWxress,  if  arrested  ^vith  her  hus- 
band. Roberts  V.  Mason  and  Wife. 

PRIZE-MONEY. 

1.  A  citHninodbre  who  appoints  a 
capidin  under  him^  without  hav- 
ing authority  for  that  purpose,  is 
not  Entitled  to  share  as  a  ^flag" 
officer  'in  the  distribution  of 
prizes,  under  his  majesty's  pro- 
clattAti6nofthe7thJ{</ylB03.  1 

2.  Neither  will  the  subsequent  ra- 
tification of  such  appointment, 
by  thi^  Lords  of  the  Admiralty, 
or  the  King  in  council,  entitle 
bihi'lto  share  as  tk  Jlag-officer,  in 
atiy'^Hze^  taken  before  the  date 
of^ticfi  ^tification.  Donelly  v. 
JP^qphhm.  ib.  \ 


PROCEEDINGS,  STAYING, 
AND  SETTING  ASIDE. 

See  Practice,  VII. 

PROCESS. 
See  Practice,  L 

PROMOTIONS. 

bayJey  Serjt.  appointed  one  of  the 
Justices  of  the  King's  Bench,  and 
knighted.  206 

Frere,  William^  Esq.  called  to  the 
degree  of  Serjeant.  £.T.49  Cf-S. 

616 

Lawrence,  Honorable  Sir  SeuUtaUt 
Knt.  appointed  one  of  the  Jus- 
tices of  the  Common  Pleas.  206 

Manley,  JVm.,  Esq.  called  to  the 
degree  of  Seijeant.  £.  T.  48  G.  3. 

317 

Peckwell,  Robert  Henry,  Esq.  cal- 
led to  the  degree  of  Serjeant. 
E.  T.  49  G.  3.  616 

Pell,  Albert,  Esq.  called  to  the 
degree  of  Serjeant.  E.  T.  48 
G.  3.  317 

Rooke,  Hon.,  Sir  Giles,  Knight, 
died  in^iVary  vacation,  1808. 102 

Rough,  Wm.,  Esq.  called  to  the 
degree  of  Serjeant.  E.  T.  48  G.  3. 

317 

PROPERTY  IN  CHATTELS. 

Sec  Tenant  in  common,  1,  2, 
Whale  Fishery,  1,  2. 

1  •  If  a  person  contracts  with  another 
for  a  chattel  which  is  not  in  ex- 
istence at  the  time  of  the  con- 
tract, though  he  pays  him  the 
whole  value  in  advance,  and  the 
other  proceeds  to  execute  the 
order,  the  biiyer  acquires  no  pro* 
perty  in  the  chattel  till  it  is  fi- 
nished and  delivered  to  him. 
Mucklow  and  Others,  Assignees 
of  Roy  land,  v.  Mangles.        'J  1 S 
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PROPERTY  IN  PARCEL  OF 
THE  FREEHOLD. 

1.  Lessee  for  years  of  brick  earth, 
with  liberty,  to  dig  as  exclusive 
property  in  the  earth  so  demised. 
Attersoll  v.  Stevens,      ^(fgf  ^  ^-^ 

t.  He  has  the  like  property  in  other 
earth  demised  which  be  covenaDt- 
ed  not  to  dig,  with  an  alternative 
covenant  to  pay  liquidated  dam- 
ages if  he  did  dig.  ib. 

3.  A  grant  of  strata  or  minerals  in  the 
land  of  another  is  a  grant  of  a  real 
hereditament  in  fee  simple. 
Stoughtou  V.  Leigh.  409 

PROPERTY,  SPECIAL. 

See  Licence^  1. 

PROTECTION. 

See  Officeb.    ' 


PURCHASER. 


See  Covenant,  2. 
Measure  of,  1. 


Damages^ 


] .  A  purchaser  is  not  compellable  to 
accept  a  title  to  premises  former- 
ly subject  to  an  incumbrance,  the 
discharge  of  which  is  shewn  only 
by  presumption.  430 

12.  A  leasehold  was  sold,  subject  to  a 
ground-rent,  which  was  said  to  be 
apportioned  out  of  a  larger  rent, 
but  the  apportionment  was  not  evi- 
denced by  any  existing  deed,  but 
only  by  the  acceptance  of  a  mesne 
landlord,  and  presumption :  held 
that  thepurchaser  was  not  bound 
,  to  accept  the  title.  ib 

3.  Sixty  years  possession  is  an  unob- 
jectionable title  to  a  fee  simple. 
Barnwell  v.  Harris.  ib. 


QUALIFICATION. 

1.  A  commission  of  captain  of  vo« 
lunteers,  signed  by  the  Lord  LieiH 

•  tenant  of  a  county,  does  not  con- 
fer the  degree  of  an    Esquire. 

510 

2.  Nor  is  the  captain's]  son  there- 
by  qualified  to  kill  game.  Talboi 
V.  Eagle.  510 

R 

RE-ASSURANCE. 

See  Policy.  1. 

RECOGNIZANCE. 
See  Bail,  II.  4. 

RECOVERY. 

l.A  common  recovery  may  be 
amended  by  adding  the  name  of  a 
parish  in  which. part  of  the  pre- 
mises lie,  if  it  is  sworn  that  the 
parish  is  wholly  within  the  same 
county.  257 

2.  And  by  inserting  the  entirety  of 
premises  not  comprised,  in  the 
deed  to  make  a  tenant  to  the  pre- 
cipe, and  comprised  in  the  reco- 
very by  the  description  of  moieties 
only,  if  the  conveying  patties  are 
all  alive  and  consenting,  and  it  is 
sworn  they  intended  tl^  premisea 
should  pass.  Kinder  ley, Demand" 
ant ;  Domville,  TettatU ;  SirC.  W. 
Bam/yldf,  Bart.   Sfc.  Vouchees. 

«57 

3.  In  a  recovery  suffered  of  manors, 
the  Court  permitt^  an  amend* 
ment  by  the  insertipn  of  metf* 
suages  originally  parcel  of  die 
manor,  but  served  by  ii  setw* 


050 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


]r.ent,  and  omitted  to  be  named 
in  the  recovery;  the  Vouchee 
being  tenant  in  tail,  still  alive^ 
and  the  messuages  intended  to 
.     pass.     CareWf  Vouchee.        S55 

4.  If  a  recovery  do  not  pass  with- 
in the  term  in  which  the  dedi- 
mus .  recites  the  writ  of  sum- 
mons to  be  returnable^  it  will 
not  suffice  to  indoriie  on  the 
renewed  dedimus  a  return  purpor- 
ting  to  be  made  by  the  commis- 
sioners wlio  returned  tlie  former 
writy  without  having  tlieir  actual 
signature.  Bevir,  Demandant; 
Robbins,  Tenant;  Beech,  Fou- 
chee*  418 

5.  The  Court  will  not  amend  a  re- 
covery by  inserting  the  name  of 
the  husband  of  a  Vouchee  who 
is  a  feme  covert.  Parsons,  De- 
mandant ;  Abbott,  Tenant ; 
Knight^  Vouchee.  478 

6*  Recovery  amended  by  inserting 
a  rent  charge  which  had  long 
been  treated  as  merged  in  the 
land  by  unity  of  possession.  Brett, 
Demandant;  Smithy  Tenant; 
JHonei/Kood,  Bart.  Vouchee.  484 

7 .  A  recovery  cannot  be  suffered  of 
premises  in  one  of  two  counties  in 
the  alternative.  Wainwright^  De- 
mandant ;  Seagrave,  Tenant ; 
Smith  Voucliee.  538 

REFERENCE. 

See  Arbitration.  Practice,  V. 

REGISTER. 

See  Ship,  1,  2. 

REGULA  GENERALIS. 

See  PRACTTCF,  I.  7.  U.  1,  2.  III. 
6.  7.  8.  IV.  (>. 


1.  No  bail  in  trover  or  detinue  but 
by  a  judge's  order.  303 

2.  Points  intended  to  be  argued,  to 
be  set  down  in  mai^gin  of  paper 

'    books.  ib. 

3.  Paper  books  to  be  delivered  two 
days  exclusive  before  the  day  of 
ar:j;ument.  412 

4.  Notice  to  be  subjoined  to  sum- 
mons in  actions  by  quare  clausum 
/regit.  505 

5.  Notice  to  be  subjoined  to  dis- 
gas  in  actions  by  guare  clausum 
/regit.  ...  *• 

6.  Notice  of  special  bail  io  all  bail- 
able actions.  6l6 

?•  Notice  of  declaration  in  all  bail- 
able actions.  ib. 

8.  New  book  to  be  kept  for  eject- 
ments in  the  secondary's  office. 

317 

9.  All  ejectments  to  be  taken  out 
of  the  office  within  two  days 
after  the  term  in  which  they  are 


moved. 


ib. 


RENDER. 


See  Bail. 

REPLEVIN. 

See  Fences.    Common. 

if  the  Plaintiff  in  replevin  is  nonsuit- 
ed, the  Defendant  is  not  bound 
to  have  his  damages  assessed  by 
the  jury  under  stat  17  Car.  2.  c.7- 
or  to  take  the  earliest  moment  to 
prosecute  his  writ  de  retorno  ha- 
bendo.  And  he  may  again  distrain 
the  same  goods  for  rent  subsequ- 
ently accrued,  previously  to  his 
executing  his  retorno  habendo, 
without  waiving  hb  action  against 
the  sureties  in  the  bond.  Hef' 
ford  v.  Alger.  £18 
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REPLEVIN  BOND. 
The  two  sureties  in  a  replevin  bond 
are  together  liable  only  to  the 
amount  of  the  penalty  in  the  bond, 
and  the  costs  of  the  suit  on  the 
bond.     Hefford  v.  Jlger.     2\S 

REQUEST. 

See  Assui^PSiT,  2. 

RESCINDING  CONTRACT. 

See  Annuity,  10.     Mon£Y  had 

AND  BEC£1V£D. 

RETURN  OF  PREMIUM. 
If  an  adventure  insured  be  illegal  on 
account  of  an  informality  in  the 
licence  to  trade,  there  can  be  no 
return  of  premium.  Feise  v. 
on.  124 


REVERS10NER--?Oar  actions 
he  may  bring. 

See  Attersoll  v.  Stevens. 


190 


RIGHT,  WRIT  OF. 
See  Practicb,  L  2.   IV.  5. 


SATISFACTION. 

See  Set-off,  2,  3,  4. 
And  see  Christy  v.R<n». 

SEAMAN. 
See  Agrbbment,  1. 

SEISIN— fTAiU? 
See  Goodrighi  v.  Forever. 

SERVICE. 
See  Paactice^  III. 
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SET-OF. 

l.J.f  being  intrusted  with  goods 
belonging  to  B.^  undertook  to 
get  them  insured.  He  afterwards 
eflfected  an  insurance  in  his  own 
name,  upon  property  on  his  pr^ 
mises,  but  witliout  making  any 
mention  of  goods  held  in  trust. 
The  premises  were  destroyed  by 
Jire,  and  jl,  received  the  amount 
of  his  insurance,  but  which  fell 
considerably  short  of  his  own  loss. 
The  Court  held  that  no  part  of 
this  money  could  be  considered 
as  received  on  account  of  B,,  and 
that  it  could  not  therefore  be  set 
off  in  an  action  for  work  and  la- 
bour brought  by  A.  against  B. 
Gillett  V.  Mawman.  137 

2.  Taking  the  person  in  execution, 
does  not  satisfy  the  debt  ^o  as  to 
extinguish  it.  426 

3.  But  it  may  still  become  the  sub- 
ject of  a  set-off  ib. 

4.  In  a  cross  action,  the  Defendant 
may  on  motion  set  off  the  debt 
against  a  Judgment  for  a  greater 
sum,  and  the  Court  w3I  stay  pro- 
ceedings thereon.  Peacock  v. 
Jefery.  ib. 

SHERIFF. 

See  Money  had  and  beceived^ 
2,3, 4.     Officer, 

HIS  DUTY  AT  ELETCIONS. 

Spilsbwry  v.  MtckletkwaiU.  \bO 

SHIP. 

1.  Upon  the  transfer  of 'a  share  in  a 
vessel,  it  is  not  necessary  that  the 
indorsement  upon  the  certificate 
of  r^stration  should  ex  presi  the 
share  to  be  all  the  vendor's  inter- 
est. 387 

2.  The 
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£•  The  omission  of  the  officer  at 
.  the  oiit-port  to  transmit  a  copy  of 
the  instrument  to  the  custom- 
house in  London,  does  not  inva- 
lidate the  transfer.  Underwood 
T.  Miller  and  Fatkin.  387 

3.  Whether  the  captain  of  a  vessel^ 
\     sent  to  earn  freight,  has  authority 

to  contract  to  carry  a  cargo  freight 
free,  quare.  Dewellv.  Moxon  and 
Another.  ^  391 

4.  The  master  of  a  ship  is  not  dis- 
charged of  his  responsibihty  for 
the  acts  of  hisvcrew^  although  done 
under  the  direction  of  a  pilot,  who 
by  the  regulations  of  a  statute  su- 
persedes the  master  for  the  time 
m  the  government  of  the  ship. 
Bowcher  v.  Noidstrom.  568 

SHIPS  REGISTRY. 

See  Ship. 

SLANDER. 
See  Defamation. 

SOUTH  SEA  COMPANY. 

S^e  Insurance,  L  3. 

STAMPS. 
See  Evidence,  II.  2.  IV.  6. 

And  see  Paton  v.  Winter,  note  (a). 

1.  An  instniment  issuing,  (as  a  com- 
.  mission  of  bankrupt,)  under  the 
'  great  seal  of  the  empire,  is  not 
such  a  *'  process  or  mandate  issu- 
ingr  under  the  seal  of  the  Court 
of  Chancery,"  as  is  subject  to  the 
stamp  imposed  by  44  u.  3.  c.  98. 
sched,  1.  upon  instruments  of  the 
latter  denomination.  TJie  King 
v.  James  Bullock.  71 


2.  Upon  an  indictment  on  43  G.  3. 
c.  58.  $.  1.  for  feloniously  setting 
fire  to  a  house,  with  intent  to  de. 
fraud  the  insurers,  an  unstamped 
memorandum  indorsed  on  a  stam- 
ped policy  effected  by  deed,  is  not 
admissible  in  evidence  against  the 
prisoner.     The  v.  King  Gilson^ 

STATUTE  OF  FRAUDS. 
See  Goods  SOLD  AND  DELIVERED. 

STATUTE  OF  LIMITATIONS 

See  Limitation  of  Actions. 

STATUTES. 

Magna  Charta. 

e.  30.  (Merchant  Strangers.^  35 

Statute  of  Merton. 
(Approvement.^  4'i9 

Edw.  1. 

13.  c.  46.  Westm.'S.  (Approvement. 

ib. 
Hen.  6. 

B.C.  15.  (Jeoffails)   •  221 

J  8.  c.  9.  (Warrant  o  f  attorney.)  46 
27.  c.  5.  (Sunday.)  132 

Hen.  7. 

4.  c.  24.  (Fines  and  nonclaim.^ 
Goodrighi  v.  Forester    578 

Ric.  3. 

I.e.  7.  (Fines  and  nonclaim,) 
Goodright  v.  Forever.  ib. 

Hen.  8. 
28  c.  15.  (Pirates.)  29 

32.  c.  1.  (Wills.)  Goodrighi  v.  Fo- 
resler.  578 

c.  30.  s.  2.  (Warrant  of  attor- 
ney.) 46 
n3.  c.  23.  (Murders  beyond  sea.)  26 
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34.  35.  c.  5.  (Wills.)  GoodriglUv. 

Foreder.  578 

35.  c.  2.  (Treasons   without    the 
realm.)  '  27 

38.  c.  30. (Jeofails.)  47 

Eliz. 

13.  c.  7.  (Bankrupt.)  73.  273.  586 
18.  c.  14.  (Warrant  of  attorney.)  46 
43.  c.  6.  (Costs.)  400 

Jac.  1. 

1.  c.  22.  5.  28.  (Sunday.)         133 

3.  c.  8.  (Bail  in  error.)    171. 541 

7.  c.  5.  (Magistrates.)  2 1 1 

15.  c.  15.  5.  2.  (Bankrupt.)        273 

21.  c.  16.  (Limitation  of  actions.) 

578,612 
c.  19.  (Bankrupt.  273.  319 

Cab.  2. 

13.  St.  2.  c.  2.  5.  9.  (Bail  in  error.) 

1G9 

15.  c.  7.  «.  6.  ^Navigation.)  227. 

229 

16  *  17.  c.  8.  5.  3.  (Bail  in  error.; 

169 

17.  c.  7.  (Replevin.)  218 

29.  c.  7.  (iJdnday.)  131 

Will.  &  Mar. 

5.  c.  21.  (Stomps.)  78 

SSf  ^.  c.ll.  s.^.  (Bail  in  error.) 

168.  171 

9  ^  10.  c.  25.  (Stomps.)  78 

Anne. 

4.  c.  16. s.3.(Warrantof attorney.) 

46 

5.  c.  8.  (Union.)  art.   24  (Great 

seal.)  74 

7.  c.  12.  (Public  ministers.)  106 
9*  c.  21.  (South  Sea  Company.) 

229 

Vol.  I. 


Geo.  1. 

3.  c.  13.  (Pilots.)  ^Cy9 

6.  c.  18.  5.  12.  (Assurance  com- 
panies.) 6 
12.  c.  S3.  5.  2.  (Stomps.)            78 

Geo.  2. 

2.  c.  23.  *.  23.  (Attomies*  bills.) 

536 

2.  c.  36.  1.  7.  (Evidence.    Sliips' 

articles.)  386 

5.  c.  30.  $.  1.  (Bankrupt.)  74.  7  K 

85.  $.  23.  478 

11.  c.  19.  Landlords.)  210 

19.  c.  37*  s.  4.  (Ke-assurance.)    48 


Geo.  3. 

3.  c.  15.  (Elections.)  128 

5.  c.  27.  (Process.)  424^ 

13.  c.  78.  (Local  and  personal.  Carl- 
ton iiiclosure.)  345 
17.  c.  26.  (Annuity.)  372 
23.  c.  58.  B.  1.  (Stomps.)  58 
25.  c.  80.S.  17.  (Warrant  of  at- 
torney.) 47 
27.  c.  38.  (Callico  patterns.)    400 

30.  c.  53.  (Paving  act.)  383 

31.  c.  25.  (Stamps.)  99 

c.  59.  5.  6.  (Evidence.    Ships' 
articles.)  386 

32.  c.  S5.  8.  1.  (Stomps.)  78 
34.  c.  33.  (Callico  patterns.)     400 

c.  68. «.  15.  (Register  act.;  .'388 
'35.  c.  63.  5.  1 1.  (Insurance.)       50 
c.  80.  (Dutch  property.)    325 
c.  125.  s.  7.(Princeof  Wales.)^ 

170 

37.  c.  111. (Stamps.)  102 

39*  c.  37. s.  l.(Offeoce8onthehigh 

seas.)  32 

39  *  40.  c.  67.  (Vtmn.)  74 

43.  c.  46.  (Vexatious  arrests.)     60 

c.  57.  (Convoy.)  219,250. 
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4S.  c.  58.  5.  1.  (Feloniously  setting 
fire.)  95 

c.  \13.  8.  6.  (Murders  beyond 
sea.)  26 

44.  c.  64.  s.  26.  (Volunteers.)  3 JO 
c.  98.  (Stamps.)  71.81 

45.  c.  72.3. 2.  (Prize  money.  Agent.) 

2.  167 

46.  c.  11.  (Cape  of  Good  Hope.) 

.  233 
q.  87.  (Southwark  Courtof  Con- 
science.) 60.  396 
c.  135.  (Bankrupt.)  71 

47.  si.  I.e.  23.   (Trade  to  foreign 

dominions.)  227 

c.  38.  s.  55.  (Local  and  per- 
sonal^ paving  act.)  383 

STAYING   AND  SETTING 

ASIDE  PROCEEDINGS. 
See  Practice,  VII.  Costs,  III. 

SUBJECT. 
See  CouBTs,  1. 

SUGGESTION. 
Sec  Practice,  VIII.  1. 

SUMMONS. 
See  Practice,  I.  7. 

SUNDAY. 

A  sale  of  goods  made  on  a  Sunday 
vi^hicb  is  not  made  in  the  exercise 
of  the  ordinary  calling  of  the  ven- 
dor, or  his  agent,  is  not  void  at 
common  law,  or  by  the  stat.  29 
C'ar.  2.  c.  7.  Drury  v  Defon- 
taine.  131 

SUPERSEDEAS. 
See  Bail,  V. 

SURRENDER, 
Se&  Bail. 


T 

TAXATION 
See  Attorney's  Bill. 

TENANT  FOR  YEARS. 

His  duty  to  defend  the  land  demised. 
Atlersoll  v.  Stevens.      197.  202 

TENANT  IN  COMMON. 

1.  One  tenant  in  common  of  a  chat- 
tel cannot  maintain  trover  for  it 
against  his  companion,  unless  the 
latter  have  so  disposed  of  it,  as  to 
render  it  impofsible  that  the 
Plaintiff  should  ever  take  and  use 
it.  241 

2.  The  conversion  of  a  chattel  by  a 
tenant  m  common  to  its  general 
and  profitable  application,  though 
it  change  the  form  of  the  sub« 
stance,  is  not  such  a  destruction 
of  the  subject  matter,  as  to  pre- 
vent the  Plaintiff  from  taking  and 
using  it  in  its  altered  state :  there* 
fore  it  creates  no  right  of  action. 
Fennings  v.  Lard  Grenvilie.  241 

TITLE. 
See  Purchaser.  Pleading,  VI. 

TORT— Where  it  may  he  waived, 

end  assumpsit  brought. 
See  Assumpsit. 

TRADE. 

See  Bye-law,  1.    Usage,  1. 

TRADER. 
See  Bankrupt,  I. 

TREES. 

Property  in  trees  demised,  if  cut  by  a 
stranger,  is  in  the  lessor.  Per 
Mansfield  J.  AttersoUv.  Stevens: 

191 


INDEX  TO  THE  PRINCIPAL  MATIERS. 


655 


TRESPASS. 

See  Elections,  2.  Fences,  1^  2.  3, 

TRIAL. 

See  New  Trial. 

TROVER. 
See  Tenant  in  common,  1,  2* 

TURBARY- 
See  Common. 


1.  Although  a  workman  is,  in  gene- 
ral, entitled  to  be  paid  for  his  la- 
bour where  the  work  is  destroyed, 
without  any  default  of  his  own, 
before  it  is  completed  or  deliver- 
ed to  the  employer,  yet  the  law, 
in  this  respect,  may  be  controlled 
by  the  usage  of  a  particular  trade 
Gillett  V.  Mawman.  1 37 

2.  Evidence  of  an  usage  at  the  na- 
vy office  to  pay  bills  indorsed  by 
the  attorney  m  his  own  name,  and 
negotiated  by  him,  under  such  a 
power,  cannot  be  received  to  en- 
large the  operation  of  the  power. 
Hoggv.  Snaith  and  others.  347 

USE  AND  OCCUPATION. 
See  Pleading,  IV.  5. 


USURY. 

See  Practice,  VII.  2.  Pleading, 
4, 6.  Guaranty,  1. 


VARIANCE. 

See  Great  Seal,  3. 

A  loss  by  barratry  is  i^ell  alleged, 
though  the  proof  is,  that  it  hap< 
pened  by  the  act  of  an  enemy 
and  by  barratry  jointly.  Toiilmin 
V.  Anderson.  227 

VENDOR  AND  VENDEE. 

See  Agreement.  Purciiasur. 
Covenant.  Title. 

VENUE. 

1.  If  pending  a  rule  for  changing 
the  Defendant  plead  in  the  action, 
and  notice  of  trial  be  served,  the 
Court  will  still  allow  tlte  venue 
to  be  changed ;  and,  in  such  case, 
no  costs  are  payable.  Moies  v. 
Stephenson.  58 

2.  Upon  moving  to  change  the  ve- 
nue into  a  county  palatine,  it  is 
necessary  to  undertake  not  to  as* 
sign  error  upon  the  want  of  an 
original.     Cove  v.  Heaton.    120 

3.  The  Plaintiff  shewed  the  De- 
fendant's  affidavit,  made  for  the 
purpose  of  changing  tlie  venue, 
to  be  untrue ;  and  the  cause  of  ac- 
tion arising  in  more  counties  than 
that  in  which  the  venue  was  laid, 
the  Court  retained  the  venue  upon 
the  Plaintiffs'  undertaking,  in  the 
alternative,  to  give  material  evi- 
dence in  some  one  of  the  coun- 
ties where  the  cause  of  action 
arose.   Hunt  v.  Bridgeford,  259 

4.  The  action  upon  the  case  for  a 
nusance  is  local  in  its  nature,  and 
the  nusance  must  be  proved  to 
have  been  committed  in  the  coun-« 
ty  where  the  venue  is  laid.     J79 
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5  If  no  place  and  county  is  alleged 
where  the  nusance  is  committed, 
the  county  in  the  margin  shall  be 
intended.     Warren  v.  IVebb.   ib. 

6.  it  is  matter  of  favour  to  change 
the  venue  to  a  county  palatine. 

432 

7«  Ani  Tyhere  the  design  is  to  op- 
press the  Plaintiff,  the  Court  will 
not  grant  the  indulgence.  Gibson 
and  another  v.  Macbride.         ib 

8  The  undertaking  to  give  materi- 
al evidence,  made  to  retain  the 
venue,  does  not  apply  to- collate- 
ral issues,  but  is  confined  to  the 
matters  stated  in  the  declaration. 
Cockerellv.  Chamberlayne.  518 

VERDICT. 

If  the  Plaintiff  has  evidently  sus- 
tained some  damages,  and  the 
jury,  being  unable  to  ascertain 
the  amount,  find  a  verdict  for  the 
Defendant,  the  Court  will  per- 
mit the  Plaintiff  to  enter  a  ver- 
dict for  nominal  damages.  Feite 
V.  Thompson.  121 

VESTED  INTEREST. 
See  Devise,  II.  7. 


w 

WARRANir  OF  ATTORNEY. 

See  PiiACTicE,  I.  1. 

Where,  pending  a  suit,  a  party  ob- 
tains a  judge's  order  for  changing 
his  attorney,  it  is  unnecessary  to 
file  a  new  warrant.  Wood  v.  Plant, 
who,  &c.  44 


WARRANTY. 
See  Damages,  Measure  of. 

WASTE. 

1.  If  a  stranger  cuts  trees  demised, 
or  digs  the  land,  it  is  permissive 
waste  in  the  tenant.    Per  Mans- 

field  C.i.  W2 

2.  A  covenant  by  lessee  to  pay  a 
stipulated  price  for  brick  earth 
dug,  is  a  bar  to  an  action  of  waste. 
Attersol  v.  Stevens.  197^ 

WAVER. 
See  Practice,  IX. 

WAY. 

1.  Evidence  of  a  prescriptive  right 
of  way  for  all  manner  of  carriages, 
does  not  necessarily  prove  a  r^ht 
of  way  for  all  manner  of  cattle. 

279 

2.  But  it  is  evidence  of  a  drift  way, 
for  the  jury  to  consider,  together 
with  the  other  evidence.  ib: 

3.  The  extent  of  the  usage  is  evi- 
dence of  a  right  only  commensu- 
rate with  the  user.-  By  tlirec 
against  Chambre  J.  ib. 

4.  User  of  a  way  for  carriages  and 
hogs  is  prima  facie  evidence  of  a 
right  of  way  tor  all  cattle,  and 
the  onus  of  proving  the  restriction 
lies  on  the  grantor.  Per  Chambre 
J.  against  three.  Ballard  v.  Dy- 
son.  ib. 

4.  Wliether  a  way  of  necessity  is 
commensurate  only  with  the  use 
to  which  the  premises  are  applied 
at  the  time  of  the  conveyance,  or 
with  all  uses  to  which  they  may 
be  converted  afterwards,  quare, 
Ballard  v.  Dyson.  ib, 

WEST  INDIES. 
See  I^suRA^CE;I.  3. 
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WHALE  FISHERY- 

See  Bye-Laws.  1. 

1 .  By  the  custom  of  the  whale 
fishery  among  the  Gallipagos 
islands,  he  who  strikes  a  whale 
with  a  loose  harpoon  is  entitled  to 
receive  half  the  produce  from  him 
who  kills  it.  Fennifigs  v.  Lord 
Grenville.  241 

2.  By  the  custom  of  the  Greenland 
whale  fishery,  unless  he  who 
strikes  a  fish  continues  his  do« 
minion  until  he  has  reduced  it 
into  possessiojiy  any  other  persoa 
who  kills  it  acquires  the  entire 
property.  Fennings  and  Others  v. 
Lord  Grenvilk,  241.  LiUkdale 
T.  Scaith.  243.  n. 

WILL. 
See  Devise. 

WITNESS. 
See  Evidence,  I.  IV. 

WORDS. 
See  Defamation. 


WRIT  OF  ERROR. 
See  Bail,  V. 

WRIT  OF  ENQUIRY. 

1.  After  writ  of  enquiry  executed 
upon  a  judgment  suffered  by  de- 
fault, the  Plaintiff  having  recover*- 
ed  the  amount  of  many  items, 
some  of  which  were  due,  bat  to 
others  of  which  he  would  not  be 
legally  liable,  the  Court  set  aside 
the  inquisition,  and  granted  a  new 
writ  of  enquiry,  to  be  tried  be- 
fore a  judge  of  assize.  Day 
Y.    Edwards.  491 

2.-S0,  where  it  was  suggested  that  die 
jury  had  mistaken  the  measure  of 
damages  in  point  of  law,  a  rule 
was  granted  to  set  aside  the  in- 
quisition.   AtiersoU  v.   Stevens. 

183 

WRIT  OF  RIGHT. 
4Bee  Practice,  I,  9*  IV,  5. 
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